Form No. DMB 234A (Rev. 1/96)

AUTHORITY:  Act 431 of 1984

COMPLETION:  Required

PENALTY:  Failure to deliver in accordance with Contract 

terms and conditions and this notice,may be considered 

in default of Contract


STATE OF MICHIGAN


DEPARTMENT OF MANAGEMENT AND BUDGET
September 26, 2003


ACQUISITION SERVICES


P.O. BOX 30026, LANSING, MI 48909 


OR

530 W. ALLEGAN, LANSING,  MI  48933

CHANGE NOTICE NO. 2


OF


CONTRACT NO.  
071B1001086
 

between


THE STATE OF MICHIGAN


and

	NAME & ADDRESS OF VENDOR
	TELEPHONE  Phillip Rollock

	1

	800-842-2733 ext. 4218

	2
TIAA-CREF Tuition Financing, Inc.
	VENDOR NUMBER/MAIL CODE

	3
730 Third Avenue
	2  131624203  (001)

	4
New York,  NY  10017
	BUYER   (517) 241-1218

	5
prollock@tiaa-cref.org
	Andre` Morrow, C.P.M., CPPB

	Contract Administrator:  Robin Lott-McMillan (517) 2373-6967

	Michigan Education Savings Program (MESP) for Dept. of Treasury

	CONTRACT PERIOD:  
	From:  October 15, 2000
	To:  October 1, 2005

	TERMS
	SHIPMENT

	
N/A
	
N/A

	F.O.B.
	SHIPPED FROM

	
N/A
	
N/A

	MINIMUM DELIVERY REQUIREMENTS

	
N/A


NATURE OF CHANGE (S): 

Effective September 22, 2003, Mr. Timothy Lane and Mr. Michael Osso will be replaced as “Key Personnel” for this Contract pursuant to the requirements of Section I-O of the Management Agreement.  

The State and the Contractor agree that the following personnel are Key Personnel for purposes of this Contract:


Name: Mr. Phillip Rollock
Title: Vice President, Tuition Financing


Name: Mr. Richard Heller
Title: Second Vice President, Tuition Financing


Name: Mr. Michael Noetzel
Title: Vice President, Tuition Financing Marketing
AUTHORITY/REASON:

Pursuant to the terms of the Contract, per mutual agreement of the Agency (Robin McMilan), Vendor (9/22/03 letter), and DMB Acqusition Services Buyer.

TOTAL ESTIMATED CONTRACT VALUE REMAINS:      $9,457,500.00
Form No. DMB 234A (Rev. 1/96)

AUTHORITY:  Act 431 of 1984

COMPLETION:  Required

PENALTY:  Failure to deliver in accordance with Contract 

terms and conditions and this notice,may be considered 

in default of Contract


STATE OF MICHIGAN


DEPARTMENT OF MANAGEMENT AND BUDGET
December 7, 2001


OFFICE OF PURCHASING


P.O. BOX 30026, LANSING, MI 48909 


OR

530 W. ALLEGAN, LANSING,  MI  48933

CHANGE NOTICE NO. 1


OF


CONTRACT NO.  
071B1001086
 

between


THE STATE OF MICHIGAN


and

	NAME & ADDRESS OF VENDOR
	TELEPHONE  Timothy Lane

	1

	800-842-2733 ext. 2437

	2
TIAA-CREF Tuition Financing, Inc.
	VENDOR NUMBER/MAIL CODE

	3
730 Third Avenue
	2  131624203  (001)

	4
New York,  NY  10017
	BUYER   (517) 241-4582

	5

	Andre` Morrow

	Contract Administrator:  Robin Lott

	Michigan Education Savings Program (MESP) for Dept. of Treasury

	CONTRACT PERIOD:  
	From:  October 15, 2000
	To:  October 1, 2005

	TERMS
	SHIPMENT

	
N/A
	
N/A

	F.O.B.
	SHIPPED FROM

	
N/A
	
N/A

	MINIMUM DELIVERY REQUIREMENTS

	
N/A


NATURE OF CHANGE (S): 


Please note that buyer has changed to Andre` Morrow.

AUTHORITY/REASON:


Per DMB/OOP

TOTAL ESTIMATED CONTRACT VALUE REMAINS:      $9,457,500.00

Form No. DMB 234A (Rev. 1/96)

AUTHORITY:  Act 431 of 1984

COMPLETION:  Required

PENALTY:  Failure to deliver in accordance with Contract 

terms and conditions and this notice,may be considered 

in default of Contract


STATE OF MICHIGAN


DEPARTMENT OF MANAGEMENT AND BUDGET
October 16, 2000


OFFICE OF PURCHASING


P.O. BOX 30026, LANSING, MI 48909 


OR

530 W. ALLEGAN, LANSING,  MI  48933

NOTICE


OF


CONTRACT NO.  
071B1001086
 

between


THE STATE OF MICHIGAN


and

	NAME & ADDRESS OF VENDOR
	TELEPHONE  Timothy Lane

	1

	800-842-2733 ext. 2437

	2
TIAA-CREF Tuition Financing, Inc.
	VENDOR NUMBER/MAIL CODE

	3
730 Third Avenue
	2  131624203  (001)

	4
New York,  NY  10017
	BUYER   (517) 373-2049

	5

	Lisa Arnott

	Contract Administrator:  Robin Lott

	Michigan Education Savings Program (MESP) for Dept. of Treasury

	CONTRACT PERIOD:  
	From:  October 15, 2000
	To:  October 1, 2005

	TERMS
	SHIPMENT

	
N/A
	
N/A

	F.O.B.
	SHIPPED FROM

	
N/A
	
N/A

	MINIMUM DELIVERY REQUIREMENTS

	
N/A


The terms and conditions of this Contract are those of ITB #071I0000592, this Contract Agreement and the vendor's quote dated 9/5/00.  In the event of any conflicts between the specifications, terms and conditions indicated by the State and those indicated by the vendor, those of the State take precedence.

Est. Contract Value:      $9,457,500.00
Form No. DMB 234 (Rev. 1/96)

AUTHORITY:  Act 431 of 1984

COMPLETION:  Required

PENALTY:  Contract will not be executed unless form is filed


STATE OF MICHIGAN


DEPARTMENT OF MANAGEMENT AND BUDGET


OFFICE OF PURCHASING


P.O. BOX 30026, LANSING, MI 48909 


OR


530 W. ALLEGAN, LANSING, MI  48933

CONTRACT NO.  
071B1001086
 

between


THE STATE OF MICHIGAN


and

	NAME & ADDRESS OF VENDOR
	TELEPHONE  Timothy Lane

	1

	800-842-2733 ext. 2437

	2
TIAA-CREF Tuition Financing, Inc.
	VENDOR NUMBER/MAIL CODE

	3
730 Third Avenue
	2  131624203  (001)

	4
New York,  NY  10017
	BUYER   (517) 373-2049

	5

	Lisa Arnott

	Contract Administrator:  Robin Lott

	Michigan Education Savings Program (MESP) for Dept. of Treasury

	CONTRACT PERIOD:  
	From:  October 15, 2000
	To:  October 1, 2005

	TERMS
	SHIPMENT

	
N/A
	
N/A

	F.O.B.
	SHIPPED FROM

	
N/A
	
N/A

	MINIMUM DELIVERY REQUIREMENTS

	
N/A

	MISCELLANEOUS INFORMATION:

	The terms and conditions of this Contract are those of ITB #071I0000592, this Contract Agreement and the vendor's quote dated 9/5/00.  In the event of any conflicts between the specifications, terms and conditions indicated by the State and those indicated by the vendor, those of the State take precedence.

Est. Contract Value:      $9,457,500.00


THIS IS NOT AN ORDER:  This Contract Agreement is awarded on the basis of our inquiry bearing the ITB No.  071I0000592 .  A Purchase Order Form will be issued only as the requirements of the State Departments are submitted to the Office of Purchasing.  Orders for delivery may be issued directly by the State Departments through the issuance of a Purchase Order Form.

All terms and conditions of the invitation to bid are made a part hereof.

	FOR THE VENDOR:


	
	FOR THE STATE:

	
	
	

	Firm Name
	
	Signature

	
	
	David F. Ancell

	Authorized Agent Signature
	
	Name

	
	
	State Purchasing Director

	Authorized Agent (Print or Type)
	
	Title

	
	
	

	Date
	
	Date


OFFICE OF PURCHASING

STATE OF MICHIGAN
Contract #071B1001086
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DEFINITION OF TERMS

	terms
	definitionS

	Contract
	A binding agreement entered into by the State of Michigan resulting from a bidder’s proposal; see also “Blanket Purchase Order.”

	Contractor


	The successful bidder who is awarded a Contract.

	dmb
	Michigan Department of Management and Budget



	rfp
	Request For Proposal - A term used by the State to solicit proposals for services such as consulting. Typically used when the requesting agency requires vendor assistance in identifying an acceptable manner of solving a problem.



	ITB
	Invitation to Bid - A generic form used by the Office of Purchasing to solicit quotations for services or commodities.  The ITB serves as the document for transmitting the RFP to interested potential bidders.



	Successful Bidder


	The bidder(s) awarded a Contract as a result of a solicitation.

	State


	The State of Michigan

For Purposes of Indemnification as set forth in section I-J, State means the State of Michigan, its departments, divisions, agencies, offices, commissions, officers, employees and agents. 

	Blanket Purchase Order
	Alternate term for “Contract” used in the State’s Computer system (Michigan Automated Information Network [MAIN])



	Expiration
	Except where specifically provided for in the Contract, the ending and termination of the contractual duties and obligations of the parties to the Contract pursuant to a mutually agreed upon date.



	Cancellation


	Ending all rights and obligations of the State and Contractor, except for any rights and obligations that are due and owing.




DEFINITION OF TERMS (con’t.)
	terms
	definitionS

	Work Product
	Work Product means any data compilations, reports, and any other media, materials, or other objects or works of authorship created or produced by the Contractor as a result of and in furtherance of performing the services required by this Contract.



	MESP
	MESP means the Michigan Education Savings Program



	IRC
	IRC means the Internal Revenue Code

	IRS
	IRS means the Internal Revenue Service

	Account Owner
	Account owner means the individual who enters into a Michigan education savings program agreement and establishes an education savings account.  The account owner may also be the designated beneficiary of the account.

	MET
	MET means the Michigan Education Trust

	MET Board
	MET Board means the Michigan Education Trust Board of Directors

	QSTP
	QSTP means qualified State tuition programs as referenced in the Internal Revenue Code Section 529

	State Treasurer
	State Treasurer means the State Treasurer of Michigan

	PA 161
	PA 161 means the Michigan Public Act 161 of 2000

	Beneficiary 
	Beneficiary means the individual designated as the individual whose higher education expenses are expected to be paid from the account.


SECTION I

CONTRACTUAL SERVICES TERMS AND CONDITIONS

I-A
PURPOSE

The State of Michigan, Department of Management & Budget, Office of Purchasing, being the Contracting authority for the State, hereby enters into a Contractual Agreement with TIAA-CREF Tuition Financing Inc., for the Department of Treasury.


The purpose of this Contract is to obtain the services of TIAA-CREF Tuition Financing Inc. to  provide services necessary for the development, implementation and management of the Michigan Education Savings Program (MESP) including but not limited to: record keeping, investment of assets, marketing and promotion; customer service, managerial, professional, legal, clerical, technical and administrative services.

I-B
TERM OF CONTRACT

The State of Michigan is not liable for any cost incurred by any bidder prior to signing of a Contract by all parties.  The Program Management activities in the proposed Contract cover the period October 15, 2000 to September 30, 2005 with an option to extend for two, two-year terms. The State fiscal year is October lst through September 30th.  The prospective Contractor should realize that payments in any given fiscal year are contingent upon enactment of legislative appropriations.

I-C
ISSUING OFFICE

This Contract is issued by the State of Michigan, Department of Management and Budget (DMB), Office of Purchasing, hereafter known as the Office of Purchasing, for the State of Michigan, Department of Treasury.  Where actions are a combination of those of the Office of Purchasing and the Department of Treasury, the authority will be known as the State.


The Office of Purchasing is the sole point of contact in the State with regard to all contractual matters relating to the services described herein.  The Office of Purchasing is the only office authorized to change, modify, amend, alter, clarify, etc., the prices, specifications, terms, and conditions of this Contract.  The OFFICE OF PURCHASING will remain the SOLE POINT OF CONTACT throughout the contractual process, until such time as the Director of Purchasing shall direct otherwise in writing.  See Paragraph II‑C below.  All communications concerning this Contract must be addressed to:

Lisa Arnott, Buyer Specialist

Technology and Professional Services Division

DMB, Office of Purchasing

2nd Floor, Mason Building

P.O. Box 30026

Lansing, MI 48909

ArnottL@State.MI.US

I-D
CONTRACT ADMINISTRATOR

Upon receipt at the Office of Purchasing of the properly executed Contract Agreement, it is anticipated that the Director of Purchasing will direct that the person named below or any other person so designated be authorized to administer the Contract on a day‑to‑day basis during the term of the Contract.  However, administration of any Contract resulting from this Request implies no authority to change, modify, clarify, amend, or otherwise alter the prices, terms, conditions, and specifications of such Contract.  That authority is retained by the Office of Purchasing.  The Contract Administrator for this project is:

Ms. Robin R. Lott, Executive Director

Michigan Department of Treasury

                      Michigan Education Trust

P.O. Box 30198

Lansing, MI  48909

E-mail: Lottr@state.mi.us
(517) 335-4767.

I-E
COST LIABILITY

The State of Michigan assumes no responsibility or liability for costs incurred by the Contractor prior to the signing of any Contract resulting from this Request.  Total liability of the State is limited to the terms and conditions of any resulting Contract.

I-F
CONTRACTOR RESPONSIBILITIES

The Contractor will be required to assume responsibility for all contractual activities offered in this proposal whether or not that Contractor performs them.  Further, the State will consider the Prime Contractor to be the sole point of contact with regard to contractual matters, including but not limited to payment of any and all costs resulting from the anticipated Contract.  If any part of the work is to be subcontracted, the contractor must notify the state and identify the subcontractor(s), including firm name and address, contact person, complete description of work to be subcontracted, and descriptive information concerning subcontractor's organizational abilities.  The State reserves the right to approve subcontractors for this project and to require the Contractor to replace subcontractors found to be unacceptable.  The Contractor is totally responsible for adherence by the subcontractor to all provisions of the Contract.

I-G
NEWS RELEASES

News releases pertaining to this document or the services, study, data, or project to which it relates will not be made without prior written State approval, and then only in accordance with the explicit written instructions from the State.  No results of the program are to be released without prior approval of the State and then only to persons designated.

I-H
DISCLOSURE

All information in a bidder’s proposal and any Contract resulting from this ITB is subject to the provisions of the Freedom of Information Act, 1976 Public Act No. 442, as amended, MCL 15.231, et seq..

I-I
ACCOUNTING RECORDS
The Contractor will be required to maintain all pertinent financial and accounting records and evidence pertaining to the Contract in accordance with generally accepted principles of accounting and other procedures specified by the State of Michigan.  Financial and accounting records shall be made available, upon request, to the State of Michigan, its designees, or the Michigan Department of Auditor General at any time during the Contract period and any extension thereof, and for three (3) years from the expiration date and final payment on the Contract or extension thereof 

I‑J
INDEMNIFICATION 

1.  General Indemnification

Upon receipt of written notice, as required herein, the CONTRACTOR shall indemnify, defend and hold harmless the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents from and against all losses, liabilities, penalties, fines, damages and claims (including taxes), and all related costs and expenses (including reasonable attorneys’ fees and disbursements and costs of investigation, litigation, settlement, judgments, interest and penalties), arising from or in connection with any of the following:


    (a)

any claim, demand, action, citation or legal proceeding against the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents for any negligence or wrongful acts arising out of or resulting from (1) the services and products provided or (2) performance of the work, duties, responsibilities, actions or omissions of the CONTRACTOR or any of its subcontractors under this CONTRACT;


    (b)

any claim, demand, action, citation or legal proceeding against the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents arising out of or resulting from a material breach by the CONTRACTOR of any representation or warranty made by the CONTRACTOR in the CONTRACT;


    (c) 

any claim, demand, action, citation or legal proceeding against the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents arising out of or related to occurrences that the CONTRACTOR is required to insure against as provided for in this CONTRACT;


    (d)

any claim, demand, action, citation or legal proceeding against the State, its departments divisions, agencies, sections, commissions, officers, employees and agents arising out of or resulting from the death or bodily injury of any person, or the damage, loss or destruction of any real or tangible personal property, in connection with the performance of services by the CONTRACTOR, by any of its subcontractors, by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable; provided, however, that this indemnification obligation shall not apply to the extent, if any, that such death, bodily injury or property damage is caused by the negligence or reckless or intentional wrongful conduct of the State;


    (e)

any claim, demand, action, citation or legal proceeding against the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents which results from an act or omission of the CONTRACTOR or any of its subcontractors in its or their capacity as an employer of a person.


2.
Patent/Copyright Infringement Indemnification
The CONTRACTOR shall indemnify, defend and hold harmless the State, its departments, divisions, agencies, sections, commissions, officers, employees and agents from and against all losses, liabilities, penalties, fines, damages (including taxes), and all related costs and expenses (including reasonable attorneys’ fees and disbursements and costs of investigation, litigation, settlement, judgments, interest and penalties) incurred in connection with any action or proceeding threatened or brought against the State by a third party to the extent that such action or proceeding is based on a claim that any piece of equipment, software, commodity or service supplied by the CONTRACTOR or its subcontractors, or the operation of such equipment, software, commodity or service, infringes any United States or foreign patent, copyright, trade secret or other proprietary right of any person or entity, which right is enforceable under the laws of the United States.  In addition, should the equipment, software, commodity, or service, or the operation thereof, become or in the Contractor’s opinion be likely to become the subject of a claim of infringement, the CONTRACTOR shall at the Contractor’s sole expense (I) procure for the State the right to continue using the equipment, software, commodity or service or, if such option is not reasonably available to the CONTRACTOR, (ii) replace or modify the same with equipment, software, commodity or service of equivalent function and performance so that it becomes non-infringing, or, if such option is not reasonably available to CONTRACTOR, (iii) accept its return by the State with appropriate credits to the State against the Contractor’s charges and reimburse the State for any losses or costs incurred as a consequence of the State ceasing its use and returning it.


3.  Indemnification Obligation Not Limited
In any and all claims against the State of Michigan, its departments, divisions, agencies, sections, commissions, officers, employees and agents, by any employee of the CONTRACTOR or any of its subcontractors,  the indemnification obligation under the CONTRACT shall not be limited in any way by the amount or type of damages, compensation or benefits payable by or for the CONTRACTOR or any of its subcontractors under worker's disability compensation acts, disability benefit acts or other employee benefit acts.  This indemnification clause is intended to be comprehensive.  Any overlap in subclauses, or the fact that greater specificity is provided as to some categories of risk, is not intended to limit the scope of indemnification under any other subclauses.

4.  Continuation of Indemnification Obligation
The duty to indemnify will continue in full force and effect not withstanding the expiration or early termination of the contract with respect to any claims based on facts or conditions which occurred prior to termination.

I-K
LIMITATION OF LIABILITY 

Except as set forth herein, neither the Contractor nor the State shall be liable to the other party for indirect or consequential damages, even if such party has been advised of the possibility of such damages.  Such limitation as to indirect or consequential damages shall not be applicable for claims arising out of gross negligence, willful misconduct, or Contractor’s indemnification responsibilities to the State as set forth in Section I-J with respect to third party claims, action and proceeding brought against the State. 

I-L
NON INFRINGEMENT/COMPLIANCE WITH LAWS
The Contractor warrants that in performing the services called for by this Contract it will not violate any applicable law, rule, or regulation, any contracts with third parties, or any intellectual rights of any third party, including but not limited to, any United States patent, trademark, copyright, or trade secret.

I-M
WARRANTIES AND REPRESENTATIONS 

The Contract will contain customary representations and warranties by the Contractor, including, without limitation, the following:

1. The Contractor will perform all services in accordance with high professional standards in the industry;

2. The Contractor will use adequate numbers of qualified individuals with suitable training, education, experience and skill to perform the services;

3. The Contractor will use its best efforts to use efficiently any resources or services necessary to provide the services that are separately chargeable to the State;

4. The Contractor will use its best efforts to perform the services in the most cost effective manner consistent with the required level of quality and performance;

5. The Contractor will perform the services in a manner that does not infringe the proprietary rights of any third party;

6. The Contractor will perform the services in a manner that complies with all applicable laws and regulations;

7. The Contractor has duly authorized the execution, delivery and performance of the Contract;

8.
The Contractor has not provided any gifts, payments or other inducements to any officer, employee or agent of the State;

9.
The Contractor will maintain all equipment and software for which it has maintenance responsibilities in good operating condition and will undertake all repairs and preventive maintenance in accordance with applicable manufacturer's recommendations;

10.
The Contractor will use its best efforts to ensure that no viruses or similar items are coded or introduced into the systems used to provide the services; 

11.
The Contractor will not insert or activate any disabling code into the systems used to provide the services without the State's prior written approval;

12.
A ninety (90) day warranty on all purchased and developed software, data conversion programs, and data and customization to the product performed by the contractor.

I-N
TIME IS OF THE ESSENCE
The Contractor agrees that time is of the essence in the performance of the Contractor’s obligations under this Contract. 

I-O
STAFFING OBLIGATIONS 
The State reserves the right to approve the Contractor’s assignment of Key Personnel to this project and to recommend reassignment of personnel deemed unsatisfactory by the State.

The Contractor shall not remove or reassign, without the State’s prior written approval any of the Key Personnel until such time as the Key Personnel have completed all of their planned and assigned responsibilities in connection with performance of the Contractor’s obligations under this Contract.  The Contractor agrees that the continuity of Key Personnel is critical and agrees to the continuity of Key Personnel.  Removal of Key Personnel without the written consent of the State may be considered by the State to be a material breach of this Contract.  The prohibition against removal or reassignment shall not apply where Key Personnel must be replaced for reasons beyond the reasonable control of the Contractor including but not limited to illness, disability, resignation or termination of the Key Personnel’s employment.

The State and the Contractor agree that the following personnel are Key Personnel for purposes of this Contract:


Name: Mr. Timothy Lane 
Title: Vice President, Tuition Financing


Name: Mr. Michael Osso
Title: Second Vice President, Tuition Financing


Name: Mr. Michael Noetzel
Title: Vice President, Tuition Financing Marketing

I-P
WORK PRODUCT AND OWNERSHIP

1. Work Products shall be considered works made by the Contractor for hire by the State and shall belong exclusively to the State and its designees, unless specifically provided otherwise by mutual agreement of the Contractor and the State.  If by operation of law any of the Work Product, including all related intellectual property rights, is not owned in its entirety by the State automatically upon creation thereof, the Contractor agrees to assign, and hereby assigns to the State and its designees the ownership of such Work Product, including all related intellectual property rights.  The Contractor agrees to provide, at no additional charge, any assistance and to execute any action reasonably required for the State to perfect its intellectual property rights with respect to the aforementioned Work Product.

2. Notwithstanding any provision of this Contract to the contrary, any preexisting work or materials including, but not limited to, any routines, libraries, tools, methodologies, processes or technologies (collectively, the “Development Tools”) created, adapted or used by the Contractor in its business generally, including any all associated intellectual property rights, shall be and remain the sole property of the Contractor, and the State shall have no interest in or claim to such preexisting work, materials or Development Tools, except as necessary to exercise its rights in the Work Product.  Such rights belonging to the State shall include, but not be limited to, the right to use, execute, reproduce, display, perform and distribute copies of and prepare derivative works based upon the Work Product, and the right to authorize others to do any of the foregoing, irrespective of the existence therein of preexisting work, materials and Development Tools, except as specifically limited herein.

3. The Contractor and its subcontractors shall be free to use and employ their general skills, knowledge and expertise, and to use, disclose, and employ any generalized ideas, concepts, knowledge, methods, techniques or skills gained or learned during the course of performing the services under this Contract, so long as the Contractor or its subcontractors acquire and apply such information without disclosure of any confidential or proprietary information of the State, and without any unauthorized use or disclosure of any Work Product resulting from this Contract.

I-Q
CONFIDENTIALITY OF DATA AND INFORMATION
1. All financial, statistical, personnel, technical and other data and information relating to the  State’s operation which are designated confidential by the State and made available to the Contractor in order to carry out this Contract, or which become available to the Contractor in carrying out this Contract, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State.  The identification of all such confidential data and information as well as the State’s procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State in writing to the Contractor.  If the methods and procedures employed by the Contractor for the protection of the Contractor’s data and information are deemed by the State to be adequate for the protection of the State’s confidential information, such methods and procedures may be used, with the written consent of the State, to carry out the intent of this section.

2. The Contractor shall not be required under the provisions of this section to keep confidential, (1) information generally available to the public, (2) information released by the State generally, or to the Contractor without restriction, (3) information independently developed or acquired by the Contractor or its personnel without reliance in any way on otherwise protected information of the State.  Notwithstanding the foregoing restrictions, the Contractor and its personnel may use and disclose any information which it is otherwise required by law to disclose, but in each case only after the State has been so notified, and has had the opportunity, if possible, to obtain reasonable protection for such information in connection with such disclosure. 

I-R
REMEDIES FOR BREACH OF CONFIDENTIALITY

The Contractor acknowledges that a breach of its confidentiality obligations as set forth in section I-Q of this Contract, shall be considered a material breach of the Contract.  Furthermore the Contractor acknowledges that in the event of such a breach the State shall be irreparably harmed.  Accordingly, if a court should find that the Contractor has breached or attempted to breach any such obligations, the Contractor will not oppose the entry of an appropriate order restraining it from any further breaches or attempted or threatened breaches.   This remedy shall be in addition to and not in limitation of any other remedy or damages provided by law.

I-S
CONTRACTOR'S LIABILITY INSURANCE


The Contractor shall purchase and maintain such insurance as will protect him/her from claims set forth below which may arise out of or result from the Contractor's operations under the Contract (Purchase Order), whether such operations be by himself/herself or by any subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable:


(1)
Claims under workers' disability compensation, disability benefit and other similar employee benefit act.  A non‑resident Contractor shall have insurance for benefits payable under Michigan's Workers' Disability Compensation Law for any employee resident of and hired in Michigan; and as respects any other employee protected by workers' disability compensation laws of any other State the Contractor shall have insurance or participate in a mandatory State fund to cover the benefits payable to any such employee.


(2)
Claims for damages because of bodily injury, occupational sickness or disease, or death of his/her employees.

(3) Claims for damages because of bodily injury, sickness or disease, or death of any person other than his/her employees, subject to limits of liability of not less than $300,000.00 each occurrence and, when applicable $1,000,000.00 annual aggregate, for non‑automobile hazards and as required by law for automobile hazards. 

(4)
Claims for damages because of injury to or destruction of tangible property, including loss of use resulting therefrom, subject to a limit of liability of not less than $50,000.00 each occurrence for non‑automobile hazards and as required by law for automobile hazards.


(5)
Insurance for Subparagraphs (3) and (4) non‑automobile hazards on a combined single limit of liability basis shall not be less than $300,000.00 each occurrence and when applicable, $1,000,000.00 annual aggregate.


(6)
Claims for damages because of Errors and Omissions in the performance of duties inherent to the profession of investment banking, subject to a limit of liability of not less than $300,000.00 each occurrence and, when applicable, $1,000,000.00 annual aggregate.  For this coverage, the State requires that it be named as a co-insured party.

The insurance shall be written for not less than any limits of liability herein specified or required by law, whichever is greater, and shall include contractual liability insurance as applicable to the Contractor's obligations under the Indemnification clause of the Contract (Purchase Order).

BEFORE STARTING WORK THE CONTRACTOR'S INSURANCE AGENCY MUST FURNISH TO THE DIRECTOR OF THE OFFICE OF PURCHASING, ORIGINAL CERTIFICATE(S) OF INSURANCE VERIFYING LIABILITY COVERAGE.  THE CONTRACT OR PURCHASE ORDER NO.  MUST BE SHOWN ON THE CERTIFICATE OF INSURANCE TO ASSURE CORRECT FILING.  These Certificates shall contain a provision that coverage's afforded under the policies will not be canceled until at least fifteen days prior written notice bearing the Contract Number or Purchase Order Number has been given to the Director of Purchasing.

I-T
NOTICE AND RIGHT TO CURE

In the event of a curable breach by the Contractor, the State shall provide the Contractor written notice of the breach and a time period to cure said breach described in the notice.  This section requiring notice and an opportunity to cure shall not be applicable in the event of successive or repeated breaches of the same nature or if the State determines in its sole discretion that the breach poses a serious and imminent threat to the health or safety of any person or the imminent loss, damage or destruction of any real or tangible personal property.

I-U
CANCELLATION

The State may cancel this Contract without further liability or penalty to the State, its departments, divisions, agencies, offices, commissions, officers, agents and employees for any of the following reasons:

1. Material Breach by the Contractor.  In the event that the Contractor breaches any of its material duties or obligations under the Contract, which are either not capable of or subject to being cured, or are not cured within the time period specified in the written notice of breach provided by the State, or pose a serious and imminent threat to the health and safety of any person, or the imminent loss, damage or destruction of any real or tangible personal property, the State may, having provided written notice of cancellation to the Contractor, cancel this Contract in whole or in part, for cause, as of the date specified in the notice of cancellation.  

In the event that this Contract is cancelled for cause, in addition to any legal remedies otherwise available to the State by law or equity, the Contractor shall be responsible for all costs incurred by the State in canceling the Contract, including but not limited to, State administrative costs, attorneys fees and court costs, and any additional costs the State may incur to procure the services required by this Contract from other sources.  All excess reprocurement costs and damages shall not be considered by the parties to be consequential, indirect or incidental, and shall not be excluded by any other terms otherwise included in the Contract.

In the event the State chooses to partially cancel this Contract for cause charges payable under this Contract will be equitably adjusted to reflect those services that are cancelled.

In the event this Contract is cancelled for cause pursuant to this section, and it is therefore determined, for any reason, that the Contractor was not in breach of contract pursuant to the provisions of this section, that cancellation for cause shall be deemed to have been a cancellation for convenience, effective as of the same date, and the rights and obligations of the parties shall be limited to that otherwise provided in the Contract for a cancellation for convenience.

2.
Cancellation For Convenience By the State.  The State may cancel this Contract for its convenience, in whole or part, if the State determines that such a cancellation is in the State’s best interest.  Reasons for such cancellation shall be left to the sole discretion of the State and may include, but not necessarily be limited to (a) the State no longer needs the services or products specified in the Contract, (b) relocation of office, program changes, changes in laws, rules, or regulations make implementation of the Contract services no longer practical or feasible, and (c) unacceptable prices for additional services requested by the State.  The State may cancel the Contract for its convenience, in whole or in part, by giving the Contractor written notice 30 days prior to the date of cancellation.  If the State chooses to cancel this Contract in part, the charges payable under this Contract shall be equitably adjusted to reflect those services that are cancelled.

3.
Non-Appropriation.  In the event that funds to enable the State to effect continued payment under this Contract are not appropriated or otherwise made available.  The Contractor acknowledges that, if this Contract extends for several fiscal years, continuation of this Contract is subject to appropriation or availability of funds for this project.  If funds are not appropriated or otherwise made available, the State shall have the right to cancel this Contract at the end of the last period for which funds have been appropriated or otherwise made available by giving written notice of cancellation to the Contractor.  The State shall give the Contractor written notice of such non-appropriation or unavailability within 30 days after it receives notice of such non-appropriation or unavailability.  

4.
Criminal Conviction.  In the event the Contractor, an officer of the Contractor, or an owner of a 25% or greater share of the Contractor, is convicted of a criminal offense incident to the application for or performance of a State, public or private Contract or subcontract; or convicted of a criminal offense including but not limited to any of the following: embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen property, attempting to influence a public employee to breach the ethical conduct standards for State of Michigan employees; convicted under State or federal antitrust statutes; or convicted of any other criminal offense which in the sole discretion of the State, reflects upon the Contractor’s business integrity.

5.
Approval(s) Rescinded.  In the event any final administrative or judicial decision or adjudication disapproves a previously approved request for purchase of personal services pursuant to Constitution 1963, Article 11, section 5, and Civil Service Rule 4-6.  Cancellation may be in whole or in part and may be immediate as of the date of the written notice to the Contractor or may be effective as of the date stated in such written notice. 

I-V
RIGHTS AND OBLIGATIONS UPON CANCELLATION 

1.
If the Contract is canceled by the State for any reason, the Contractor shall,(a) stop all work as specified in the notice of cancellation, (b) take any action that may be necessary, or that the State may direct, for preservation and protection of Work Product or other property derived or resulting from the Contract that may be in the Contractor’s possession, (c) return all materials and property provided directly or indirectly to the Contractor by any entity, agent or employee of the State, (d) transfer title and deliver to the State, unless otherwise directed by the Contract Administrator or his or her designee, all Work Product resulting from the Contract, and (e)  take any action to mitigate and limit any potential damages, or requests for Contractor adjustment or cancellation settlement costs, to the maximum practical extent, including, but not limited to,  canceling or limiting as otherwise applicable, those subcontracts, and outstanding orders for material and supplies resulting from the canceled Contract.

2. In the event the State cancels this Contract prior to its expiration for its own convenience, the State shall pay the Contractor for all charges due for services provided prior to the date of cancellation and if applicable as a separate item of payment pursuant to the Contract, for partially completed Work Product, on a percentage of completion basis.  In the event of a cancellation for cause, or any other reason under the Contract, the State will pay, if applicable, as a separate item of payment pursuant to the Contract, for all partially completed Work Products, to the extent that the State requires the Contractor to submit to the State any such deliverables, and for all charges due under the Contract for any cancelled services provided by the Contractor prior to the cancellation date.  All completed or partially completed Work Product prepared by the Contractor pursuant to this Contract shall, at the option of the State, become the State’s property, and the Contractor shall be entitled to receive just and fair compensation for such Work Product.  Regardless of the basis for the cancellation, the State shall not be obligated to pay, or otherwise compensate, the Contractor for any lost expected future profits, costs or expenses incurred with respect to Services not actually performed for the State.

3. If any such cancellation by the State is for cause, the State shall have the right to set-off against any amounts due the Contractor, the amount of any damages for which the Contractor is liable to the State under this Contract or pursuant to law and equity.

4. Upon a good faith cancellation, the State shall have the right to assume, at its option, any and all subcontracts and agreements for services and materials provided under this Contract, and may further pursue completion of the Work Product under this Contract by replacement contract or otherwise as the State may in its sole judgment deem expedient.

I-W
EXCUSABLE FAILURE
1.
Neither party shall be liable for any default or delay in the performance of its obligations under the Contract if and to the extent such default or delay is caused, directly or indirectly, by: fire, flood, earthquake, elements of nature or acts of God; riots, civil disorders, rebellions or revolutions in any country; the failure of the other party to perform its material responsibilities under the Contract (either itself or through another contractor); injunctions (provided the injunction was not issued as a result of any fault or negligence of the party seeking to have its default or delay excused); or any other cause beyond the reasonable control of such party; provided the non-performing party and its subcontractors are without fault in causing such default or delay, and such default or delay could not have been prevented by reasonable precautions and cannot reasonably be circumvented by the non-performing party through the use of alternate sources, workaround plans or other means, including disaster recovery plans.  In such event, the non-performing party will be excused from any further performance or observance of the obligation(s) so affected for as long as such circumstances prevail and such party continues to use its best efforts to recommence performance or observance whenever and to whatever extent possible without delay provided such party promptly notifies the other party in writing of the inception of the excusable failure occurrence, and also of its abatement or cessation.

2.
If any of the above enumerated circumstances substantially prevent, hinder, or delay performance of the services necessary for the performance of the State’s functions for more than 14 consecutive days, and the State determines that performance is not likely to be resumed within a period of time that is satisfactory to the State in its reasonable discretion, then at the State’s option:  (a) the State may procure the affected services from an alternate source, and the State shall not be liable for payments for the unperformed services under the Contract for so long as the delay in performance shall continue; (b) the State may cancel any portions of the Contract so affected and the charges payable thereunder shall be equitably adjusted to reflect those services canceled; or (c) the Contract will be canceled without liability of the State to the Contractor as of the date specified by the State in a written notice of cancellation to the Contractor.  The Contractor will not have the right to any additional payments from the State as a result of any excusable failure occurrence or to payments for services not rendered as a result of the excusable failure condition.  Defaults or delays in performance by the Contractor which are caused by acts or omissions of its subcontractors will not relieve the Contractor of its obligations under the Contract except to the extent that a subcontractor is itself subject to any excusable failure condition described above and the Contractor cannot reasonably circumvent the effect of the subcontractor’s default or delay in performance through the use of alternate sources, workaround plans or other means.  

I-X
ASSIGNMENT
The Contractor shall not have the right to assign this Contract or to assign or delegate any of its duties or obligations under this Contract to any other party (whether by operation of law or otherwise), without the prior written consent of the State.  Any purported assignment in violation of this section shall be null and void.  Further, the Contractor may not assign the right to receive money due under the Contract without the prior written consent of the State Purchasing Director.

I-Y
DELEGATION
The Contractor shall not delegate any duties or obligations under this Contract to a subcontractor other than a subcontractor named in the bid unless the State Purchasing Director has given written consent to the delegation.

I-Z
NON-DISCRIMINATION CLAUSE
In the performance of any Contract or purchase order resulting herefrom, the bidder agrees not to discriminate against any employee or applicant for employment, with respect to their hire, tenure, terms, conditions or privileges of employment, or any matter directly or indirectly related to employment, because of race, color, religion, national origin, ancestry, age, sex, height, weight, marital status, physical or mental disability unrelated to the individual’s ability to perform the duties of the particular job or position.  The bidder further agrees that every subcontract entered into for the performance of any Contract or purchase order resulting herefrom will contain a provision requiring non-discrimination in employment, as herein specified, binding upon each subcontractor.  This covenant is required pursuant to the Elliot Larsen Civil Rights Act, 1976 Public Act 453, as amended, MCL 37.2101, et seq, and the Persons with Disabilities Civil Rights Act, 1976 Public Act 220, as amended, MCL 37.1101, et seq, and any breach thereof may be regarded as a material breach of the Contract or purchase order.

I-AA
MODIFICATION OF SERVICE
            The Director of Purchasing reserves the right to modify this service during the course of this

            Contract.  Such modification may include adding or deleting tasks that this service shall

            encompass and/or any other modifications deemed necessary.

            Any Contract resulting from this RFP may not be revised, modified, amended, extended, or 

            augmented, except by a writing executed by the parties hereto, and any breach or default by a

            party shall not be waived or released other than in writing signed by the other party.


The State reserves the right to request from time to time, any changes to the requirements and specifications of the Contract and the work to be performed by the Contractor under the Contract.  The Contractor shall provide a change order process and all requisite forms.  The State reserves the right to negotiate the process during contract negotiation.  At a minimum, the State would like the Contractor to provide a detailed outline of all work to be done, including tasks necessary to accomplish the deliverables, timeframes, listing of key personnel assigned, estimated hours for each individual per task, and a complete and detailed cost justification.

1.   Within five (5) business days of receipt of a request by the State for any such change, or such other period of time as to which the parties may agree mutually in writing, the Contractor shall submit to the State a proposal describing any changes in products, services, timing of delivery, assignment of personnel, and the like, and any associated price adjustment.  The price adjustment shall be based on a good faith determination and calculation by the Contractor of the additional cost to the Contractor in implementing the change request less any savings realized by the Contractor as a result of implementing the change request.  The Contractor's proposal shall describe in reasonable detail the basis for the Contractor's proposed price adjustment, including the estimated number of hours by task by labor category required to implement the change request.

2.   If the State accepts the Contractor's proposal, it will issue a change notice and the Contractor will implement the change request described therein.  The Contractor will not implement any change request until a change notice has been issued validly.  The Contractor shall not be entitled to any compensation for implementing any change request or change notice except as provided explicitly in an approved change notice.

3.   If the State does not accept the Contractor's proposal, the State may:

a)
withdraw its change request; or

b)
modify its change request, in which case the procedures set forth above will apply to the modified change request.


If the State requests or directs the Contractor to perform any activities that are outside the scope of the Contractor's responsibilities under the Contract ("New Work"), the Contractor must notify the State promptly, and before commencing performance of the requested activities, that it believes the requested activities are New Work.  If the Contractor fails to so notify the State prior to commencing performance of the requested activities, any such activities performed before notice is given by the Contractor shall be conclusively considered to be In-scope Services, not New Work.


If the State requests or directs the Contractor to perform any services or functions that are consistent with and similar to the services being provided by the Contractor under the Contract, but which the Contractor reasonably and in good faith believes are not included within the scope of the Contractor's responsibilities and charges as set forth in the Contract, then prior to performing such services or function, the Contractor shall promptly notify the State in writing that it considers the services or function to be an "Additional Service" for which the Contractor should receive additional compensation.  If the Contractor does not so notify the State, the Contractor shall have no right to claim thereafter that it is entitled to additional compensation for performing such services or functions.  If the Contractor does so notify the State, then such a service or function shall be governed by the change request procedure set forth in the preceding paragraph.


IN THE EVENT PRICES ARE NOT ACCEPTABLE TO THE STATE, THE CONTRACT SHALL BE SUBJECT TO COMPETITIVE BIDDING BASED UPON THE NEW SPECIFICATIONS.

I-BB
NOTICES
Any notice given to a party under this Contract must be written and shall be deemed effective, if addressed to such party as addressed below upon (i) delivery, if hand delivered; (ii) receipt of a confirmed transmission by facsimile if a copy of the notice is sent by another means specified in this section; (iii) the third (3rd) Business Day after being sent by U.S. mail, postage pre-paid; or (iv) the next Business Day after being sent by a nationally recognized overnight express courier with a reliable tracking system.


For the Contractor:  TIAA-CREF Tuition Financing, Inc.







730 Third Avenue, New York, NY  10017-3206

For the State: See Section I-C 

Either party may change its address where notices are to be sent giving written notice in accordance with this section.

I-CC
ENTIRE AGREEMENT


The contents of this document and the vendor's proposal will become contractual obligations, if a Contract ensues.  Failure of the successful bidder to accept these obligations may result in cancellation of the award.

The Contract resulting from this RFP shall represent the entire agreement between the parties and supersedes all proposals or other prior agreements, oral or written, and all other communications between the parties relating to this subject. 
I-DD
NO WAIVER OF DEFAULT
The failure of a party to insist upon strict adherence to any term of a Contract resulting from this RFP shall not be considered a waiver or deprive the party of the right thereafter to insist upon strict adherence to that term, or any other term, of the Contract.
I-EE
SEVERABILITY
Each provision of the Contract shall be deemed to be severable from all other provisions of the Contract and, if one or more of the provisions of the Contract shall be declared invalid, the remaining provisions of the Contract shall remain in full force and effect.

I-FF
HEADINGS

Captions and headings used in the Contract are for information and organization purposes.  Captions and headings, including inaccurate references, do not, in any way, define or limit the requirements or terms and conditions of this Contract.

I-GG
RELATIONSHIP OF THE PARTIES 

The relationship between the State and the Contractor is that of client and independent Contractor.  No agent, employee, or servant of the Contractor or any of its subcontractors shall be or shall be deemed to be an employee, agent, or servant of the State for any reason.  The Contractor will be solely and entirely responsible for its acts and the acts of its agents, employees, servants and subcontractors during the performance of this Contract.

I-HH
UNFAIR LABOR PRACTICES
Pursuant to 1980 Public Act 278, as amended, MCL 423.231, et seq, the State shall not award a Contract or subcontract to an employer whose name appears in the current register of employers failing to correct an unfair labor practice compiled pursuant to section 2 of the Act.  This information is compiled by the United States National Labor Relations Board.

A Contractor of the State, in relation to the Contract, shall not enter into a Contract with a subcontractor, manufacturer, or supplier whose name appears in this register.  Pursuant to section 4 of 1980 Public Act 278, MCL 423.324, the State may void any Contract if, subsequent to award of the Contract, the name of the Contractor as an employer, or the name of the subcontractor, manufacturer or supplier of the Contractor appears in the register.

I-II
SURVIVOR
Any provisions of the Contract that impose continuing obligations on the parties including, but not limited to the Contractor’s indemnity and other obligations shall survive the expiration or cancellation of this Contract for any reason.

I-JJ
GOVERNING LAW
This Contract shall in all respects be governed by, and construed in accordance with, the laws of the State of Michigan.  Any dispute arising herein shall be resolved in the State of Michigan.

I-KK
YEAR 2000 SOFTWARE COMPLIANCE 
The Contractor warrants that services provided under this Contract including but not limited to the production of all Work Products, shall be provided in an accurate and timely manner without interruption, failure or error due the inaccuracy of Contractor’s business operations in processing date/time data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, and the years 1999 and 2000, including leap year calculations.  The Contractor shall be responsible for damages resulting from any delays, errors or untimely performance resulting therefrom. 
I-LL
CONTRACT DISTRIBUTION
The Office of Purchasing shall retain the sole right of Contract distribution to all State agencies and local units of government unless other arrangements are authorized by the Office of Purchasing.

I-MM
TRANSITION ASSISTANCE
If this Contract is not renewed at the end of this term, or is canceled prior to its expiration, for any reason, the Contractor must provide for up to six months after the expiration or cancellation of this Contract, all reasonable transition assistance requested by the State, to allow for the expired or canceled portion of the Services to continue without interruption or adverse effect, and to facilitate the orderly transfer of such services to the State or its designees.  Such transition assistance will be deemed by the parties to be governed by the terms and conditions of this Contract, (notwithstanding this expiration or cancellation) except for those Contract terms or conditions that do not reasonably apply to such transition assistance.  The State shall pay the Contractor for any resources utilized in performing such transition assistance at the most current rates provided by the Contract for Contract performance.  If the State cancels this Contract for cause, then the State will be entitled to off set the cost of paying the Contractor for the additional resources the Contractor utilized in providing transition assistance with any damages the State may have otherwise accrued as a result of said cancellation.

I-NN
DISCLOSURE OF LITIGATION 
1. The Contractor shall notify the State in its bid proposal, if it, or any of its subcontractors, or their officers, directors, or key personnel under this Contract, have ever been convicted of a felony, or any crime involving moral turpitude, including, but not limited to fraud, misappropriation or deception.  Contractor shall promptly notify the State of any criminal litigation, investigations or proceeding which may have arisen or may arise involving the Contractor or any of the Contractor’s subcontractor, or any of the foregoing entities’ then current officers or directors during the term of this Contract and three years thereafter.

2. The Contractor shall notify the State in its bid proposal, and promptly thereafter as otherwise applicable, of any civil litigation, arbitration, proceeding, or judgments that may have arisen against it or its subcontractors during the five years proceeding its bid proposal, or which may occur during the term of this Contract or three years thereafter, which involve (1) products or services similar to those provided to the State under this Contract and which either involve a claim in excess of $250,000 or which otherwise may affect the viability or financial stability of the Contractor , or (2) a claim or written allegation of fraud by the Contractor or any subcontractor hereunder, arising out of their business activities, or (3) a claim or written allegation that the Contractor or any subcontractor hereunder violated any federal, state or local statute, regulation or ordinance.  Multiple lawsuits and or judgments against the Contractor or subcontractor, in any an amount less than $250,000 shall be disclosed to the State to the  extent they affect the financial solvency and integrity of the Contractor or subcontractor.

3. All notices under subsection 1 and 2 herein shall be provided in writing to the State within fifteen business days after the Contractor learns about any such criminal or civil investigations and within fifteen days after the commencement of any proceeding, litigation, or arbitration, as otherwise applicable.  Details of settlements which are prevented from disclosure by the terms of the settlement shall be annotated as such. Semi-annually, during the term of the Contract, and thereafter for three years, Contractor shall certify that it is in compliance with this Section.  Contractor may rely on similar good faith certifications of its subcontractors, which certifications shall be available for inspection at the option of the State.

4. Assurances - In the event that such investigation, litigation, arbitration or other proceedings disclosed to the State pursuant to this Section, or of which the State otherwise becomes aware, during the term of this Contract, causes the State to be reasonably concerned about:

a) the ability of the Contractor or its subcontractor to continue to perform this Contract in

      accordance with its terms and conditions, or

b) whether the Contractor or its subcontractor in performing services is engaged in conduct which is similar in nature to conduct alleged in such investigation, litigation, arbitration or other proceedings, which conduct would constitute a breach of this Contract or violation of Michigan or Federal law, regulation or public policy, then

the Contractor shall be required to provide the State all reasonable assurances requested by the State to demonstrate that: (a) the Contractor or its subcontractors hereunder will be able to continue to perform this Contract in accordance with its terms and conditions, (b) the Contractor or its subcontractors will not engage in conduct in performing services under this Contract which is similar in nature to the conduct alleged in any such litigation, arbitration or other proceedings.

5.
The Contractor’s failure to fully and timely comply with the terms of this section, including providing reasonable assurances satisfactory to the State, may constitute a material breach of this Contract.  

I-OO
STOP WORK 

1.
The State may, at any time, by written stop work order to the Contractor, require that the Contractor stop all, or any part, of the work called for by this Contract for a period of up to 90 days after the stop work order is delivered to the Contractor, and for any further period to which the parties may agree.  The stop work order shall be specifically identified as such and shall indicate that it is issued under this section.  Upon receipt of the stop work order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the stop work order during the period of work stoppage.  Within the period of the stop work order, the State shall either:

a)
Cancel the stop work order; or

b)
Cancel the work covered by the stop work order as provided in the cancellation section of this Contract.

2.
If a stop work order issued under this section is canceled or the period of the stop work order or any extension thereof expires, the Contractor shall resume work.  The State shall make an equitable adjustment in the delivery schedule, the contract price, or both, and the Contract shall be modified, in writing, accordingly, if:

a)
The stop work order results in an increase in the time required for, or in the Contractor’s costs properly allocable to the performance of any part of this Contract; and 

b)
The Contractor asserts its right to an equitable adjustment within 30 days after the end of the period of work stoppage; provided, that if the State decides the facts justify the action, the State may receive and act upon a proposal submitted at any time before final payment under this Contract.

3.
If the stop work order is not canceled and the work covered by the stop work order is canceled for reasons other than material breach, the State shall allow reasonable costs resulting from the stop work order in arriving at the cancellation settlement.

4.
If a stop work order is not canceled and the work covered by the stop work order is canceled for material breach, the State shall not allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop work order.

5. An appropriate equitable adjustment may be made in any related contract of the Contractor that provides for adjustment and is affected by any stop work order under this section.  The State shall not be liable to the Contractor for loss of profits because of a stop work order issued under this section.

I-PP
STATEWIDE CONTRACTS
If the contract is for the use of more than one agency and if the goods or services provided under  the contract do not meet the form, function and utility required by an agency, that agency may, subject to state purchasing policies, procure the goods or services from another source.

SECTION II

WORK STATEMENT

II-A
BACKGROUND/PROBLEM STATEMENT
The Michigan Education Savings Program (MESP) was created under Public Act No. 161 of 2000 of the State of Michigan (PA 161).  MESP will offer investment and tax incentives to encourage families and others to save for a student to attend any postsecondary educational institution in the nation.  This program is to be established as a “qualified State tuition plan” (QSTP) under Section 529 of the Internal Revenue Code (IRC Sec. 529). The State Treasurer is responsible for administering the program and is the trustee for the funds of the MESP. 

Funds deposited into a MESP account for a given beneficiary will be made available when the beneficiary is enrolled in a postsecondary educational institution.   These funds may be used to pay the “qualified higher education expenses” of the account beneficiary, which can include tuition, fees, books, supplies and equipment required for attendance, and room and board, up to the amount allowed for room and board in Federal Title IV financial aid programs. (This allowance is established periodically by the U.S. Department of Education.)  A 10% penalty will be assessed on withdrawals not used to pay for qualified higher education expenses.  Funds may be withdrawn in whole or in part from an account balance upon 60 days notice or a shorter period as authorized in the MESP participant agreement.  Savings account earnings are tax deferred to the student or account owner and a state tax exemption will be provided for the earnings in the tax year of a qualified withdrawal.

The maximum amount a beneficiary may have deposited on his/her behalf is $125,000, which includes amounts deposited in the Michigan Education Trust (MET) program. Beneficiaries may have multiple accounts established on their behalf.  Account owners may establish an account for any beneficiary, but only one account for each beneficiary.  Account owners may choose among several investment options only at the time an account is opened.  An account may be opened with a minimum cash deposit of $25 or payroll deduction of $15. Amounts in excess of $125,000 must be withdrawn immediately or transferred to another beneficiary’s account. 

Contributions may be made by cash, check, money order, electronic transfer, credit card or any similar method, but shall not be property.  A state tax deduction will be allowed for contributions made each year up to $5,000 for an individual and $10,000 per married couple.  

For families with income of $80,000 or less and children up to six years of age, the State of Michigan will match $1 for every $3 contributed on behalf of each beneficiary enrolled in the MESP. The maximum State match for each account is $200.  The State match is only available in the first year a beneficiary is enrolled.  

Quarterly and periodic statements will be made available to account owners as well as other reports required under IRC Sec. 529.

II-B
OBJECTIVES

1.
General:
The main objective of this project is to obtain a contractor to provide services necessary for the development, implementation and management of the MESP including but not limited to: record keeping, investment of assets, marketing and promotion; customer service, managerial, professional, legal, clerical, technical and administrative services.  All program components and materials developed by the Program Manager must be approved by the State Treasurer or the Contract Administrator.  

Pursuant to PA 161, total program administrative fees cannot exceed 1.5% of the average daily net assets of the accounts.


2.
Specific:

Develop and implement a savings program that complies with PA 161 and IRC Sec. 529.                Provide legal, financial and other resources necessary to accomplish program implementation.  The Contractor must be ready to establish education savings accounts by January 1, 2001. The State’s preference is to have the MESP implemented and operational in time for the tax deduction to be applicable for the year 2000 Individual Income tax returns. To be a qualified tax deduction, payments must be posted prior to 2001. 

II-C
TASKS

The following is a preliminary analysis of the major tasks involved for developing the end product of this project.  The Contractor is not, however, constrained from supplementing this listing with additional steps, sub tasks or elements deemed necessary to permit the development of alternative approaches or the application of proprietary analytical techniques.

l. 

An overall plan must be developed as a basis for executing subsequent steps as the project progresses.  Essential to the process of this task is the preparation of a sound approach to attaining the objectives of the project.

2.       Describe your overall work plan for attaining the objectives of this project based on the               


following information:

·   Essential to the development of this program is its qualification in accordance with the  PA 161 and IRC Sec. 529.  The program should be validated either by a ruling from the IRS or by an independent unqualified legal opinion stating the MESP complies with the IRS rules and regulations for QSTPs

·   The State must be assured that both federal and state securities law registration, exemptions, etc, are fully understood and if necessary, validation of exemptions are received prior to January 2001.  The Contractor must also ensure to the State that designated personnel will be qualified under state and federal securities laws

·    In accordance with IRC Sec. 529 the State will be “actively involved” on an ongoing basis in the administration of the Program, including the oversight of all decisions regarding the investment of the assets.


3.
Investment Services and Account Maintenance

a. Describe your recommended investment policy.

b. Describe the investment options you plan to offer participants.  One of the proposed options should be an age-based fund.

c. For each proposed investment option:

(1) provide the asset allocation you propose to use and the weights that you would recommend (which must add to 100%)

(2) provide historical investment performance data for funds you are proposing including comparisons to appropriate benchmarks, and various rankings such as MorningStar, Value Line, etc.

(3) Describe your proposed mechanism for independent rating of funds

(4) provide data on the management team expected to operate the funds, including education and experience

(5) provide historical data of similar funds including money under management, investment strategy, management style (philosophy and goals) and whether there has been any significant changes in the last 3 years

(6) provide examples of applicable fees and historical returns for each of the following participants:

· a child born January 1, 1995 making a $5,000 deposit on the date of birth

· a child born January 1, 1990 making a $5,000 deposit on the date of birth

· a child born January 1, 1985 making a $5,000 deposit on the date of birth.

First, present the makeup of the product that would be applicable, listing the components of the portfolio and the percentage of the account list in each component.  Then, consistent with the information disclosed above: 

a) calculate and disclose the total sales fees (if applicable), 

b) investment fees, 

c) administrative fees that would apply to each account for each year under management until January 1, 2000, 

d) provide historical returns based on the applicable fund for each participant, 

e) Provide the net investment gain realized for each participant.

d.   The State of Michigan is not responsible for and will not provide funding of any type in connection with administration of MESP.  All administrative costs and startup costs for MESP must be paid from the earnings of the program.  Vendor’s shall provide in their SEALED PRICE PROPOSAL a total fee schedule (in basis points) that would be applied for the program based on threshold asset amounts indicated in the price proposal.  Describe how you will collect and assess account maintenance fees to cover all administrative expenses (including the State’s ongoing and administrative costs).  State if fees can be prorated based on account balances.

e.  PA 161 does not provide a state guaranteed rate of return.  Propose a minimum rate of return guarantee you may be able to provide for any of the investment options you offer.

f. Describe your method for recordkeeping and account maintenance to ensure the following:









(1)

separate accounting for each account owner and beneficiary

(2)

contributions do not exceed the maximum allowed under PA 161 and IRC Sec. 


529 (including any MET contracts purchased for an account beneficiary)





(3)


safe and convenient methods to open an account and make deposits, including electronic transfer debits, payroll deduction, checks or cash





(4)


methods of assessing non-qualified withdrawals 





(5)


method of providing Department of Treasury online access to account information [preferably terminal emulation (TN3270) or web-browser based]





(6)


compliance with annual certified public accountant audit and periodic audit   requirements including computer systems




(7)


method of ensuring that qualified withdrawals are made timely either by check directly to a postsecondary educational institution, jointly to a beneficiary and postsecondary educational institution or directly to a beneficiary upon receipt of appropriate documentation of expenses





(8)


method of allowing transfer of accounts to immediate family members of the beneficiary as defined in IRC Sec. 529





(9)


method for providing an appropriate interface to allow Treasury the ability to  validate a claimed income tax deduction. Treasury Information Technology Services Division will work with the contractor to develop the required interface.

g.  
Describe how you plan to collect state matching funds for new accounts that qualify to receive matching funds.

h.  Describe how you intend to address account ownership, account contributors and successors of accounts as it relates to multiple accounts.

i.  
Describe the payment options (such as monthly purchases by coupon book sent to a lockbox, automatic clearinghouse (ACH), payroll deduction, Web-based, etc.) that would be available for program participants to make initial and subsequent contributions. 

j.  Describe in detail your payment posting process for participant accounts. Indicate when earnings will begin to accumulate.

k.  
Describe the procedures you will follow to prevent excess contributions to beneficiary accounts allowed by MESP in compliance with PA 161 and IRC Sec. 529. 

1)  Describe how and when you will determine if participants have made excess contributions.

2)   Describe how you will notify the participant.

3)   Describe how you propose to coordinate this compliance with the MET program.

l.  
Describe how you will handle inactive accounts, i.e., account opened with $100 but no other contributions made during six months.

m.  
Describe how you will prevent an account owner from opening multiple accounts for the same beneficiary.

n.  Describe how you will maintain account data to ensure that the current accumulated contributions and accumulated earnings for each participant are available on a daily basis.  Describe how accumulated earnings will be determined.

4.
Customer Service

a. Provide a concise statement on what you consider to be effective customer service to include how you would implement, track, and measure effectiveness.

b. Describe your ability and capacity to provide a toll free phone number and customer service representatives available to participants during normal business and off peak hours.

c. Describe your method and frequency of communicating to the Contract Administrator customer concerns and comments.

d. It is preferred for the Contractor to have or maintain a Michigan based office or site for the receipt of contributions, written communication and provision of on-site customer service.  Describe your effort to accommodate this.

e. Describe your efforts to ensure confidentiality of participant records.  Address internet web controls and efforts to protect participants from any mass marketing.

f. Provide examples of clear and concise customer account statements, which include any account fee disclosures.

g. Describe your proposed participant enrollment process to include web-based options.

h. Describe your process for the distribution and monitoring of qualified withdrawals in accordance with PA 161 and IRC Sec. 529.

i. Describe your process for the collection of the 10% penalty resulting from unqualified withdrawals and the transfer of collected amounts to the State.

5.
Marketing

a. Describe your proposed marketing plan for the MESP with program effective date reflecting your proposed start date (see section II.B.2) with approved materials ready for distribution to the public no later than December 15, 2000. Identify resources applied to each component of the plan, evaluation of effort over the term of contract, the earliest date you could provide marketing materials and explain any assumptions. Marketing materials should be broad enough to encompass other postsecondary education finance options offered by the State. Current programs include MET, Merit Award, Michigan Higher Education Assistance Authority, and Michigan Higher Education Student Loan Authority (Appendices E, F, and G). Marketing materials at a minimum should include but not be limited to the following:

(1)  MESP logo

(2)  Program brochures

(3)  Print advertising and press releases

(4)  Radio and TV spots 

(5)  MESP program agreement for potential participants which must include but not be  limited to:


(a)
name, address and social security number or employer identification number of the account owner

(b) a designated beneficiary

(c) name, address and social security number of the designated beneficiary

(d) any other information that the State Treasurer or Contractor considers necessary.

b.
 Web site development, maintenance and administration should include but not be limited to:

(1) specific MESP information

(2) new account processing or ability to request program agreement and materials

(3) customer service information to include business hours (time zone), toll free phone number, regional office and representative

(4) historical and current company profile, i.e., years in business, assets under management and if appropriate biography of MESP fund manager

(5) secured access by client, Treasurer and Contract Administrator to specific file or reporting data

(6) ability to capture number of hits to MESP portion of web site

(7) direct link to Treasury related web sites

(8) compliance with industry standards for web site requirements.

c. Describe your proposed direct mail campaign and provide examples if available. 
d. Provide examples of print, television, internet and radio advertisements you have created or contracted for existing products or services.

e. Provide examples of clear, concise and fully disclosed application materials for clients or participants.

6. Systems Capabilities

a. At this time the State feels that all data interfaces have been identified in this RFP. If additional interfaces are required in the future, then describe your method for providing for data interfacing. Assume the interface contains data that exists on your system pertaining to MESP.

b. Describe your methods for data recovery of the MESP. Included In your response must be two scenarios, system recovery and disaster recovery.

c. Describe your hardware configuration for the MESP.

d. Describe your software configuration for the MESP.

e. Describe your security configuration for the MESP.

f. Describe your data security procedures.

II-D
PROJECT CONTROL AND REPORTS

l.
Project Control
a. The Contractor will carry out this project under the direction and control of the Michigan Department of Treasury, State Treasurer.



b.
  Although there will be continuous liaison with the Contractor team, the client agency's project director will meet as necessary, with the Contractor's project manager for the purpose of reviewing progress and providing necessary guidance to the Contractor in solving problems which arise.



c.   The Contractor will submit brief written monthly summaries of progress which outline the work accomplished during the reporting period; work to be accomplished during the subsequent reporting period; problems, real or anticipated, which should be brought to the attention of the client agency's project director; and notification of any significant deviation from previously agreed‑upon work plans.

d. 
Within five (5) working days of the award of the Contract, the Contractor will submit to the Michigan Department of Treasury project director for final approval a work plan.  This final implementation plan must be in agreement with section IV‑C subsection 2 as proposed by the bidder and accepted by the State for Contract, and must include the following:





(1) 
   The Contractor's project organizational structure.





(2)
The Contractor's staffing table with names and title of personnel assigned to the project.  This must be in agreement with staffing of accepted proposal.  Necessary substitutions due to change of employment status and other unforeseen circumstances may only be made with prior approval of the State.





(3)
The project breakdown showing sub‑projects, activities and tasks, and resources required and allocated to each.





(4)
The time‑phased plan in the form of a graphic display, showing each event, task, and decision point in your work plan.


2.
Reports

The Contractor will be required to provide at a minimum the following reports:


a.    Develop a method for reporting requirements of PA 161 and IRC Sec. 529 to include:

(1)  Quarterly and annual statements to account owners

(2)  1099-G information to the Internal Revenue Service and account owners.

 b. Quarterly reports to the State Treasurer and the MET Board of the investment performance.  The report should include but not be limited to:

(1) Names and identification numbers of account owners, designated beneficiaries         and distributees of accounts

(2) The total amount contributed to all accounts during the year

(3)   All distributions from all accounts and whether or not each distribution was a   qualified withdrawal

(4)    Account management fee adjustment

(5)  Presentation of performance results calculated according to criteria set by Association for Investment Management and Research “AIMR” with comparison to appropriate benchmarks, and rankings by rating agencies (such as MorningStar or Value Line)

(6)    Any other information that the State Treasurer may require regarding the taxation of amounts contributed to or withdrawn from accounts.

c.
 Quarterly detailed report of expenditures.

d.  Monthly call center reports to include the number of calls, the average length of time  customers are on hold, number of complaints, timely resolution, and number of dropped calls.

e. Monthly marketing reports.

f. Provide an appropriate interface to allow Treasury the ability to validate a claimed income tax deduction and exemption. Treasury Information Technology Services Division will work with the Contractor to develop the required interface.

g. Provide samples of your system reporting capabilities.

h. The Contractor will be required to provide audited financial statements on an annual basis in accordance with the requirements of the Michigan Department of Auditor General for inclusion in the State of Michigan Comprehensive Annual Financial Report (SOMCAFR).

i. Reports as required by the Contract Administrator as agreed or approved by the Contract Administrator.

II-E
PRICE PROPOSAL 


All prices/rates quoted in bidder's response to this RFP will be firm for the duration of the Contract.  No price changes will be permitted.

II-F
CONTRACT PAYMENT  

The specific payment schedule for this Contract will be mutually agreed upon by the State and the Contractor(s).  See the Attached Appendix I – Contractor’s Price Proposal - method for reimbursing fees.
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STATE OF MICHIGAN

90TH LEGISLATURE

REGULAR SESSION OF 2000

Introduced by Senators Rogers, Shugars, Hammerstrom, Jaye, Goschka, Hoffman, Johnson, Gougeon,

Sikkema, Bennett, Steil, Stille, Van Regenmorter, Bullard, Dunaskiss, Emmons, McCotter, North, McManus,

Koivisto, Leland, Byrum, A. Smith, Peters, Vaughn, DeBeaussaert, Young, Hart, Murphy and Miller

ENROLLED SENATE BILL No. 599

AN ACT to create the Michigan education savings program; to provide for education savings accounts; to

prescribe the powers and duties of certain state agencies, boards, and departments; to allow certain tax credits

or deductions; and to provide for penalties and remedies. 

                       The People of the State of Michigan enact: 

Sec. 1. This act shall be known and may be cited as the "Michigan education savings program act". 

Sec. 2. As used in this act: 

(a) "Account" or "education savings account" means an account established under this act. 

(b) "Account owner" means the individual who enters into a Michigan education savings program agreement

and establishes an education savings account. The account owner may also be the designated beneficiary of

the account. 

(c) "Board" means the board of directors of the Michigan education trust described in section 10 of the

Michigan education trust act, 1986 PA 316, MCL 390.1430. 

(d) "Department" means the department of treasury. 

(e) "Designated beneficiary" means the individual designated as the individual whose higher education

expenses are expected to be paid from the account. 

(f) "Eligible educational institution" means that term as defined in section 529 of the internal revenue code or a

college, university, community college, or junior college described in section 4, 5, or 6 of article VIII of the state

constitution of 1963 or established under section 7 of article VIII of the state constitution of 1963. 

(g) "Internal revenue code" means the United States internal revenue code of 1986 in effect on January 1, 1999

or at the option of the taxpayer, in effect for the current year. 

(h) "Management contract" means the contract executed between the treasurer and the program manager. 

(i) "Member of the family" means a family member as defined in section 529 of the internal revenue code. 

(j) "Michigan education savings program agreement" means the agreement between the program manager and

an account owner that establishes an education savings account. 

(k) "Program" means the Michigan education savings program established pursuant to this act. 

(l) "Program manager" means the entity selected by the treasurer to act as the manager of the program. 

(m) "Qualified higher education expenses" means qualified higher education expenses as defined in section

529 of the internal revenue code of 1986. 

(n) "Qualified withdrawal" means a distribution that is not subject to penalty or taxation under this act or the

income tax act of 1967, 1967 PA 281, MCL 206.1 to 206.532, and that meets any of the following: 

(i) A withdrawal from an account to pay the qualified higher education expenses incurred after the account is

established of the designated beneficiary. 

(ii) A withdrawal made as the result of the death or disability of the designated beneficiary of an account. 

(iii) A withdrawal made because a beneficiary received a scholarship that paid for all or part of the qualified

higher education expenses of the beneficiary to the extent the amount of the withdrawal does not exceed the

amount of the scholarship. 

(iv) A transfer of funds due to the termination of the management contract as provided in section 5. 

(v) A transfer of funds due to a change of beneficiary as provided in section 8. 

(o) "Treasurer" means the state treasurer. 

Sec. 3. (1) The Michigan education savings program is established in the department of treasury. 

(2) The treasurer shall solicit proposals from entities to be the program manager to provide the services

described in subsection (5). 

(3) The purposes, powers, and duties of the Michigan education savings program are vested in and shall be

exercised by the treasurer or the designee of the treasurer. 

(4) The state treasurer shall administer the Michigan education savings program and shall be the trustee for

the funds of the Michigan education savings program. 

(5) The treasurer may employ or contract with personnel and contract for services necessary for the

administration of the program and the investment of the assets of the program including, but not limited to,

managerial, professional, legal, clerical, technical, and administrative personnel or services. 

(6) When selecting a program manager, the treasurer shall give preference to proposals from single entities

that propose to provide all of the functions described in subsection (5) and that demonstrate the most

advantageous combination, to both potential participants and this state, of the following factors and the

management contract shall address these factors: 

(a) Financial stability. 

(b) The safety of the investment instruments being offered. 

(c) The ability of the investment instruments to track the increasing costs of higher education. 

(d) The ability of the entity to satisfy the record-keeping and reporting requirements of this act. 

(e) The entity's plan for marketing the program and the investment it is willing to make to promote the program.

(f) The fees, if any, proposed to be charged to persons for opening or maintaining an account. 

(g) The minimum initial deposit and minimum contributions that the entity will require which, for the first year

of the program, shall not be greater than $25.00 for a cash contribution or $15.00 per pay period for payroll

deduction plans. 

(h) The ability of the entity to accept electronic withdrawals, including payroll deduction plans. 

(7) The treasurer shall enter into a contract with the program manager which shall address the respective

authority and responsibility of the treasurer and the program manager to do all of the following: 

(a) Develop and implement the program. 

(b) Invest the money received from account owners in 1 or more investment instruments. 

(c) Engage the services of consultants on a contractual basis to provide professional and technical assistance

and advice. 

(d) Determine the use of financial organizations as account depositories and financial managers. 

(e) Charge, impose, and collect annual administrative fees and service in connection with any agreements,

contracts, and transactions relating to individual accounts which shall not exceed 1.5% of the average daily

net assets of the account. 

(f) Develop marketing plans and promotional material. 

(g) Establish the methods by which funds are allocated to pay for administrative costs. 

(h) Provide criteria for terminating and not renewing the management contract. 

(i) Address the ability of the program manager to take any action required to keep the program in compliance

with requirements of this act and its management contract and to manage the program to qualify as a qualified

state tuition program under section 529 of the internal revenue code of 1986. 

(j) Keep adequate records of each account and provide the treasurer with information that the treasurer

requires related to those records. 

(k) Compile the information contained in statements required to be prepared under this act and provide that

compilation to the treasurer in a timely manner. 

(l) Hold all accounts for the benefit of the account owner. 

(m) Provide for audits at least annually by a firm of certified public accountants. 

(n) Provide the treasurer with copies of all regulatory filings and reports related to the program made during

the term of the management contract or while the program manager is holding any accounts, other than

confidential filings or reports except to the extent those filings or reports are related to or are a part of the

program. It is the responsibility of the program manager to make available for review by the treasurer the

results of any periodic examination of the program manager by any state or federal banking, insurance, or

securities commission, except to the extent that the report or reports are not required to be disclosed under

state or federal law. 

(o) Ensure that any description of the program, whether in writing or through the use of any media, is

consistent with the marketing plan developed by the program manager. 

(p) Take any other necessary and proper activities to carry out the purposes of this act. 

Sec. 4. The treasurer shall be responsible for the ongoing supervision of the management contract in

consultation with the board. 

Sec. 5. (1) The management contract shall be for a term of years specified in the management contract. 

(2) The treasurer may terminate the management contract based on the criteria specified in the management

contract. 

Sec. 6. The treasurer may enter into contracts that it considers necessary and proper for the implementation of

this program. 

Sec. 7. (1) Beginning October 1, 2000, education savings accounts may be established under this act. 

(2) Any individual may open 1 or more education savings accounts to save money to pay the qualified higher

education expenses of 1 or more designated beneficiaries. 

(3) To open an education savings account, the individual shall enter into a Michigan education savings

program agreement with the program manager. The Michigan education savings program agreement shall be in

the form prescribed by the program manager and approved by the treasurer and contain all of the following: 

(a) The name, address, and social security number or employer identification number of the account owner. 

(b) A designated beneficiary. 

(c) The name, address, and social security number of the designated beneficiary. 

(d) Any other information that the treasurer or program manager considers necessary. 

(4) Any individual may make contributions to an account. 

(5) Contributions to accounts shall only be made in cash, by check, by money order, by credit card, or by any

similar method but shall not be property. 

(6) An account owner may withdraw all or part of the balance from an account on 60 days' notice, or a shorter

period as authorized in the Michigan education savings program agreement. 

(7) Distributions from an account shall be used to pay for qualified higher education expenses incurred after

the account is established and only in any of the following circumstances: 

(a) The distribution is made directly to an eligible education institution. 

(b) The distribution is made in the form of a check payable to both the designated beneficiary and the eligible

educational institution. 

(c) The distribution is made after the designated beneficiary submits documentation to show that the

distribution is a reimbursement for qualified higher education expenses that the designated beneficiary has

already paid and the program has a process for reviewing the validity of the documentation prior to the

distribution. 

(d) All of the following apply: 

(i) The designated beneficiary certifies prior to the distribution that the distribution will be expended for his or

her qualified higher education expenses within a reasonable time after the distribution is made. 

(ii) The program requires the designated beneficiary to provide documentation of payment of qualified higher

education expenses within 30 days after making the distribution and has a process for reviewing the

documentation. 

(iii) The program retains an account balance that is large enough to collect any penalty owed on the

distribution if valid documentation is not produced. 

(8) If a distribution that is not a qualified withdrawal is made, the program manager shall withhold an amount

equal to 10% of the distribution amount as a penalty and pay that amount to the department for deposit into

the general fund. The penalty under this subsection may be increased or decreased if the treasurer and the

program manager determine that it is necessary to increase or decrease the penalty to constitute a greater than

de minimis penalty for purposes of qualifying under section 529 of the internal revenue code. 

(9) The program shall provide separate accounting for each designated beneficiary. 

Sec. 8. (1) An account owner may designate another individual as a successor owner of the account in the

event of the death of the account owner. 

(2) An account owner may change the designated beneficiary of an account to a member of the family of the

previously designated beneficiary as provided in the management contract or as otherwise provided in this

act. 

(3) An account owner may transfer all or a portion of an account to another education savings account. The

designated beneficiary of the account to which the transfer is made must be a member of the family. 

(4) Changes in designated beneficiaries and transfers under this section are not permitted to the extent that the

change or transfer would constitute excess contributions or unauthorized investment choices. 

Sec. 9. (1) No account owner or designated beneficiary of any account shall direct the investment of any

contributions to an account or the earnings on an account. 

(2) An individual who establishes an account may select among different investment strategies designed

exclusively by the program manager, only at the time the initial contribution is made that establishes the

account. The program may allow board members or employees of the program, or the board members or

employees of a contractor hired by the program to perform administrative services, to make contributions to an

account. 

(3) Neither an account owner nor a designated beneficiary may use an interest in an account as security for a

loan. Any pledge of an interest in an account has no force or effect. 

Sec. 10. (1) The total contributions to all of the accounts that name any 1 individual as the designated

beneficiary shall not exceed a maximum of $125,000.00. 

(2) Any amount in excess of the amount in subsection (1) with respect to a designated beneficiary shall be

promptly withdrawn and is not a qualified withdrawal or shall be transferred to another account. 

Sec. 11. (1) The program manager shall report distributions from an account to any individual or for the benefit

of any individual during a tax year to the internal revenue service and the account owner or, to the extent

required by federal law or regulation, to the distributee. 

(2) The program manager shall provide statements that identify the individual contributions made during the

tax year, the total contributions made to the account for the tax year, the value of the account at the end of the

tax year, distributions made during the tax year, and any other information that the treasurer requires to each

account owner on or before the January 31 following the end of each calendar year. 

Sec. 12. The program manager shall disclose the following information in writing to each account owner of an

education savings account and any other person who requests information about an education savings

account: 

(a) The terms and conditions for establishing an education savings account. 

(b) Restrictions on the substitutions of designated beneficiaries and transfer of account funds. 

(c) The person or entity entitled to terminate a Michigan education savings program agreement. 

(d) The period of time during which a designated beneficiary may receive benefits under the Michigan

education savings program agreement. 

(e) The terms and conditions under which money may be wholly or partially withdrawn from an account or the

program, including, but not limited to, any reasonable charges and fees and penalties that may be imposed for

withdrawal. 

(f) The potential tax consequences associated with contributions to and distributions and withdrawals from

accounts. 

(g) Investment history and potential growth of account funds and a projection of the impact of the growth of

the account funds on the maximum amount allowable in an account. 

(h) All other rights and obligations under Michigan education savings program agreements and any other

terms, conditions, and provisions of a contract or an agreement entered into under this act. 

Sec. 13. This act and any agreement under this act shall not be construed or interpreted to do any of the

following: 

(a) Give any designated beneficiary any rights or legal interest with respect to an account unless the

designated beneficiary is the account owner. 

(b) Guarantee that a designated beneficiary will be admitted to an eligible educational institution or, upon

admission to an eligible educational institution, will be permitted to continue to attend or will receive a degree

from the eligible educational institution. 

(c) Give residency status to an individual merely because the individual is a designated beneficiary. 

(d) Guarantee that amounts contributed to an account will be sufficient to cover the qualified higher education

expenses of a designated beneficiary. 

Sec. 14. (1) This act does not create and shall not be construed to create any obligation upon this state or any

agency or instrumentality of this state to guarantee for the benefit of an account owner or designated

beneficiary any of the following: 

(a) The rate of interest or other return on an account. 

(b) The payment of interest or other return on an account. 

(2) The contracts, applications, deposit slips, and other similar documents used in connection with a

contribution to an account shall clearly indicate that the account is not insured by this state and that the

money deposited into and investment return earned on an account are not guaranteed by this state. 

Sec. 15. The program manager shall file an annual report with the treasurer and the board that includes all of

the following: 

(a) The names and identification numbers of account owners, designated beneficiaries, and distributees of

family tuition accounts. The information reported pursuant to this subdivision is not subject to the freedom of

information act, 1976 PA 442, MCL 15.231 to 15.246. 

(b) The total amount contributed to all accounts during the year. 

(c) All distributions from all accounts and whether or not each distribution was a qualified withdrawal. 

(d) Any information that the program manager or treasurer may require regarding the taxation of amounts

contributed to or withdrawn from accounts. 

Sec. 16. (1) Contributions to and interest earned on an education savings account are exempt from taxation as

provided in sections 30 and 30f of the income tax act of 1967, 1967 PA 281, MCL 206.30 and 206.30f. 

(2) Withdrawals made from education savings accounts are taxable as provided in section 30 of the income tax

act of 1967, 1967 PA 281, MCL 206.30. 

Enacting section 1. This act does not take effect unless all of the following bills of the 90th Legislature are

enacted into law: 

(a) House Bill No. 5653. 

(b) House Bill No. 5654. 

This act is ordered to take immediate effect. 

                                                          Secretary of the Senate. 

                                                Clerk of the House of Representatives. 

                                                                   Approved 

                                                                   Governor. 

Appendix B

US Code as of: 01/05/99

Sec. 529. Qualified State tuition programs 

     (a) General rule 

     A qualified State tuition program shall be exempt from taxation under this subtitle.

     Notwithstanding the preceding sentence, such program shall be subject to the taxes

     imposed by section 511 (relating to imposition of tax on unrelated business income of

     charitable organizations). 

     (b) Qualified State tuition program 

     For purposes of this section - 

          (1) In general 

          The term ''qualified State tuition program'' means a program 

          established and maintained by a State or agency or 

          instrumentality thereof - 

               (A) under which a person - 

                    (i) may purchase tuition credits or certificates on behalf 

                    of a designated beneficiary which entitle the beneficiary to 

                    the waiver or payment of qualified higher education expenses 

                    of the beneficiary, or 

                    (ii) may make contributions to an account which is 

                    established for the purpose of meeting the qualified higher 

                    education expenses of the designated beneficiary of the 

                    account, and 

                    (B) which meets the other requirements of this subsection. 

          (2) Cash contributions 

          A program shall not be treated as a qualified State tuition 

          program unless it provides that purchases or contributions may 

          only be made in cash. 

          (3) Refunds 

          A program shall not be treated as a qualified State tuition 

          program unless it imposes a more than de minimis penalty on any 

          refund of earnings from the account which are not - 

               (A) used for qualified higher education expenses of the 

               designated beneficiary, 

               (B) made on account of the death or disability of the 

               designated beneficiary, or 

               (C) made on account of a scholarship (or allowance or payment 

               described in section 135(d)(1)(B) or (C)) received by the 

               designated beneficiary to the extent the amount of the refund 

               does not exceed the amount of the scholarship, allowance, or 

               payment. 

          (4) Separate accounting 

          A program shall not be treated as a qualified State tuition 

          program unless it provides separate accounting for each 

          designated beneficiary. 

          (5) No investment direction 

          A program shall not be treated as a qualified State tuition 

          program unless it provides that any contributor to, or designated 

          beneficiary under, such program may not directly or indirectly 

          direct the investment of any contributions to the program (or any 

          earnings thereon). 

          (6) No pledging of interest as security 

          A program shall not be treated as a qualified State tuition 

          program if it allows any interest in the program or any portion 

          thereof to be used as security for a loan. 

          (7) Prohibition on excess contributions 

          A program shall not be treated as a qualified State tuition 

          program unless it provides adequate safeguards to prevent 

          contributions on behalf of a designated beneficiary in excess of 

          those necessary to provide for the qualified higher education 

          expenses of the beneficiary. 

     (c) Tax treatment of designated beneficiaries and contributors 

          (1) In general 

          Except as otherwise provided in this subsection, no amount 

          shall be includible in gross income of - 

               (A) a designated beneficiary under a qualified State tuition 

               program, or 

               (B) a contributor to such program on behalf of a designated 

               beneficiary, 

               with respect to any distribution or earnings under such program. 

          (2) Gift tax treatment of contributions 

          For purposes of chapters 12 and 13 - 

               (A) In general 

               Any contribution to a qualified tuition program on behalf of 

               any designated beneficiary - 

                    (i) shall be treated as a completed gift to such 

                    beneficiary which is not a future interest in property, and 

                    (ii) shall not be treated as a qualified transfer under 

                    section 2503(e). 

               (B) Treatment of excess contributions 

               If the aggregate amount of contributions described in 

               subparagraph (A) during the calendar year by a donor exceeds 

               the limitation for such year under section 2503(b), such 

               aggregate amount shall, at the election of the donor, be taken 

               into account for purposes of such section ratably over the 

               5-year period beginning with such calendar year. 

          (3) Distributions 

               (A) In general 

               Any distribution under a qualified State tuition program 

               shall be includible in the gross income of the distributee in 

               the manner as provided under section 72 to the extent not 

               excluded from gross income under any other provision of this 

               chapter. 

               (B) In-kind distributions 

               Any benefit furnished to a designated beneficiary under a 

               qualified State tuition program shall be treated as a 

               distribution to the beneficiary. 

               (C) Change in beneficiaries 

                    (i) Rollovers 

                    Subparagraph (A) shall not apply to that portion of any 

                    distribution which, within 60 days of such distribution, is 

                    transferred to the credit of another designated beneficiary 

                    under a qualified State tuition program who is a member of 

                    the family of the designated beneficiary with respect to 

                    which the distribution was made. 

                    (ii) Change in designated beneficiaries 

                    Any change in the designated beneficiary of an interest in 

                    a qualified State tuition program shall not be treated as a 

                    distribution for purposes of subparagraph (A) if the new 

                    beneficiary is a member of the family of the old beneficiary. 

               (D) Operating rules 

               For purposes of applying section 72 - 

                    (i) to the extent provided by the Secretary, all qualified 

                    State tuition programs of which an individual is a designated 

                    beneficiary shall be treated as one program, 

                    (ii) all distributions during a taxable year shall be 

                    treated as one distribution, and 

                    (iii) the value of the contract, income on the contract, 

                    and investment in the contract shall be computed as of the 

                    close of the calendar year in which the taxable year begins. 

          (4) Estate tax treatment 

               (A) In general 

               No amount shall be includible in the gross estate of any 

               individual for purposes of chapter 11 by reason of an interest 

               in a qualified tuition program. 

               (B) Amounts includible in estate of designated beneficiary in 

               certain cases 

               Subparagraph (A) shall not apply to amounts distributed on 

               account of the death of a beneficiary. 

               (C) Amounts includible in estate of donor making excess 

               contributions 

               In the case of a donor who makes the election described in 

               paragraph (2)(B) and who dies before the close of the 5-year 

               period referred to in such paragraph, notwithstanding 

               subparagraph (A), the gross estate of the donor shall include 

               the portion of such contributions properly allocable to periods 

               after the date of death of the donor. 

          (5) Other gift tax rules 

          For purposes of chapters 12 and 13 - 

               (A) Treatment of distributions 

               Except as provided in subparagraph (B), in no event shall a 

               distribution from a qualified tuition program be treated as a 

               taxable gift. 

               (B) Treatment of designation of new beneficiary 

               The taxes imposed by chapters 12 and 13 shall apply to a 

               transfer by reason of a change in the designated beneficiary 

               under the program (or a rollover to the account of a new 

               beneficiary) only if the new beneficiary is a generation below 

               the generation of the old beneficiary (determined in accordance 

               with section 2651). 

     (d) Reports 

     Each officer or employee having control of the qualified State tuition program or their

     designee shall make such reports regarding such program to the Secretary and to

     designated beneficiaries with respect to contributions, distributions, and such other matters

     as the Secretary may require. The reports required by this subsection shall be filed at such

     time and in such manner and furnished to such individuals at such time and in such manner

     as may be required by the Secretary. 

     (e) Other definitions and special rules 

     For purposes of this section - 

          (1) Designated beneficiary 

          The term ''designated beneficiary'' means - 

               (A) the individual designated at the commencement of 

               participation in the qualified State tuition program as the 

               beneficiary of amounts paid (or to be paid) to the program, 

               (B) in the case of a change in beneficiaries described in 

               subsection (c)(3)(C), the individual who is the new 

               beneficiary, and 

               (C) in the case of an interest in a qualified State tuition 

               program purchased by a State or local government (or agency or 

               instrumentality thereof) or an organization described in 

               section 501(c)(3) and exempt from taxation under section 501(a) 

               as part of a scholarship program operated by such government or 

               organization, the individual receiving such interest as a 

               scholarship. 

          (2) Member of family 

          The term ''member of the family'' means, with respect to any 

          designated beneficiary - 

               (A) the spouse of such beneficiary; 

               (B) an individual who bears a relationship to such 

               beneficiary which is described in paragraphs (1) through (8) of 

               section 152(a); and 

               (C) the spouse of any individual described in subparagraph 

               (B). 

          (3) Qualified higher education expenses 

               (A) In general 

               The term ''qualified higher education expenses'' means 

               tuition, fees, books, supplies, and equipment required for the 

               enrollment or attendance of a designated beneficiary at an 

               eligible educational institution. 

               (B) Room and board included for students under guaranteed plans 

               who are at least half-time 

                    (i) In general 

                    In the case of an individual who is an eligible student (as 

                    defined in section 25A(b)(3)) for any academic period, such 

                    term shall also include reasonable costs for such period (as 

                    determined under the qualified State tuition program) 

                    incurred by the designated beneficiary for room and board 

                    while attending such institution. For purposes of subsection 

                    (b)(7), a designated beneficiary shall be treated as meeting 

                    the requirements of this clause. 

                    (ii) Limitation 

                    The amount treated as qualified higher education expenses 

                    by reason of the preceding sentence shall not exceed the 

                    minimum amount (applicable to the student) included for room 

                    and board for such period in the cost of attendance (as 

                    defined in section 472 of the Higher Education Act of 1965, 

                    20 U.S.C. 1087ll, as in effect on the date of the enactment 

                    of this paragraph) for the eligible educational institution 

                    for such period. 

          (4) Application of section 514 

          An interest in a qualified State tuition program shall not be 

          treated as debt for purposes of section 514. 

          (5) Eligible educational institution 

          The term ''eligible educational institution'' means an 

          institution - 

               (A) which is described in section 481 of the Higher Education 

               Act of 1965 (20 U.S.C. 1088), as in effect on the date of the 

               enactment of this paragraph, and 

               (B) which is eligible to participate in a program under title 

               IV of such Act. 
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APPENDIX G

Questions and Answers for RFP #071I0000592

1) Is the MESP available to residents and non‑residents?

Answer: Yes.

2) Where is the funding for the State match coming from(up to the $200)?

Answer: The State Legislature appropriated $10 million for the fiscal year 2001 budget. 

3)  How does the program expect the $80,000 income requirement to be substantiated?

Answer:  The Contractor may gather income data from account owners on the participant agreement form.  On a regular basis, the contractor is responsible for creation and transmission of a data to Treasury’s designated location.  Treasury computer programs will perform necessary comparisons.

4) If the contract is cancelled with a vendor, will the vendor be allowed to keep the assets that are currently under management or will those have to be transferred?

Answer: In the event the contract is cancelled or expires, the Contractor shall return all materials, property and work product to the State unless otherwise directed by the Contract Administrator pursuant to Section I-V of the RFP.

5) How does the State anticipate coordinating the $125,000 maximum between the prepaid program and the savings program and if an excess occurs, which program will the excess be taken from?  

Answer:  The Contractor will ensure compliance with IRC Sec. 529 for the MESP.   The contractor will not be required to coordinate contributions between the prepaid program (MET) and the savings program.

6) Regarding the integration of MET, does the State foresee integrated marketing materials as well as administrative materials?

Answer:  Marketing materials should be broad enough to encompass other postsecondary education finance options offered by the State.  Integrated marketing of other programs may be considered at a later date.

7) Having allocated ten million dollars for the $80,000 and under, have you done a proforma, or is that just an educated guess of what it will be?

Answer:  The State appropriated a set amount of funds.

8) Will the $10 million be available for deposit into the Contractor’s account?

Answer:  Matching funds will be transferred monthly or quarterly.  The Contractor will be required to identify or submit verification to the Department of Treasury of eligible participants. 

9) Is it an absolute requirement or is it desirable to be able to accept cash payments or credit card payments?  And if you are not able to do that, does that exclude you from being awarded?

Answer:  It is not an absolute requirement that the Contractor be able to accept cash or credit card payments. The inability to accept credit cards or other methods of payment will impact the scoring of the bid. The bidder should be specific with the payment options available. If the bidder doesn’t list the payment method as an option, the State concludes it is not available. 

10)  To what extent will the Contractor be responsible for providing legal resources?

Answer: The Contractor is responsible for providing any legal resources necessary to accomplish program implementation and ongoing administration to include but not limited to indemnification in Section I-J and tasks identified in Section II-C 2 of the RFP. The Contractor may be called upon to defend and indemnify MESP and the Department of Treasury  in lawsuits triggered by something the Contractor did or failed to do.  The Office of Attorney General will represent the Department of Treasury, the State Treasurer and the MET Board in their MESP activities.  For example, the Contractor may hire legal counsel for guidance and interpretation of IRC Sec. 529.

11) With respect to the qualification of programs in accordance with PA 161, 529, would the program manager promulgate rules prior to launch?

Answer:  PA 161 does not authorize rulemaking authority. 

12) Under section II-C.3(c)(5), when the State is asking for historical data of similar funds, would the State provide any guidance on what you mean by similar funds?  Is that similar funds within the proprietary line‑up or other funds in the industry?

Answer: The State envisions the bidder to propose a certain family of funds and the bidder would report the historical performance numbers for those funds.  So if the bidder had a growth fund, the bidder would report those numbers.  If the bidder had a value fund, the bidder would report those numbers. Those numbers would be used by the State to evaluate the bidder’s investment performance.

13) So the historical performance within your own proprietary funds?

Answer: Yes. The State would prefer performance numbers for specific funds the bidder is proposing or similar funds managed by the bidder. All calculations must be in accordance with AIMR requirements. 

14) When the State is looking at historical returns going back to '85, if the bidder is proposing investment options that don't have a history going back that far, would the State like the bidder to provide hypotheticals based on benchmark? 

Answer: Let's say the bidder was going to propose a value fund that they have had for a number of years. The performance numbers for that value fund would be reported. If the bidder doesn’t have a comparable fund, then the bidder wouldn’t have anything to report. 

15) Even if it is not the same investment that the bidder is proposing for the program, provide the historical returns for similar funds? 
Answer: Yes.  The closer to the match, the more the State will look at it. If it is unrelated, it is not going to mean a whole lot.

16)  In Section II-D of page 19, under 6(b), the State's ongoing administrative cost is included there.  What would be included in the administrative costs and what would the total cost be?

Answer:   MESP will be a turnkey operation.  No funds have been allocated to cover start-up costs or administrative costs incurred by the State.  The intent is that this program will be managed to include all expenses incurred by the Contractor and any administrative cost incurred by the state would be minimal, not to exceed $50,000 annually.

17) On page 19, it is indicated that all administrative costs and start‑up costs for the program must be paid from earnings from the program. What we want to clarify is what is contributed to the program, and then on top of that, earnings.  Typically, what you see the programs do is that fees are applied to not earnings, but any assets that are in management, not just what becomes earnings after contributions are made. Is that what the program anticipates, just that fees can only be applied to earnings outside of what is contributed?

Answer:  Fees should be based on the total assets under management. 

18) Under Marketing, how does the State anticipate going through the approval process for marketing materials?

Answer: Section II-B indicates that all marketing materials must be approved by the State Treasurer or the Contract Administrator.  The Contractor will be responsible for creating marketing materials.  The State Treasurer or Contract Administrator will be responsible for approving all materials within ten business days.

19) It says that the Website will comply with industry standards.  What are the industry standards?

Answer: As the industry changes, the State expects the standards to improve. The web 

site must be up 99% of the time. The web site will operate 24 hours a day and 7 days a 

week. The contractor must notify the contract administrator 7 days in advance of any 

scheduled downtime. All interruptions in service over 30 minutes must be reported to 

the contract administrator with the following:

1. length of interruption

2. reason for interruption

3. resolution.

20) Are the website standards mostly focused on security of the Website or marketing?

Answer: The standards are mostly focused on security, response time, and ease of use.  It is to the contractor’s benefit to provide a customer‑friendly environment to influence the contributions, which would influence the rate of return that the Contractor receives.  The State expects that it will be in the best interest of the contractor to develop the best Website and the best program.

21) Is there a prohibition on cross‑marketing of other products and services by the vendor of other products and services of the financial institution?

Answer:  See Section I-Q of the RFP.  The Contractor may not use participant information to market other products or services. 

22) Under the different various parts, there are differences in how much the program is marketed and the State's program or name and the vendor's program or name. How does Michigan foresee their program being marketed in state and out of state, and how much of it would encompass the  vendors?

Answer:  The marketing plan should be developed to allocate 95 percent of the marketing campaign in the State of Michigan, and 5 percent out-of-state.  The State program and the Contractor’s name should be prominently displayed on all marketing materials.

23) In looking at developing a marketing plan, there is not any reference to any type of quantitative data to help the bidder out, what the State’s target market was for this program, potential size or anything like that.  Is that type of information available?

Answer: Quantitative data is not available.  The Contractor is responsible for gathering all data required for development of the marketing plan including identification of the target market.

24) Has the State had a chance to gather any statistics from similar programs that other states have done. Like a scope of a program after the first year assets under management, any type of information that any of the other states have shared with the State that would be available to the bidders?

Answer: The College Savings Plans Network (CSPN) gathers data and information for state programs that are similar.  The CSPN web site address is:  www.collegesavings.org

25)  Section III-E 5 of the RFP states that payments must be posted prior to 2001.  Does posted mean on the system or in the mail?

Answer: On the system.

26) The State does not have price listed as part of the evaluation criteria. How does the bidder rank price as far as the criteria for evaluation?

Answer: The State believes in looking at the qualifications of the bidders before price is considered.  If the bidder does not present itself as a good company to manage the program in the first place, the State doesn't care what it costs.  So the bidder has to pass the technical part first before moving on to even have the price considered. Then the second piece is that the State will look at what we think is the most qualified company to perform the contract.  And if your pricing is reasonable, you are going to get the contract.  It is not based on low bid.

27) In reference to the electronic submission of bids, often times there are exhibits.  In fact, the RFP asks for exhibits of the marketing materials.  They don't translate well into electronic format. Is the seven copies of the technical proposal in writing enough for those exhibits, or does the State need additional copies? 

Answer: Yes.

28) Does the State need double copies of exhibits?

Answer: Yes.  The State needs one copy of the electronic submission.  If it is anything that you can't submit electronically, the RFP explains that you must identify what it is, but you should submit it with the same number as your technical proposal in writing, which the State still requires seven.

29) What is the timeline for getting the responses back from these questions to the vendors?
Answer: The State will issue the question & answer addendum Friday, August 25, 2000.

30) There is a portion where it says that an account can be transferred to another savings program.  We are curious, does this mean that it is going to be another program within the state or any outside programs?

Answer: In the future if there is reciprocity between state savings programs, the account would be eligible to be transferred to another state program, not another program within the state.

31) Does Michigan anticipate allowing the direction of initial investments by account owners?

Answer: Yes, the initial investment. 

32) Is the State match available for all residents, or is it just Michigan residents?

Answer: The match is available to all participants who meet the eligibility criteria outlined in the RFP. 

33)   There is a 1.5 percent cap on fees.  Does that include comprehensively all of the fees, including underlying investments?

Answer: The State’s intent is that all fees associated with the program be the responsibility of the Contractor.  The 1.5% cap on fees pertains to all assets under management.

34) Some states charge flat dollar fees, like a $50 annual maintenance fee.  That is difficult to translate into a percentage, because it will vary depending on the value of the account. For example, $50 on a $10,000 account is 50 basis points.  If it was $100 account, it is astronomical. How does the State want the bidders to incorporate those costs into our pricing proposal, especially when you specifically ask for a basis point?

Answer:  All costs or fees should be represented in basis points, not to exceed a total of 150 basis points.

35) Is the State trying to say is that in any given fund, the bidder can't go over 150 basis points. There are going to be some funds, if they are more conservative, that take the fixed income type of approach, and they are not going to be close to that.  You are going to have ‑‑ depending on the type of investment structure, some are going to be higher than others.  Are we trying to say that under 150 is the cap, and when we bid on it, that is the cap per fund, or is it 150 aggregate across the board?  If it is aggregate, they should have funds that are higher  than that.

Answer:  All costs or fees should be represented in basis points, not to exceed a total of 150 basis points across the board for all accounts. 

36) That is difficult to do when some managers use mutual funds, which have different expenses in them; or perhaps, an equity portfolio is going to have a much higher expense load than a fixed income portfolio, so there is going to be a disparity there. What I am hearing is that there would be a 150 basis points cap on any given account.

Answer:  All costs or fees should be represented in basis points, not to exceed a total of 150 basis points across the board for all accounts.

37)  One thing to clear that  up, is that 150 basis point max to any participant in the plan?  That makes it easier to understand, because there is one way to say an aggregate across these products, you don't have more than 150 basis points.  Well, as was indicated, you could have someone who has in a conservative mix a low fee structure, and someone who is in a high equity allocation is going to have something greater than 150, but across the board. It sounds like what the program is saying is that it doesn't matter what product you are in within this program.  The fee is not going to be greater than 150 basis points for this participant who may be in this mix or this participant who may be in an equity mix, no matter what.  There is not going to be a participant who's going to pay more than 150 basis points.

Answer:  All costs or fees should be represented in basis points, not to exceed a total of 150 basis points across the board for all accounts.      

September 14, 2000

Dear Ms. Arnott:


Thank you for offering us the opportunity to present TIAA-CREF Tuition Financing Inc.’s approach to managing the Michigan Education Savings Program (“MESP”).  I am pleased to offer the following responses to your questions from today’s telephone interview.

1)  With respect to your question regarding the management agreement:
The management agreement referenced on page 13 of the Response to the Invitation to Bid would be a contract between the State of Michigan and TIAA-CREF Tuition Financing Inc., which would include the provisions 2000 Michigan P.A. 161, 162, and 163, relevant portions of the Michigan 2000 Appropriations Bill 2000 P.A. No. 276 authorizing the Michigan Education Savings Program matching funds incentive program, Invitation to Bid Number 071I0000592 to obtain quotations to provide services necessary for the development, implementation, and management of the MESP, and the TIAA-CREF Tuition Financing, Inc. Response to the Invitation to Bid, plus such other provisions as are necessary or agreed to by the parties for the implementation of the MESP.

2)  With respect to your question regarding the acceptance of cash investments in the MESP:
While our transfer agent, Boston Financial Data Services (“BFDS”), cannot accept cash investments directly, we are willing to develop an arrangement with a local financial institution to accept such investments, in compliance with the statute.  Alternatively, we would be pleased to utilize for the MESP the same procedures currently used for the MET Program.

3)  With respect to your question regarding the Program Director for the MESP:

We will immediately initiate a search for an individual to fill this important position. While we may have identified an experienced internal candidate, we would welcome the opportunity to consider any candidates that you believe could successfully fill this position.  Upon our selection of an individual to fill the position, we would ask for your confirmation and approval before a final offer is made.

4)  With respect to your question regarding the 10% penalty for nonqualified withdrawals:
Our system can support the application of the 10% penalty against either the full amount of the withdrawal, or just the earnings portion.  We will await the Treasurer’s decision to implement whichever approach is chosen.

5)  With respect to your question regarding the support of the matching program:

We can submit a file of eligible account holders more frequently than the annual submission recommended in our RFP response.

6)  With respect to your question regarding the marketing of other TIAA-CREF products to Michigan account owners:
We will ensure that the MESP’s Participation Agreement will request that account owners make a positive election to receive information on other TIAA-CREF products.  Without such positive election, no cross-marketing of TIAA-CREF products will occur.

