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ELECTIONS:

Contribution of corporate funds on ballot question
MUNICIPALITIES:

Contributions to nonprofit corporation
NONPROFIT CORPORATIONS:

Contributions on ballot question

The Michigan Municipal League, a nonprofit corporation, may, subject to the requirements of 1976 PA 388, expend
funds of the corporation in connection with the passage or defeat of a ballot question.

Honorable Jerome T. Hart

State Senator

The Capitol

Lansing, Michigan

You have requested my opinion on the following question:

"Were state laws compiled with, by the use of tax dollars via dues from various cities by the Michigan Municipal
League promoting their position on Proposal D on the 1980 General Election ballot?'

In the absence of authority, public funds may not be expended to influence the outcome of an election. See Mosier v
Wayne Co Bd of Auditors, 295 Mich 27; 294 NW 85 (1940); OAG, 1965-1966, No 4291, p 1 (January 4, 1965); OAG,

1965-1966, No 4421, p 36 (March 15, 1965); and OAG, 1979-1980, No 5597, p 482 (November 28, 1979).
Your question refers to the use of funds by the Michigan Municipal League to influence the outcome of the election on
the elector-initiated amendment to Const 1963, art 9. It further suggests the source of such funds to be from dues (! paid

the Michigan Municipal League by Michigan cities holding membership in that organization.

To answer your question. consideration first must be given to (1) the authority of Michigan cities to expend funds for
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dues to the Michigan Municipal League, and (2) the power of the Michigan Municipal League to expend its funds to
publicize its views concerning ballot questions. These questions are considered together.

The answer to the first question has been definitively resolved by the Michigan Supreme Court in Hays v City of
Kalamazoo, 316 Mich 443, 458; 25 NW2d 787 (1947), where the Court upheld the expenditure of local public funds for
membership in the Michigan Municipal League, and stated:

". .. [The city of Kalamazoo had the right to join the Michigan Municipal League, to avail itself of the services
rendered thereby, and to expend money out of public funds in payment therefor. The record fully justifies the
conclusion that the welfare of the city was thereby served and, hence, that the purpose was a city public purpose.’

It should be noted that the Michigan Municipal League was granted intervention as a party Defendant in Hays, supra.
The Court traced its history as first a voluntary association and then a nonprofit corporation, its purposes and its
financing by means of assessment of fees on its member cities and villages, based upon population. In describing the
nature of the Michigan Municipal League, and the services provided cities and villages, the Court in Hays, supra, at pp
449-450, found that the services provided involved public purposes for which the public funds might lawfully be
appropriated:

"The improvement ?) of municipal government and administration through co-operative effort; and this purpose
shall be advanced by the maintenance of a central bureau of information and research; by the holding of annual
conventions, schools and short courses; by the publication of an official magazine; by the encouraging of
legislation beneficial to the municipalities of Michigan and the citizens thereof; by the rendering of such special
and general services as may be deemed advisable; and by the fostering of municipal education and a greater civic
consciousness among the citizens of the municipalities of Michigan.'

"The general character of the services rendered by the Michigan Municipal League to its constituent members is
set forth in paragraph 11 of its answer, which reads:

'That the Michigan Municipal League exists for the purpose of perpetuating and organizing an agency for the co-
operation of Michigan cities in the practical study of matters pertaining to municipal government, and the
establishment and maintenance of a central bureau of information for use in collection, compilation and
dissemination of statistics, reports and all kinds of information relative to municipal government; that this
information and service, among other things, includes taxation problems, utility regulations, construction and
engineering, garbage disposal, zoning, civil service, extension of city limits, streets, paving, housing, law
enforcement and ordinances, public welfare, liquor control, research, labor problems, pension, compensation,
directories, licensing, police and fire protection, legal assistance, transient merchants, floods, stream pollution,
accounting, purchasing, public health, parks and play-grounds, post-war planning, information on proposed
legislation, drafting charters, and many other services which are essential to the efficient management of the
different municipalities constituting its membership.’

Mosier, supra was distinguished in Hays, supra, in that the object in Mosier of reapportioning the legislature was found
to be lacking as a county public purpose.

In_Advisory Opinion on Constitutionality of 1975 PA 227, 396, Mich 465, 494, 495; 242 NW2d 3 (1976), 1975 PA 227,
Sec. 95; MCLA 169.95; MSA 4.1701(95) which prohibited corporations from making contributions or expenditures for
the purpose of influencing the qualification, passage or defeat of a ballot question was declared by a majority of the

Court to be an unconstitutional infringement on the right to freedom of expression guaranteed by Const 1963, art 1, Sec.

5:

" . Political expression must be afforded the broadest protection in order 'to assure the unfrettered interchange of
ideas for the bringing about of political and social changes desired by the people.’ That our discussion involves
corporations and not individuals does not render inapplicable our society's 'profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open.’

'‘Contributions or expenditures by corporations to communicate their positions or opinions concerning ballot
questions serve to enlighten the public and encourage an informed decision-making process. Such contributions
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or expenditures create no danger of incurring obligations from an elected official to a major contributor. The
right of the public to be informed is a paramount consideration in seeking to preserve the free exchange of ideas
in the market place.

'A ballot question may affect the assets, the conduct, or, indeed, the very existence of a corporation. Especially in
such cases, the corporation is deserving of a public forum to express its position or opinion, much the same as the
public has a right to hear those same matters.

'It is our opinion that insofar as Sec. 95 interferes with the right of the public to hear divergent views of public
importance by prohibiting corporations from making contributions or expenditures for the purpose of
communicating its opinion concerning ballot questions, it is violative of Const 1963, art 1, Sec. 5. ...

Thereafter, the legislature enacted 1976 PA 388, as amended; MCLA 169.201 et seq; MSA 4.1703(1) et seq, authorizing
corporations to make contributions not in excess of $40,000 to each ballot committee for the qualification, passage or
defeat of a particular ballot question [Section 54(3) and (4)].

Under 1976 PA 388, supra, Sec. 15, compliance is monitored, in the first instance, by the Secretary of State, with
referrals to be made by the Secretary of State to the Attorney General of possible violations for enforcement.

It is, therefore, my opinion that the Michigan Municipal League, as a nonprofit corporation, may, subject to the
requirements of 1976 PA 388, supra, expend funds of the corporation in connection with the passage or defeat of a ballot
question.

Frank J. Kelley
Attorney General

(1) Special fund raising, not within the scope of ordinary dues or fees, to be used for or against a specific ballot
proposal, is not suggested by your question and is not dealt with in this opinion.

) The purposes quoted in this paragraph by the Court in Hays, supra, are from the articles of association of the
Michigan Municipal League which continues to provide for such purposes.
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Honorable James DeSana
P. 0. Box 30036
Lansing, Michigan 48909

Dear Senator DeSana:
This is in response to your inquiry concerning applicability of the Campaign

Finance Act ("the Act"), 1976 PA 388, as amended, to the disbursement of monies
held in your candidate committee and officeholder expense fund accounts.

You indicate you have been asked to purchase advertising space in a program
book for a member of Congress who represents your Senate district. However,
you are uncertain whether you may charge either your candidate committee or
officeholder account for such an expense. This situation has led you to ask
the following questions:

"1) May a state legislator charge either a candidate committee
account or an officeholder expense fund for the purchase
of advertising space in a testimonial book for a member of
Congress? Which expenditure is more appropriate? L

2) May an officeholder charge ejther fund for the purchase of

advertising space in the program book for a political party.
fund-raising dinner, such as the Jefferson-Jackson Day Dinner?

3) May an officeholder charge either fund for the purchase of
a ticket for a political party fund-raising dinner, such as
the Jefferson-Jackson Day Dinner?"

In a May 29, 1979, declaratory ruling issued to Mr. Mitch Irwin, the Department
indicated that sections 6, 21, 26 and 45 of the Act (MCL 169.206, 169.221, 169.226
and 169.245) prohibit a candidate from using campaign funds for any purpose other
than to influence his or her nomination or election. A copy of this ru?ing is
attached for your convenience. Pursuant to section 3 of the Act (MCL 169.203),

an officeholder is a candidate for purposes of the Act. Accordingly, expenditures
from a state Tegislator's candidate committee account must be for the purpose of
influencing that legislator's renomination or realection.
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Section 44 of the Act (MCL 169.244) further limits the use of campaign funds. |
Section 44 provides that a candidate committee shall not make a contribution to

or independent expenditure on behalf of another candidate committee. "Contribution"
is defined in section 4 of the Act (MCL 169.204) as including anything of ascertainab

monetary value made for the purpose of influencing the nominatijon or election of
a candidate. Section 6 defines "expenditure" in similar terms. According to
section 5 of the Act (MCL 169.205), "election" means any election held in this
state, and "elective office" means a public office filled by an election, except
for federal offices. Thus, section 44 prohibits a candidate from making a contni-
bution to or expenditure on behalf of a candidate for state or local office.

Officeholder expense funds, on the other hand, are governed by section 43 of the
Act (MCL 169.249). Pursuant to this section, an elected public official is
authorized to establish an officeholder fund. The fund may only be used for
expenses incidental to the person's office. It may not be used to further the
nomination or election of that public official. '

The Department has previously indicated that section 49 permits a public officiah
to purchase a ticket to another candiate's fundraiser with monies from an office-
holder expense fund. In a letter to Senator Gary Corbin, dated March 21, 1978,
the Department stated: .

" . it has been custom and tradition for incumbent public officials
to purchase tickets to the fundraisers of other candidates for political
office. Indeed, it may be stated the expenditure of monies for this
purpose by an elected public official is often necessitated by, and there-
foreincidental to, the person's office. In enacting language authorizing
the establishment of an officeholder's expense fund, the Legislature v
was cognizant of this political tradition.” ¢
It was noted in a January 23, 1980, Tetter to Mr. Edward Chmielewski that the
common theme in permitting a disbursement from an officeholder expense fund is
that "the expense is traditionally associated with or necessitated by, and
therefore incidental to, the holding of public office.”

Applying the above principles to the questions you have raised, it is apparent

that a state legislator would traditionally be expected to purchase advertising
space in a testimonial book for a member of Congress who represents that legis-
lator's district. Indeed, it may he presumed that the legislator would not have
been asked to purchase such space but for his status as officeholder. Consequently,
the purchase of advertising space in a Congressional testimonial book by a state
legislator is incidental to office and may be charged to the legislator's office-
holder expense fund.

It should be noted, however, that pursuant to section 49 the advertisement itself
may not urge the renomination or reelection of tha state legislator paying for

the space. If it does, then the expenditure would also be for the purpose of
influencing that legislator's nomination or election. In this instance, the legis-
Tator must charge the purchase of the advertising space to his or her candidate
comnittee account, provided the testimonial book is for a federal officeholder.

If the book is for a state or local official, the purchase of advertising space
would constitute an illegal contribution from one candidate to another. As noted
above, such a contribution is prohibited by section 44.
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With respect to your second question, it would also appear that the purchase of. -
advertising space in the program book for a political party fundraiser is tradit-
ionally associated with or necessitated by the holding of public office. Ordinaty
citizens would not be expected to advertise in a book distributed at a fundraiser.
As such, the purchase of such advertising space is incidental to office and may
be paid for with monies from an officeholder expense account, provided the adve
tisement does not contain words such as "vote for", "nominate" or "reelect".
Advertisements which further the nomination or election of the state legislator
must be paid with funds held in the legislator's candidate committee account.

Finally, you have asked which account may be used for the purchaseof a ticket
to a political party fundraiser. As indicated previously, it is customary and
traditional for an officeholder to purchase tickets to other candidates' fund-
raisers. Similarly, the purchase of a ticket to a political party fundraiser is
often traditionally associated with or necessitated by, and therefore incidental
~to, the holding of public office. Consequently, an officeholder may charge his
or her officeholder expense fund for the purchase of a political party fund raising
ticket. However, if the ticket is purchased for the purpose of influencing the
officeholder's renomination or reelection, the expenditure must be made from the
officeholder's candidate committee account.

In summary, if a state legislator makes an expenditure for the purpose of influ-
encing that legislator's nomination or election, the expenditure must be made

from the legislator's candidate committee account. However, the expenditure

cannot also be a contribution to another state or local candidate committee. On
the other hand, if the expenditure is traditionally associated with or necessitated
by, and therefore incidental to, the holding of office, the legislator may charge
the expense to his or her officeholder expense fund, provided the expenditure does
not also further that legislator's nomination or election.

This responée is informational only and does not constitute a declaratory ruling.

Very trsfly yours,

Phillip T. Frangos, Director
Office of Hearings and Legislation

PTF:1r
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April 29, 1981

Mary F. Galasso, Office Administrator
Levin, Levin, Garvett and Dill

3000 Town Center, Suite 1800
Southfield, Michigan 48075

Dear Ms. Galasso:

This is in response to your inquiry concerning applicability of the Campaign
Finance Act (the "Act"), 1976 PA 388, as amended, to partnership contributions.
Specifically, you have asked whether a partnership which makes contributions
of less than 31,000 is exempt from the filing requirements of the Act, where
the "contributions are spelled out in the Partnership Return and apportioned
back to each of the nine partners" involved.

Pursuant to section 3(4) of the Act (MCL 169Y.203):

"(4) 'Committee’ means a person who receives contributions or makes
expenditures for the purpose of influencing or attempting to
influence the action of the voters for or against the nomination or
election of a candidate, or the qualification, passage, or defeat
of a ballot question, if contributions received total $200.00 or
more in a calendar year or expenditures made total $200.00 or more
in a calendar year. An individual, other than a candidate, shall
not constitute a committee." (emphasis added)

"Person" is defined in section 11(1) of the Act (MCL 169.211) as "a business,
individual, proprietorship, firm, partnersnip, joint venture, syndicate,

business trust, labor organization, company, corporation, association, committee,
or any other organization or group of persons acting jointly."

Section 6 of the Act (MCL 169.206) defines "expenditure" as including anything
of ascertainable monetary value given in assistance of or opposition to the
nomination or election of a candidate, or the qualification, passage or defeat
of a ballot question. According to section 6(2), an expenditure includes a
contribution.
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The above sections indicate that a person, including a partnership, who makes
contributions totalling 5200 or more in a calendar year becomes a committee
for purposes of the Act. The only exception found in section 3(4) is with
respect to individuals who are not candidates. Thus, a private individual
may contribute more than $200 without registering as a committee.

You argue that a partnership which contributes more than $200 should not be
considered a committee where the contribution is apportioned back to the
individual partners. Essentially, you contend that for purposes of the Act,

a partnership contribution should not be attributed to the partnership as

a whole, but rather a share or each contribution should be attributed to the
partners as individuals. For example, in the case of a four member partnership
which contributes $1,000, one-fourth of the contribution, or $250, should be
attributed to each partner (assuming each has an equal share in the partnership).
Since non-candidate individuals are excluded from the definition of committee,
the four individuals who contributed $250 are not required to register as
committees.

In Michigan the courts have adopted a minority position which holds that a
partnership is a distinct legal entity separate from the individuals composing

it. The Campaign Finance Act recognizes this distinction by excluding individuals,
but not partnerships, from the definition of committee. Therefore, it must be
presumed that a partnership contribution is from the partnership itself and

not from the individual partners. If the partnership contributes $200 or more

in a calendar year, it is also presumed that the partnership is a committee,

and the partnership must register as such pursuant to section 24 of the Act

(MCL 196.224).

However, the Department recognizes that partnerships are unique. A partner

may often use the partnership account as a means of reaching his or her individual
draw or share of the profits. Consequentiy, the presumption that a partnership
contribution is from the partnership entity may be rebutted if the partners

instruct the recipient candidate or committee that the contribution should be
attributed to the individual partners. If the contribution is actually from the
partners as individuals, the partnership is not required to register as a committee.
0f course, the individuals themselves are excluded from the definition of committee.

When partners wish to use a partnership check to make a contribution to a

committee, the check should be accompanied by a written statement containing

the name, address, date, and amount of contribution being made by each partner.

The recipient committee should then report the contributions as if they had

received a separate check from each partner and no mention should be made of the part-
nership as a contributor. Those partners whose contributions total more than $200
must have their occupation, employer, and principal place of business reported in
addition to their name, address, date, and amount of contribution. When the
partnership acts as a person in its own right, a separate statement should not
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accompany the check and the amount contributed will not be attributed to the
individual partners. By following this contribution and reporting procedure,
partnerships and their partners will avoid violating section 41(6) of the Act
(MCL 169.241) which prohibits a contribution being made "by any person in a

name other than the name by which that person is identified for legal purposes."

You indicate in your letter that your partnership made a $1,000 contribution
which was "apportioned back to each of the nine partners." You should now advise
the recipient committee in writing that the contribution in question was not from
the partnership as a whole, but from the partners as individuals. The statement
should indicate the amount of each individual's contribution and list each
contributor's name and address. Once a copy of this written statement is
received by the Department, it will be clear the partnership is not required

to register as a committee. If, in the future, individuals within the
partnership make contributions from the partnership account, they should

supply the recipient committee with a written statement explaining that the
contribution is from the partners as individuals.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

Phillip T Frangos Director
Office of Hearings & Legislation \\\\\

PTF/jmp
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MEMORANDUM 18
DATE: September 3, 1981 / },
T0: John T. Turnquist, Campaign Finance Reporting
FROM: Phillip T. Frangos, Office of Hearings & Legislation

SUBJECT: EXPENDITURES OF PUBLIC FUNDS FOR REPAYMENT OF DEBTS AND OBLIGATIONS

You have asked that we review the question of whether public funds may be
used to pay debts and obligations incurred in years prior to the vear

of an election, and you indicate that you recently had occasion to consider
the impact of a declaratory ruling directed to Mr. William R. Ralls on
September 29, 1978, on the payment of obligations from public funds which
were incurred prior to the election. The Ralls opinion concerned the deadline
before which a committee may apply for public funds, and provided that

this candidate comnittee could apply to receive public funds for which

it qualified to retire debts incurred in the August 1878 primary eiection,
i.e., that a committee may receive public funds through December 31st of the
year of the election in order to pay previously incurred obligations and may
even retain public funds on hand after December 31st, provided there are qut-
standing debts and obligations incurred before that date. You have asked how
(or if) this opinion applies to debts incurred in the year(s) prior to the
year of the gubernatorial election.

As you point out, section 66(2) of the Campaign Finance Act provides, first
that a candidate may only apply public funds against "qualified campaign
expenditures” which is defined to mean:

", . . an expenditure for services, materials, facilities or
other things of value by the candidate committee to further
the candidate's nomination or election to office during the
year in which the primary or general election in which the
candidate seeks nomination or election is held . !
(emphasis added)

Clearly the committee may only use public funds to pav these evpenditiezc
meeting the definition of "qualified campaign expenditures," which includes
(accepting your "underlying necessary assumption” that the date of an
expenditure is the date the expenditure is incurred rather than the date

of payment) the requirement that the expenditure be incurred "during the

year in which the primary or general election in which the candidate

seeks nomination or election is held." It would therefore appear that your
second alternative is an acceptable analysis of the Act - i.e., that "any
debts or obligations incurred in the year(s) prior to the year of the election
are not subject to repayment with public funds." Accordingly, the Department
should take the following position with respect to committees seeking to
apply public funds to such debts and/or obligations:

1. In cases where payment is made prior to the year of the
election, public funds may not be used;

2. In cases where a debt or obligation is reported as due in
the "1982 Annual Report" (with a closing date of December 31,
1981) public funds may not be used.
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September 4, 1981

Honorable James DeSana
P.0. Box 30036
Lansing, Michigan 48909

Dear Senator DeSana:

You have requested an "update" on a declaratory ruling issued to Mr. John L.
Damstra, Treasurer of the Kent County Republican party on September 2, 1977.
That ruling involved the transfer of funds by a political party committee

from its official depository account to a certificate of deposit or other
interest bearing account in the same or another financial institution.

The Department stated that "the (Campaign Finance) Act would not preclude

a transfer from the official depository account to an interest bearing account
in any financial institution if the committee retains complete control of the
funds at all times and full disclosure is made." To assure compliance with
the Act, certain specific procedures were required. They are:

(1) That all funds transferred out of the designated official
depository account to any savings account, certificate of
deposit, or other interest bearing account be eventually
transferred back into the official account.

(2) That no expenditures be made from any funds transferred to
an account other than the official depository account.

(3) That any interest earned from an account consisting of funds
belonging to the committee be reported timely on the required
reports of the committee pursuant to section 28(1).

(4) That the committee's supporting records for cash on hand
reflect the cash balances in all accounts and all transfers
of funds between these accounts.

(5) That the committee's required reporting for cash on hand

reflect the cash balances in all accounts consisting of
funds belonging tc the committee.

MS.-43 - 8/7T)
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You have asked that the above ruling be reconsidcred and pose three questions
concerning the use of draft accounts from credit unions. First, you ask whether
a credit union draft account may be used as the official depository pursuant

to the Act. It is understood such drafts, although not “checks" as that term

is generally defined in the Uniform Commercial Code (at MCL 440.3104), are treated
as checks in commercial usage. They are generally payable on demand and backed
by funds on account. So long as funds of the depositor back the draft, it

may be treated for purposes of the Act as if it were a check. The credit union
may be considered a "financial institution" consistent with section 21(3) of the
Act and may serve as the official depository. In the event there are no funds
of the depositor in the account, the account becomes a continuing or open loan,
and is to be treated (and reported) as such.

You have also inquired about guidelines with respect to reporting interest from
draft and regular share accounts. Pursuant to section 28(1) of the Act, such
interest is to be reported as "interest" rather than a contribution, and interest
paid by a committee shall be reported as an expenditure. This is true with respect
to both accounts - even though only one may be the official depository.

In the event of an overdraft, the automatic transferring of funds from one account
to the other will be promptly and completely reported on the first campaign
statement required after the transfer.

Your final question concerns the opening by the committee of a special deposit
interest bearing account. It would appear that your inquiry is answered by the
ruling addressed to Mr. Damstra as follows:

" . . . The mere transfer of funds deposited in the official depository
to an interest bearing account for investment purposes is not an
‘expenditure’ as defined in Section 6 of the Act. Thus, the Act

would not preclude a transfer from the official depository account

to an interest bearing account in any financial institution if the
committee retains complete control of the funds at all times and

full disclosure is made."

In an interpretative statement addressed to Senator Michael 0'Brien on May 30, 1979,
it was pointed out that funds in a certificate of deposit account are always

subject to the complete control of the investor - even though a substantial

interest penaity might be extracted for early withdrawal of the funds. It would
appear, therefore, so long as the account remains the official depository of
committee funds and the funds are under the complete control of the committee

at all times, the committee may utilize such an account. Interest should be

treated as required by section 28 of the Act and as discussed in the Damstra

ruling.

This response is informational only and does not constitute a declaratory ruling.
Very truly yours,

Phillip 7. Frangos, Director
Office of Hearings & Legislation

PTF/cw
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September 4, 1981

Ms. Elizabeth R. Schwartz
Attorney at Law

209 City Center Building
Ann Arbor, Michigan 48104

Dear Ms. Schwartz:

This is in response to your request for an interpretation of the Campaign
Finance Act, 1976 PA 388, as amended ("the Act"), with respect to an opinion
poll which has been circulated regarding the cperation of the Washtenaw County
Prosecutor's Office.

As a copy of the opinion poll was not included with your request, it is difficult
to respond other than in a general manner. As you noted, section 47 of the
Act (MCL 169.247) requires:

"(1) A billboard, placard, poster, pamphlet, or other printed
matter having reference to an election, a candidate, or ballot
question shall bear upon it the name and address of the person
paying for the matter.

(3) If the printed matter relating to a candidate is an
independent expenditure which was not authorized in writing
by the candidate committee of that candidate, the printed
matter shall contain the following disclaimer: 'Not authorized
by the candidate committee of ' "

candidate's name

You must determine whether the opinion poll made reference to an election,
candidate, or ballot question. Please keep in mind that all incumbent elected
officials who are eligible for reelection are candidates as defined in section
3(1) of the Act (MCL 169.203(1)). That section states, in part:

"Unless the officeholder is constitutionally or legally barred
from seeking reelection or fails to file for reelection to that
office by the applicable filing date, an elected officeholder
shall be considered to be a candidate for reelection to that same
office for the purposes of this act only."

Therefore, if the opinion poll makes reference to the incumbent county prosecutor
the poll may be making a reference to a “candidate."
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This Tetter is informational only and does not constitute a declaratory
ruling.

Very truly yours,

Py, T iy

Phillip T. Frangos, Director
Office of Hearings and Legislation

PTF:1r
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September 4, 1981

0livia Maynard
Chairperson

Michigan Democratic Party
1300 E. Lafayette
Detroit, Michigan 48207

Dear Ms. Maynard:

This is in response to your inquiry concerning the applicability of the
Campaign Finance Act ("the Act"), 1976 PA 383, as amended, to an account
recently opened by the Michigan Democratic Party as a result of the passage
of 1981 PA 25.

Your question specifically asks about 1981 PA 25 which provides for a total
appropriation of $500,000.00 to the Commission on Legislative Apportionment.
The Commission is made up of eight members evenly split between the two major
political parties. The appropriation requires that $250,000.00 be spent
under the direction of the four members of one of the parties and that the
other $250,000.00 shall be spent under the direction of the other four members
of the Commission. Section 16 of 1981 PA 25 limits the use of the funds to
legislative apportionment purposes as specified in section 6 of article 4 of
the State Constitution of 1963 and various statutes. The Departments of
Management and Budget and State are directed to develop audit procedures to
insure that the funds have been expended for the purposes intended.

At its meeting held June 1, 1981, the Apportionment Commission unanimously
adopted tne following resolution with respect to the funds appropriated by
1981 PA 25:

"WHEREAS, ‘Act No. 25 of the Public Acts of 1981 contains an appropriation
in Section 1 to the Commission on Legislative Apportionment in the amount
of Five Hundred Thousand and no/100 Dollars ($500,000.00), and further
provides in Section 16:




O0livia Maynard
Page two

‘Of the $500,000.00 appropriated in Section 16 for the commission
on legislative apportionment, $250,000.00 shall be expended under
the direction of the 4 members of the commission selected pursuant
to section 6 of article 4 of the constitution of 1963 by the state
organization of 1 of the political parties represented on the
commission, with the other $250,000.00 to be expended under the
direction of the other 4 members of the commission selected pursuant
to section 6 of article 4 of the state constitution of 1963. The
$500,000.00 appropriated in section 1 shall be expended only for
purposes of carrying out the activities required by section 6 of
article 4 of the state constitution of 1963; Act No. 261 of the
Public Acts of 1966, as amended, being sections 46.401 to 46.616

of the Michigan Compiled Laws: and section 22, chapter 28, 46 Stat.
26, U.S.C. 2a. The $500,000.00 appropriated in section 1 may be
expended beginning on the first day that the commission convenes
and may be expended in Tump sums up to $250,000.00. The department
of management and budget and department of state shall jointly
develop audit procedures to insure that these funds have been
expended for the purposes intended by this section.'

WHEREAS, the four commissioners selected by the Republican Party and the
four commissioners selected by the Democratic Party have each decided to
expend the Two Hundred Fifty Thousand and no/100 Dollars ($250,009.00)
allocated by the statute to each group of commissioners.

Resolved by the Commission on Legislative Apportionment that:

1. Two Hundred Fifty Thousand and no/100 Dollars ($250,000.00) is hereby
transferred under the direction of the four commissioners selected by the
Michigan Republican Party to the Republican State Committee of Michigan,

to be expended only for the purposes intended by Section 16 of Act No. 25

of the Public Acts of 1981.

"The funds shall be deposited in an account separate from all other funds
of the Republican State Committee of Michigan, and any of the four
Commissioners selected by the Republican State Committee shall be entitled
to review the records of disbursement at any time during normal business
hours. The Republican State Committee shall cooperate with the Department
of Management and Budget and the Department of State.

2. Two Hundred Fifty Thousand and no/100 Dollars ($250,000.00) is hereby
transferred under the direction of the four commissioners selected by the
Michigan Democratic Party to the Democratic State Central Committee of
Michigan, to be expended only for the purposes intended by Section 16, Act
No. 25 of the Public Acts of 1981.

The funds shall be deposited in an account separate from all other funds of
the Michigan Democratic Party, and any of the four Commissioners selected
by the Democratic Party shall be entitled to review the records of
disbursement at any time during normal business hours. The Michigan
Democratic Party shall cooperate with the Department of Management and
Budget and the Department of State."




Olivia Maynard
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It is clear from both 1981 PA 25 and the resolution of the Commission on
Legislative Apportionment that the funds to be utilized by the political
parties are to be used only for legislative apportionment purposes and are
not to be used for any purpose within the scope of the Campaign Finance Act.

Political parties perform a wide variety of functions in our society. They

are not single purpose organizations devoted only to the election of candidates
to public office. The Election Code establishes various roles for political
parties and substantially regulates their operations. 1981 PA 25 and the
resolution of the Commission on Legislative Apportionment simply set up a new
Jjob for the political parties. That activity is entirely independent of
supporting the election of candidates and opposing or supporting the enactment
of ballot questions, and is not reportable under the Act.

Please be informed that on June 2, 1981, the Department of Management and
Budget, in a letter signed by James Bolthouse, Director, Accounting Division,
established standards for recording and reporting expenditures made involving
these special apportionment funds.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

) Py

Phillip T. Frangos, Director
Office of Hearings & Legislation

PTF/cw
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September 5, 1981

Deane Baker
4944 Scio Church Road
Ann Arbor, Michigan 48103

Dear Mr. Baker:

This is in response to your inquiry concerning applicability of the Campaign
Finance Act (the "Act"), 1976 PA 388, as amended, to certain expenditures
you made in reaction to Lieutenant Governor James H. Brickley's call for a
ballot proposal to reduce the number of elected officials in Michigan state
government.

On January 30, 1981, Mr. Brickley spoke before the Michigan Press Association
and suggested "the time is ripe for placing before the voters a proposal to
shorten Michigan's ballot." Specifically, Mr. Brickley indicated that certain
elected officials, including members of the governing boards of Vlayne State
University, Michigan State University and the University of Michigan, should
be appointed by the governor. Further, he stated that "in the months ahead"
he would launch a petition drive to place a constitutional amendment which
would accomplish this plan before the voters.

As a concerned citizen and regent of the University of Michigan, you felt
compelled to respond to Mr. Brickley's comments. In a speech before the
Detroit Rotary Club on April 1, 1981, you offered several rationales for
opposing the proposed constitutional amendment. You also incurred expenses
totalling $233.31 to reproduce and distribute copies of your remarks. After
conferring with members of the Department, you filed an Independent Expenditure
Report with the Washtenaw County clerk disclosing the exact nature of the
expenditures you made. You now ask if you were actually required, under the
circumstances, to file this report.



Deane Baker
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"Independent expenditure" is defined in section 9 of the Act (MCL 169.209) as

an expenditure which is not made at the direction or control of another person

and which is not a contribution to a committee. Section 51 of the Act (MCL 169.251)
requires certain independent expenditures to be reported. Specifically, section

51 provides:

“(1) A person, other than a committee, who makes an independent
expenditure, advocating the election of a candidate or the defeat
of a candidate's opponents or the gqualification, passage, or defeat of
a ballot question, which totals an amount of $100.01 or more in a
calendar year shall file a report of the independent expenditure,
within 10 days, with the clerk of the county of residence of that
person. The report shall be made on an independent expenditure
report form provided by the secretary of state and shall include the
date of the expenditure, a brief description of the nature of the
expenditure, the amount, the name and address of the person to whom
it was paid, the name and address of the person filing the report,
together with the name, address, occupation, employer, and principal
place of business of each person who contributed $100.01 or more to
the expenditure. The filing official receiving the report shall
forward copies, as required, to the appropriate filing officers as
described in section 36.

(2) A person who violates this section is subject to a civil penalty
of not more than $500.00."

Thus, a person who makes independent expenditures totalling $100.00 or more
advocating the qualification, passage or defeat of a ballot question must
file a report of those expenditures with the appropriate filing official.

You indicate that to the best of your knowledge "at the time of my response to
Lieutenant Governor Brickley on April 1st, his was an idea for an amendment
rather than an actual ballot item." However, according to section 2 of the

Act (MCL 169.202):

"(1) 'Ballot question' means a question which is submitted or
which is intended to be submitted to a popular vote at an
election whether or not it qualifies for the ballot."
(emphasis added)

The Department's records indicate Mr. Brickley actually formed a ballot question
committee, known as Citizens For An Improved Ballot, on March 11, 1981.
According to the Statement of Organization filed on that date, the committee

was established to support the following ballot question or issue:

"Appointment by the Governor of Supreme Court Justices, Appellate
Judges, members of the State Board of Education and the governing
boards of Wayne State University, Michigan State University and
The University of Michigan"



Deane Baker
Page three

It is clear that by the time a ballot question committee is formed the

relevant issue is no longer an idea but is a question "intended to be
submitted to a popular vote at an election." Consequently, the $233.31

you expended after March 11, 1981, to copy and distribute your speech

were expenditures advocating the qualification, passage or defeat of a

ballot question. Since these expenditures totalled more than $100.00, you
were required to file an independent expenditure report within 10 days, provided
the expenditures were not made at the direction or control of another person.
As an individual, you were not required to register as a committee, even

though you expended more than $200.00, because section 3(4) of the Act excludes
individuals who are not candidates from the definition of committee.

On the other hand, if the University of Michigan or another group or organization
directed, controlled or paid for these expenditures, the university or
organization would be a committee subject to the reporting requirements of the
Act. Similarly, if the reproduction and distribution costs were paid by your
company rather than by you as an individual, your company would be required

to register as a ballot question committee. Finally, if the expenditures you
made were directed or controlled by, or made in concert with another person,

you and that person would constitute a committee and would have to file a
statement of organization.

Please note the above restrictions do not impinge upon your right to express
opinions regarding issues of public concern. The Act simply requires you to
disclose certain threshhold amounts of money you may receive or expend in an
effort to influence an election.

This response is informational only and does not constitute a declaratory ruling.

Very tryly yours,

) Doy

Phillip T. Frangos
Director
Qffice of Hearings and Legislation

PTF/cw
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September 24, 1981

JoEllen Peterson, Deputy Clerk
County of Ingham

Box 179 Courthouse

Mason, Michigan 48854

Dear Ms. Peterson:

This is in response to your request for an interpretation of the Campaign
Finance Act ("the Act"), 1976 PA 388, as amended, concerning when an individual
becomes a “candidate" for purposes of the Act.

You write with respect to an individual who circulated a petition for the
office of Ingham County Commissioner. You indicate he circulated the petition
between January 20 and 29, obtained 20 of the requisite seven to 26 signatures
in that period of time, and filed the petition with your office on March 20.
You do not indicate whether the individual in question received contributions
or made expenditures prior to March 20 toward promoting his election to the
office of commissioner.

You ask when the individual became a candidate for purposes of the Act.
Section 3(1) of the Act (MCL 169.203(1)) states (in part):

"'Candidate' means an individual: (a) who files a fee, affidavit of
incumbency, or nominating petition for an elective office; (b) whose
nomination as a candidate for elective office by a political party
caucus or convention is certified to the appropriate filing official;
(c) who receives a contribution, makes an expenditure, or gives consent
for another person to receive a contribution or make an expenditure with
a view to bringing about the individual's nomination or election to an
elective office, whether or not the specific elective office for which
the individual will seek nomination or election is known at the time the
contribution is received or the expenditure is made; or (d) who is an
officeholder who is the subject of a recall vote. Unless the office-
holder is constitutionally or legally barred from seeking reelection or
fails to file for reelection to that office by the applicable filing
deadline, an elected officeholder shall be considered to be a candidate
for reelection to that same office for the purposes of this act only."

MS -~ 473 B/7 7!
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An individual who meets any of the foregoing definitions is a ‘candidate"
for purposes of the Act and must form a candidate committee within 10 days
pursuant to section 21(1) (MCL 169.221(1)). The committee must then file

a statement of organization within 10 days of its formation pursuant to
section 24(1) (MCL 169.224(1)). The latter section provides that any person
who fails to file the requisite statement of organization shall pay a late
filing fee of $10.00 for each day the statement remains not filed, up to a

maximum penalty of $300.00.

An individual does not become a candidate for purposes of the Act by merely
circulating a petition. From the facts you present, the individual in question
became a candidate on March 20 when he filed his petition. Of course, he

could have become a candidate sooner by receiving a contribution or making an
expenditure prior to March 20. However, as noted above, your letter did not
provide any information concerning the latter issue.

Therefore, on the basis of the facts presented in your letter, the individual
became a candidate not later than March 20, the date on which he filed his
petition. He did not become a candidate solely by circulating the petition.
Upon becoming a candidate, he was required to form a committee and to file a

statement as required by the Act.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

i

Phillip T. Frangos, Director
Office of Hearings & Legislation

PTF/3mp
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September 24, 1981

Mr. Dennis Stabenow

Citizens for a Constitutional Convention
2525 South Deerfield

Lansing, Michigan 48910

Dear Mr. Stabenow:

This is a belated response to your inquiry concerning applicability of the Campaign
Finance Act {"the Act"), 1976 PA 388, as amended, to a ballot question the State
Constitution required to appear on the ballot. *Citizens for a Constitutional
Convention" was organized to support the holding of a constitutional convention.

Article XII, Section 3 of the Michigan Constitution of 1963 states (in part):

"At the general election to be held in the year 1978, and in each 16th
year thereafter and at such times as may be provided by law, the question
of a general revision of the constitution shall be submitted to the
electors of the state." (Emphasis supplied

Section 34(2) of the Act (MCL 169.234(2)) provides:

"A ballot question committee shall file a campaign statement, of which
the closing date shall be the twenty-eighth day following the qualifi-
cation of the measure, not later than 35 days after the ballot question
is qualified for the ballot. If the ballot question fails to qualify for
the ballot, the ballot question's committee shall file the campaign
statement within 35 days after the final deadline for qualifying, the
closing date of which shall be the twenty-eighth day following the
deadline."

Section 2 of the Act (MCL 169.202) provides (in part):

"(1) 'Ballot question' means a question which is submitted or which
is intended to be submitted to a popular vote at an election
whether or not it qualifies for the ballot."

"(2) 'Ballot question committee' means a committee acting in support
of, or in opposition to, the qualification, passage, or defeat
of a ballot question but which does not receive contributions
or make expenditures or contributions for the purpose of influ-
encing or attempting to influence the action of the voters for
or against the nomination or election of a candidate."



Mr. Dennis Stabenow
Page two

The facts and law in the present matter give rise to two conclusions: (1) the
question of a general revision of the Constitution was a ballot question, and
(2) Citizens for a Constitutional Convention was a ballot question committee.
However, the filing of the campaign statement provided by section 34(2) is
based on "qualification of a measure.” For purposes of the Act, "qualification
of a measure" takes place upon certification by the state or local board of
canvassers that a question shall appear on a ballot.

The presence on the ballot of the subject ballot question was automatic since
it was provided by the Constitution. Certification to appear on the ballot
by the board of state canvassers was not applicable in this instance. Conse-
quently, the condition precedent to filing a campaign statement pursuant to
section 34(2) did not occur. Therefore, the report provided by section 34(2)
was not required in the case of this ballot question mandated by the Constitution.

It should be noted, however, the campaign statements required by section 34(1)(a)
and (b) (MCL 169.234(1)(a) and (b)) should have been filed. Specifically, there
are the preelection and postelection campaign statements.

This response is informational only and sent for purposes of closing the file in
this matter.

Very truly yours,

Phillip T. Frangos, Director
Office of Hearings & Legislation

PTF/jmp
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September 28, 1981

Mr. Terry R. Black
200 Mill Street
Lansing, Michigan 48933

Dear Mr. Black:

This is in response to your inquiry as to whether a garage sale is a fundraising
event as defined in the Campaign Finance Act ("the Act"), 1976 PA 388, as amended.
You also inquire as to the status for purposes of the Act of a purchaser at a sale.

Section 7(4) of the Act (MCL 169.207(4)) defines "fundraising event® to mean

"an event such as a dinner, reception, testimonial, rally, auction, bingo, or
similar affair through which contributions are solicited or received by purchase
of a ticket, pavment of an attendance fee, donations or chances for prizes, or
through purchase of goods or services.” (Emphasis supplied). Section 4(1) (MCL
169.204(1)) defines "contributions" to mean "anything of ascertainable monetary
value made for the purpose of influencing an election.” Accordingly, since the
garage sale was held to raise money for an election campaign through the purchase
of goods, it is a fundraising event within the meaning of the Act's provisions.

You correctly point out that a person who donates an item to the committee, such
as a $25 toaster, is making a contribution in the amount of the fair market
value of the item. Thus the toaster is a $25 contribution by the donor whether
it is ultimately sold for $10, $25, or $50.

It is you contention that a payment by a purchaser at a garage sale fundraiser
becomes a contribution only insofar as it exceeds the fair market value of the
item purchased. In other words, you maintain an individual who pays $25 to
purchase a radio worth $25 at fair market value is not a contributor to the
sponsoring candidate committee. You indicate if the same individual purchases
the same radio for $50, then the purchaser contributes $25 and not $50. You
state, "Persons shouid not be reported as contributors to the campaign if they,
in fact, recejve value equal to Or greater than their payments. They have made
no contribution; they've simply purchased property."

In a letter to Mr. Michael Hutson on September 20, 1978, the lepartment stated
that for fundraising events a comnittee must treat the gross amount of each
contribution as a contribution and not merely the net proceeds after deducting
expenses. In other words, the fair market value received by the contributor at
a fundraising event is irrelevant to the total amount contributed by the con-
tributor to the sponsoring committee. Consequently, in your example of the $25
radio, the contribution is $25 if the contributor pays $25 for it.

MS 47 A/



Mr. Terry R. Black
September 28, 1981
page 2

The principal purpose of the Act is to insure disclosure of the financial trans-
actions of a campaign. The Act does not insure that a fundraising event, or for
that matter an entire campaign, is a profitable occurrence. A candidate committee
may sell a $200 watch, provided by a contributor, to a purchaser for $25 at a
fundraising event, so long as there is compliance with the Act's recording and

reporting requirements.

Any money given at the fundraising event is a contribution to the committee spon-
soring the event. This does not mean, however, that the name and address of the
purchaser must be obtained by the committee. Although the Act prohibits anonymous
contributions, section 41(3) (MCL 169.241(3)) provides that a contribution of $20
or less received as the result of a fundraising event is not considered an anonymous
contribution. Section 41(4) (MCL 169.241(4)) makes it the responsibility of the
contributor to report his or her name, address, and total amount contributed, in
the instance where aggregate contributions to the committee exceed $20 in any
calendar year. It should be noted however, that section 26(f) (MCL 169.226(f))
requires the recipient committee to report the total of these contributions.
Reference is made also to section 41(1) (MCL 169.241(1)) which prohibits cash
contributions over $20. Finally, a garage sale fundraiser must be advertised

as such, and contributors must be made aware of how much and to whom they are

contributing.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

%% / = Q/f//ﬂ/ >

Phillip T. Frangos, Director
Office of Hearings & Legislation

PTF/Jmp
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October 12, 1981

Honorable Harry M. Titus
115 South Michigan
Saginaw, Michigan 48602

Dear Judge Titus:

Your letter concerning the effective date of a judicial appointment for purposes
of the Campaign Finance Act ("the Act"), 1976 PA 388, as amended, has been
referred to this office for response.

You questioned the amount of late filing fees that were assessed after you
filed your statement of organization subsequent to your appointment to a
judgeship. Section 21(1) of the Act (MCL 169.221(1)) states, "(A) candidate,
within 10 days after becoming a candidate, shall form a candidate committee."
Section 24(1) (MCL 169.224(1)) provides, "A Statement of Organization shall be
filed within 10 days after a committee is formed." The crucial question in
your situation is the date on which you became a candidate.

In a December 14, 1979 letter to Mr. John P. Hancock, Jdr., it was determined
that an appointee becomes a "candidate" upon his or her acceptance of the

appointment. This date of "acceptance" is not specified in the Act and is open
to several interpretations.

In order to avoid premature designations of candidacy and tc insure consistency
and the orderly administration of the Act, the date the appointed officehoider
is actually swern into office will be employed as the date of acceptance.

Your ijate filing fees have been adjusted accordingly.

Very truly yours,

PJ\A.)UAP J Joan 504 /i e

Phillip T. Frangos, Director
Office of Hearings & Legislation

PTF/jmp
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Decerber 14, 1179

Mr. John P. Hancock, Jr.
1881 First National Building
Detroit, Michigan 48226

Dear Mr. Hancock:

This is 1n response to your request for a declaratory ruling pursuant to the
Campaign Finance Act ("the Act"), 1976 P.A. 388, as amended, concerning the
filing requirements of a person appointed to an elective office.

You state Andrew Frostic was appointed to an unmxpired term on the Vyandotte
)
i

Scnool Board of Education in January, 1979. He lat 2cided to seek election
to a full term and filed a statement of OTOaP1/d(10n on Anvil 26, 1979, Mr.
Frostic was assessed a lete filing fee of $200.00 by cne Yavne County Clerk

because he had not filed a statement of o:g3n1zation by rebruary 7, 1979, twenty
days after appointment to the school board.

You ask if Mr. Frostic became a "candidate" under the Act upon appointment to the
school board or upon deciding to seek election to the school board.

Section 3(1) of the Act (MCLA $8169.203) defines "candidate" (in part):

"'Candidate' means an individual: {a) who files a fee,
affidavit of incumbency, or nominating petition for an
elective office; (b) whose nomination as a candidate for
elective office by a political party caucus or convention
is certified to the appropriate filing official; (c) who
receives a contribution, makes an expenditure, or gives
consent for another person to receive a contribution or
make an expenditure with & view to brinaing about the
individual's nomination or election to an elective office,
whether or not the specific elective office for which the
individual will seek nomination or election is known at the

. time the contribution is received or the expendifure is made;
or {d) who is an officeholder who is the subject of a recall
vote. Unless the officeholder is constitutionaily or legally
barred from seeking reelection or fails to file for reeclection
to tnat office by the app1icab7e filing deadline, an elected

cfficeholder shall be considered to be a candidate for re-

electicn to that same office for the purposes of this act on]y
{Emphasis added.)

PAS - 43 as7 7
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Mr. John P. Hancock, Jr.
page 2

Section 5(2) of the Act (MCLA 3169.205) states (in part):

" . . A person who is appointed to fill a vacancy in a
pub11c office which is ordinarily elective holds an elective
office . !

You argue that a person who holds an elective office is not an elected office-
hoider. Your argument is contrary to the plain meaning of the statute. Accepting
your reading of the Act would make the above language of section 5(2) mere sur-
plusage. You state the purpose of the lanquage quoted from scction 5(2) is

“to prevent an appointed officeholder who decides to run for a full term from
escaping the filing requirements of the Act. Such a person cannot ciaim that he is
not a candidate for ‘'elective office' simply by virtue of his appointirent thereto.”
However, section 5(2) is not needed to accomplish that goal as a person in that
position would be a “candidate" upon "filing a fee, affidavit of incumbsncy, or
nominating petition.” The purpose of section 5(2) is to clarify that a person
appainted to an elective office is to be treated as if ne or she were clected to
the office.

Fr. Frostic became a "candidate" upon his acceptance o the opneintment to the
schoul board.  Within ten days of his acceptance, Mr. Frostic was required to

form a candidate committee by section 21(1) of the Act and then had ten more

days in which to file a statement of organization under section 24 of the Act.

The Wayne County Clerk was correct in assessing Mr. Frostic $300.00 in late filing

fees.  The Act does not authorize either the county clerks or the Secretary of State

to waive late filing feces.

This response constitutes a declaratory ruling concerning the applicability
o7 the Act to the facts enumerated in your request.

s J««Zﬂi .

AGZ%ard H. Austin
Secretary of State

SLJP b 3
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October 12, 1981

Dorothey Sherman, Treasurer

Committee for the Re-Election of
Judge Richard D. MclLean

67200 Van Dyke

Romeo, Michigan 48065

Dear Ms. Sherman:

This is in response to your inquiry concerning the Campaign Finance Act
("the Act"), 1976 PA 388, as amended.

You inquire whether a candidate committee may use any remaining campaign funds
for a thank-you dinner for the cormittee after the election. It is your
opinion the dinner would "influence an election” as contemplated by the Act.

Section 5 of the Act (MCL 169.206) defines "expenditure" as anything of
ascertainable monetary value used for the "nomination or election of a
candidate . . . ." This definition is consistent with the definition of
"contribution.” Section 4 of the Act (MCL 169.204) relates the latter to
the "purpose of influencing the nomination or election of a candidate .

A thank-you dinner for the candidate's committee soon after the election is
sufficiently tied to election activity so as to serve to influence his or her
nomination or election. Consequently, the use of campaion funds to pay for
such an event would be appropriate under the Act's provisions.

This response is informaticnal only and does not consititute a declaratory rulinag.

VYery truly yours,

Phigp J Sreengoniis

Phiilip T. Frangos, Director
Office of Hearings & lLegislation

FTF,/ cw
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October 12, 1981

Mr. Godfrey A. Glomb
1737 . Denwood
Dearborn, Michigan 48128

Dear Mr. Glomb:

This is in response to your inquiries concerning the Campaign Finance Act
(the "Act"), 1976 PA 388, as amended.

You conduct art auctions as fundraisers for various civic, reliaious and social
groups. It is your desire to extend this service to various political candidates
and cormittees.

You indicate you provide to the group, at no expense, the necessary admission
tickets which they sell. The entire proceeds of the ticket sales are retained
by the group. You also supply, at your expense, the necessary advertising
flyers and posters. Finally, you supply the art objects which are sold. The
aroup provides the facilities and patrons; they retain 20 percent of the gross
sales.

Your questions are as follows:

1. Does the auctioneer and provider of supplies and art objects
assume any responsibilities under the Act?

2. Does the purchaser at the nolitical fundraiser make a political
contribution, and if so, wnat is its value?

3. Does the candidate committee, including a gubernacorial cormittee,
list the gross sale or its percentage share in its campaign
statement?

4. If the answer to the third question is gross sales, does the
percentage retained by the auctioneer become an "in-kind"
expenditure which must be reported by the candidate committee?

MS_ax BT
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In response to the first question, it appears from your description of the
progran that the auctioneer functions as an independent contractor. Section

43 of the Act (MCL 169.243) provides that an expenditure shall not be made

other than for overhead or normal operating expenses, by an agent or an inde-
perdent contractor, including an advertising agency, on behalf of or for the
berefit of a committee unless the expenditure is reported by the committee as

if the expenditure were made directly by the committee, or unless the agent or
independent contractor files an independent expenditure report. The agent or
independent contractor is required to make known to the committee all information
required by the Act to be reported by the committee.

Concerning the second question, an attendee at an auction - political fundraiser
makes a contribution to the extent of any admission ticket price or attendance
fee paid by him. A purchaser of an art object at such an event makes a
contribution in the full amount paid for the item. FEach contributor must be
made aware prior to the making of a contribution of the amount involved, whether
the contribution is made through purchase of an admission ticket and/or purchase
of an art object.

As to your third question, a candidate committee, including a gubernatorial
candidate committee, must report the entire receipts from a purchase as a
contribution.

With respect to the fourth question, the amount paid to the auctioneer for
the cost of any art objects sold or services rendered must be reported by
the committes as an expenditure.

It should be noted that the auctioneer makes areportable in-kind contribution
to the committee in the full amount of the value of any admission tickets,
advertising flyers and posters he provides without charge to the committee.
If the auctioneer is a corporation, such a contribution is prohibited by
section 54 of the Act (MCL 169.254).

This interpretation is in concert with a series of rulings made by the Federal
Eiection Commission interpreting the provisions of the Federal Election
Campaignh Act. Advisory Opinion 1980-34 ‘ssued May 23, 1980, deals with a fact
situation very similar to yours. In concluding that all funds paid for donated
art objects are contributions even though the art work is sold through an art
dealer in his normal business the Commission cited and relied on its previous
rulings on such fundraising activities.

This response may be considered intormational only and does not constitute a
deciaratory ruling.

Jervy truly vours,

‘\-f/) . j’\./\_i :J,};() \:j \‘jtcg WW‘Q T
Phillip T. Frangos, Jirector
Office of Hearings and Lecaislation

PTF/cw
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October 23, 198]

Honorable William Faust
Michigan State Senate

State Capitol Building
Lansing, Michiagan 48909

Dear Senator Faust:

This is 1in response to your inquiry reaarding the Campaign Finance Act
(the "Act"), 1976 PA 388, as amended.

Your question js articulated as follows:

“Would you please tell me what the procedure is for a candidate
reporting campaign expenditures when the exnenditures are for
the purpose of particinating in a joint rally."

"By 'joint rallv,' I mean an event for the purpose of promoting
the candidacy of two or more candidates for public offices.

The event would not be to raise funds for any candidate. There
would be no proceeds realized by any candidate. A1l financial
transactions concerning the rally would be in payment for the
expenses incurred to hold the event."

"There are two factors I feel you should be aware of before vou
respond."

"First, the total of the expenses for such a rally may not be known
until after the event. Therefore, the best method of recording and
reporting these expenditures would be perhaps to have one candidate,
by adreement with the other candidate(s), incur all expenses and then
be reimbursed proportionately by the other candidates once the total
of the expenses for the rally is known."

?ﬁ7 MICHIGAN 48918
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"Secondly, the proportion of the total expense for the joint rally
assumed by each participating candidate would be in direct proportion
to the benefit each candidate received. But, because candidates with
constituencies of varying sizes (such as candidates for the U.S.
Congress, the State Senate, the State House of Representative, a
county commission) might benefii from the same rally, the proportion
of benefit received by each would be perhaps best determined by the
participating candidate in a written agrecment. Due to overlapping
districts and permutations of candidates possible at a single event,
the development of a general expenditure proportion formula for joint
rallies would seem to be objectively impossible and impractical.
Reasonable proportions developed by ihe participating candidates for
each rally would seem to be the feasible approach and would comply
with the general intent of the Campaiun Finance Act, which is financial
disclosure."

A joint rally is not a "fund raising event," as defined in section 7(4) of the
Act {MCL 169.207), soc long as contributions are not "solicited or received by
purchase of a ticket, payment of an attendance fee, donations or chances for
prizes, or through purchase of goods or services." However, guidelines
previously developed by the Department regarding the recording and reporting
of expenditures incident to joint fund raising events are useful in answering
your question.

In a letter to Mr. Michael W. Hutson, dated September 20, 1978, the Department
stated that prior to conducting a joint fundraiser, the participants should
execute a written agreement indicating, among other things, the proportional
share of expenditures to be delegated to each committee and the manner of
payment for expenses attributable to the event. It was suggested that one
committee may be designated to pay all expenses for the event and then sub-
sequently be reimbursed by the other committees. Otherwise, each committee
may pay its proportionate share of each expense as it arises.

Similarly, expenses incident to a joint rally should be allocated by written
agreement prior to the event. Such an agreement may provide that one
candidate "incur all expenses and then be reimbursed proportionately by the
other candidates once the total of the expenses for the rally is known."

Section 44(2) of the Act prohibits a candidate committee from making a
contribution to the candidate committee of another candidate. When candidate
committees enter into an agreement to share the expenses of a joint rally,

they can insure compliance with the Act by agreeing to share expenses equally.
However, an agreement can base the sharing of expenses on some other ¢ritereon.
In your letter you indicate an intent to compute expenses for the rally on the
basis of the relative size of each participant's potential constituency.

Like equal sharing of expenses this would insure that no candidate committee
would be paying a disproportionate share of the expenses of the rally.

The recording and reporting of exnenditures relating to the joint rally must
meet all of the requirements of the Act. In addition, if the agreement executed
by the participating candidates designates a commnittee to pay all expenses for
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which reimbursement will be provided by the other committees at a later time,
the designated committee must itemize all expenditures over $50.00 associated
with the rally. The committee must indicate the expenditure was made for

a joint rally. When the committee making the expenditure receives
reimbursement, it should report the reimbursement as "other receipts" in
connection with a joint rally.

If a committee is obligated to make reimbursement, it must report the total
reimbursement as an expenditure. Also, each expenditure over $50.00 which
is included within the total reimbursement must be itemized.

Finally, 1f it is agreed in writing that each committee will pay its proportionate
share as each expenditure arises, each committee must itemize its share of the
expenditure if that share exceeds $50.00.

This response is informational only and does not constitute a declaratory
ruling.

Very tr yours,
;;? ;;ii4£,¢/\77 T

Phillip T.”Frangos
Director
Office of Hearings and Legislation

PTF/cw
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October 23, 1981

Mr. Jon K. Jenkins

Attorney at Law

740 Michigan National Tower
Lansing, Michigan 48933

Dear Mr. Jdenkins:

This is in response to your inquiry concerning the Campaign Finance Act
("the Act"), 1976 PA 388, as amended. You indicate that you and other
individuals are interested in Mr. Michael F. Walsh becoming a candidate
for Ingham County Prosecuting Attorney but because of the substantial
expense involved in conducting a county-wide campaign, you doubt that
Mr. Walsh will become a candidate unless he is assured of sufficient
financial support.

In this context you ask several guestions which will be answered as
presented:

(1) Can we proceed to raise money for Mr. Walsh without his
proceeding to become a candidate for Prosecutor?

You may raise money for a prospective candidate before the individual.announces
an intention to seek a particular office. However, you should note that
section 3(1) of the Act (MCL 169.203(1)) defines "candidate,' in relevant

part, as follows:

"Sec. 3(1) 'Candidate' means an individual: (a) who files a
fee, affidavit of incumbency, or nominating petition for an
elective office; (b) whose nomination as a candidate for
elective office by a political party caucus or convention is
certified to the appropriate filing official; (c) who receives
a contribution, makes an expenditure, or gives consent for
another person to receive a contribution or make an expenditure
with a view of bringing about the individual's nomination or
election to an elective office, whether or not the specific
elective office for which the individual will seek nomination
or election is known at the time the contribution is re-

ceived or the expenditure is made; or (d) who 1s an office-

I,
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holder who is the subject of a recall vote. Unless the office-
holder is constitutionally or legally barred from seeking
reelection or fails to file for reelection to that office

by the applicable filing deadline, an elected officeholder

shall be considered to be a candidate for reelection to the

same office for the purposes of this act only." (emphasis adaed)

Under the Act a person may become a candidate even though the individual has
not announced as a candidate, filed for office, campaigned or otherwise become
a candidate in the ordinary sense of the word. VWhen contributions are
received with an individual's consent a candidate committee must be formed
pursuant to section 21 of the Act (MCL 169.221).

1f you raise money without the candidate's consent, you must form a committee
pursuant to sections 11{(2) and 24 of the Act (MCL 169.211 and 169.224). This
is discussed further in the answers to questions 2, 7, and 8 below.

(2) If the answer to question one is "yes," then is it necessary
to form a committee as defined in MCL 169.208(2) or any other
type of committee? If so, what kind of committee needs to be
formed?

If contributions are received with an individual's consent, section 21 requires
the individual to form a candidate committee within 10 days after becoming a

candidate.

[f a candidate committee is not formed, a political committee or an independent
committee must be formed. The Act's provisions with respect to political
committees are discussed in answers to subsequent questions. An independent
committee as defined in section 8(2) of the Act (MCL 169.208) may be formed
instead. This type of committee must support at least three candidates for
state elective office. Since you indicate an interest only in a local election,
this letter will not elaborate on independent committees and their obligations.

(3) If a committee is formed and receives contributions can they
be transferred to the individual's candidate committee, or hope-
fully, to his officeholder's account?

Section 3(2) (MCL 169.203) provides that "'candidate committee' means the
committee designated in a candidate's filed statement of organization as

that individual's candidate committee. A candidate committer shall be presumed
to be under the control and direction of the candidate named in the same
statement of organization." Section 21(1) provides, in part, that "a

candidate shall not form more than 1 candidate committee for each office for
which the person is a candidate." Thus, when contributions are received,

the committee formed is the candidate committee for the duration of the campaign
and, if elected, throughout the individual's term in office. Upon the
candidate's election the committee may transfer funds to his officeholder's
expense fund in accordance with Rule 39 (1979 AC R169.39).
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A political committee, on the other hand, may make contributions to a candidate
committee or an officeholder exbense fund. The Act does not limit the amount

of contributions which can be made to candidates for local office. Consequently,
a political committee may contribute to a candidate committee or an officeholder
expense fund by transferring its funds to these entities. It should be noted,
however, that section 49 of the Act (MCL 169.249) does not allow an official

to make contributions or expenditures from an officeholder expense fund to
further his or her nomination or election.

(4) Is there any prohibition against a committee receiving funds
if 1t is not required to register and formally exist?

A committee other than a candidate committec must be created when contributions
received total $200.00 or more or expenditures made total $200.00 or more in a
calendar year. A candidate committee is required to be formed within 10 days
of an individual becoming a candidate as defined in section 3(1). In keeping
with the disclosure purpose of the Act, a committee is required to report its
existence by filing a statement of organization and to report its activities
through periodic reports required by various sections of the Act.

A committee is not prohibited from receiving funds when it is not required to
organize and file as a committee under the Act. In other words, & group of
people can legally receive and spend less than $200.00 in a calendar year
without filing any reports.

(5) If a committee is formed and registered which receives
contributions, is the disposition of these funds limited by

MCL 169.246 if the individual does not become a candidate or
what disposition(s) could be made of these funds in that event?

Your question cites section 46 of the Act (MCL 169.246) but from its context it
appears your references should be to section 45 (MCL 169.245). Section 45 controls
the disposition of any unexpended funds of a campaign committee and establishes

the only method by which these funds may be disbursed, with the exception

that in event of election, funds may be transferred to an officeholder's

expense fund pursuant to section 49 (MCL 169.249) and rule 39 (1979 AC R169.39).
Disposition of political committee funds is discussed in the answer to question &.

(6} Could the unexpended contributions be given to another
candidate if the individual does not becore a candidate?

Unexpended funds of a candidate committee can only be disbursed as provided by
section 45 and may not be given to another candidate. The only narrow exception
is contained in section 45(1) wherein they may be transferred to another
candidate committee of the same candidate if he has candidate committees for
different offices simultaneously and the other provisions of this subsection

are met. A political committee would not be subject to this restriction.
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(7) Can a committee be formed tu seek a candidate for this {or
any other) office which the committee believes to be competent
and the contribution then released to that candidate's committee?

Pursuant to section 17(2) of the Act (MCL 169.211), political committees may
be established to accept contributions or make expenditures in support of

or in opposition to candidates for office. I1f a political committee has

been receiving contributions and a person it supports then becomes a candidate
forming his own candidate commnittee, the political committee may make
contributions to his committee or to his officeholder fund if established.
Assuming the individual is running for a local office, there is no limitation
on the size of the contribution.

(8) If a committee is formed to seek a gualified candidate but
believes they are unsuccessful, what disposition must be made
of the contributions, if any, which are received by the committee?

As indicated in the response to your question 5, the disposition of unexpended
funds of a candidate conmittee is governed by section 45 of the Act. Political
committees are not limited by section 45 in disposing of unexpended funds

upon dissolution of the committee. Rule 1(c) (1979 AC R169.1) defines the
terms "campaign" or “candidate's campaign" to mean "“the candidate committee's
activities for a specific election.” Section 45(2) of the Act clearly applies
to unexpended funds in a campaign committee. Section 45 as clarified by

Rule 1(c) does not include within its ambit the regulation of committees

other than candidate committees. Such a committee may dispose of unexpended
funds in any lawful way. Although the Act does not lipit the use of such
funds, there may, of course, be other Timitations on their use including

the imposition of local, state, and federal taxes.

Since your letter does not set forth a precise statement of facts as required
by section 62 of the Michigan Administrative Procedures Act with respect to

a request for a declaratory ruling, this response should be considered
informational only.

/] / /

Phillip T. Frangos, Director -
Office of Hearings and lLegislation
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October 23, 1981

John L. Ward, II, Director
Senate Republican Office
Progran and Research Staff
Staff Capitol Building
Lansing, Michioan 483909

Dear Mr. Ward:

This is in response to your request for an interpretative statement concerning
the Campaign Finance Act (the "Act"), 1976 PA 388, as amended.

Specifically, you referred to a fay 30, 1279, interpretative statement (Honorable
George Montqgomery) and a January 29, 1980, declaratory ruling {(Mr. Cene E.
Overbeck) which discussed the definition "committee" in the Act. VYou take
exception to some of the conclusions reached in those two Department of State

resnonses and ask the following question:

"Must a 'merson' who makes a 'contribution' that is in excess of
$200.90, but less than the limitations on ‘contributions' as
established in section 52 and 54 of the Act and is not prohibited
by the Act, register as a 'committee’?"

"Committee" is defined in section 3(4) of the Act (MCL 169.203(4)):

"{(4) 'Committee' means a person who receives contributions or makes
expenditures for the purpose of influencing or attemnting to
influence the action of voters for or against the nomination or
election of a candidate, or the qualification, nassage, or defeat
of a ballot question, if contributions received total $200.00 or
more in a calendar year or expenditures made total 5200.00 or

more in a calendar year. An individual, other than a candidate,
shall not constitute a committee."

NS 23
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Section 6 of the Act (MCL 16%9.206) defines “expenditure" in part as follows:

"Sec. 6{1) '"Expenditure’ means a payment, donation, loan, piedge,

or promise of payment of money or anything of ascertainablie monetary
value for goods, materials, services, or facilities in assistance
of, or in oppositicn to, the nomination or election of a candidate,
or the qualification, passage, or defeat of a ballot question .

(2) Expenditure includes a contribution or a transfer of anything
of ascertainable monetary value for the purposes of influencing
the nomination or election of a candidate, or the quatification,
passace, or defeat of a ballot question.'

Under this definition, a contribution nade fto a candidate committee, ballot
question committee, political party committee, independent committee, or
political committee 15 an expenditure made by the contributor. When that
contribution/expenditure is for the purpose of influencing an election,
exceeds $200.00, and is made by a "person®” who is not an individual, the
"nerson” is a commitiee and must file as such. Likewise a labor union which
contributes more than $200.00 to a ballot question committee or a corporation
which purchases an advertisement or advertisements in a newspaper that total
more than $200.00, in support of or in opposition to a ballot question must
file as a committee.

The only entity which may receive contributions or make expenditures totalling
$200.00 or more in a single year without being required to file as a committiee
is an individua). If an individual is a sole proprietor it does not matier
whether checks are drawn on the individual’s personal or business account.

The contributions or expenditures do not result in an obligation Lo becoue 2
comnittee. This exception is included in section 3{4) of the Act (MCL 196.203(4)).
Checks drawn on the owner's personal account and checks drawn on the business
account must be combined for the purpcse of the 1imits on contributions for a
person set forth in section 52 of the Act (MCL 169.252).

Because an expenditure can be a "contribution" and a contribution can be an
- "expenditure,” your statement, "A 'person' who makes a 'contribution,’ is
not & 'committee' anymore than a 'person' who receives an 'expenditure,’”
is incorrect, Making a contribution is making an expenditure and veceiving
an expenditure is receiving a contribution.

This response is informational only and does not constitute a declaratory ruling.
Very tryly yours,

Phiilip T. Frangos, Director
- Office of Hearings and Legisiation

PTE/cw
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Qcteober 28, 1981

Mr. Lloyd Pitsch, Treasurer
Citizens for Sheriff Phil Heffron
7515 Lincoin Lake, N.E.

Belding, Michigan 48809

Dear Mr. Pitsch:

This is in response to your request for a declaratory ruling regarding the

Campaign Finance Act, 1976 PA 388, as amended ("the Act") and the propriety
of refunding to the candidate unexpended campaign funds which the candidate
has contributed.

You state the facts as follows:

"Qur funding raising activity was more successful than we had
anticipated, leaving us with a Targe unexpended balance after
the election. A portion of these unexpended funds are being
transferred to an office holder's expense account, and we would
1ike to refund Sheriff Heffron his contributions at this time
rather than waiting four years until we can dissolve the
candidate committee."

Section 3 of the Act (MCL 169.203) states as part of the definition of
candidate that "(u)nless the officeholder is constitutionally or legally
barred from seeking reelection or fails to file for reelection to that office
by the anplicable filing deadline, an elacted officehoider shall be considered
to be a candidate for reelection to that same office for the purposes of

this act only." Section 21 of the Act (MCL 169.221) requires that a candidate
form and maintain a candidate committee. Officeholders «re therefore required
o maintain their campaign committees throughout their tenure in office and
until they are no longer considered candidates for reelection under the Act.

The only provision contained in the Act for the disbursement of unexpended
funds is section 45(2) of the Act {MCL 169.245) which provides:

"(} Unexpended funds in a campaign committee that are not
211gible for transfer to another candidate committee of the person,
cursuant to subsection (1), shall be given to a political party
committee, or to a tax exempt charitable institution, or returned
to the contributors of the funds upon terminaticn of the campaign

committee.” (emphasic addec)

ME—al 8/77 @1
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Since disbhursement under this section can occur only on termination of the
campaign committze, Sheriff Heffron cannot distribute unexpended campaign
funds to contributors until he is no longer a candidate as defined in
section 3.

This response may be considered as informational only and does not constitute
a declaratory ruling.

Yery truly yours,

%gg/ L Sty

Phillip T. Frangos, Director
Office of Hearings and Legislation

PTF/cw
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October 28, 1981

Mr. Alan V. Reuther

Assistant General Counsel

International Union

United Automobile, Aerospace & Agricultural
Implement Workers of America

8000 East Jefferson Avenue

Detroit, Michigan 48214

Dear Mr. Reuther:

This is in response to your letter requesting an interpretation of the Campaign
Finance Act ("the Act"), 1976 PA 388, as amended, with respect to certain contri-
butions the Michigan UAW Political Action Committee (Michigan PAC) wishes to make.

You indicate Michigan PAC wishes to contribute to various campaigns for state
and loccal office by paying printers directly for printed matter to be used in a
campaign. This payment would be in lieu of a contribution of money to the
committees which would in turn purchase campaign materials.

Your proposal would have the printed matter prepared and ordered by the candidates.
The candidates would be solely responsible for disseminating the printed material.
Michigan PAC's only involvement would be payment of the bill.

Further, you state payments for the printed material would be reported by Michigan
PAC as in-kind contributions to the respective candidates. The candidates would
also Jist the payments as in-kind contributions on their reports. You indicate
there would be full disclosure of the transactions.

You go on to suggest that printed matter contributed in this matter by Michigan

PAC will meet the requirements of the Act for identification of printed matter

used in an election campaign if it bears only the name and address of the candidate's
committee. Section 47(1) of the Act {MCL 169.247) provides:

"A billboard, placard, poster, pamphlet, or other printed
matter having reference tc an election, a candidate, or ballot
question, shall bear upon it the name and address of the person
paying for the matter.”

MS..45  8/77 rf;'}fy:u
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In support of your contention, you submit that requiring the name and address
of Michigan PAC to appear on the printed matter "would give the misleading
impression that Michigan PAC was responsible for preparation of the literature."

Adoption of the interpretation of section 47(1) that you suggest requires inter-
pretation of the phrase "person paying for the matter" as meaning "the person on
behalf of whom the matter was purchased.” Such an interpretation would dilute
the clear legislative intent as expressed in unambiguous language, to identify
written material with the entity which provides the funding for its publication.

Therefore, the Department declines to interpret section 47(1) of the Act in the
manner you have suggested.

This response is informational only and does not constitute a declaratory ruling.
Very truly vours,

iy 2 Zraey

Phillip T. Frangos, Director
Office of Hearings and Legislation

PTF/cw
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November 3, 1681

Mr. Frederick L. Schmoll, III
Suite 600

352 S. Saginaw

Flint, Michigan 48502

Dear Mr. Schmoll:

I have been asked to respond to your letter of February 17, 1981 to

Ms. Susan K. Clark. I understand that you represent Flint Arrowhead
Lodge No. 126, F.0.P., and that on October 11, 1980 this organization
made an in-kind contribution of $520.90 to the "Fullerton for District
Judge Committee." This contribution was not reported by your client, but
by the recipient. On December 3, 1980, as a result of a review of the
Fullerton Committee's filings by the Department of State, your clients
were sent a lotice of Failure to File. On February 19, 1980, the Department
received a Statement of Organization and Campaign Statements covering the
period from 1/11-12/31/80 along with your cover letter to Ms. Clark.
Although you aid not specifically request it, the Department will treat
your letter as a request for an interpretative statement and respond
accordingly.

In 1980 the legislature considered proposed amendments to sections 35 and

24 of the Act. Senate Bill 801 was intanded to modify section 24, while

House Biil 5265 was designed to amend section 3%. Senate Bill 801 did

not pass, while House Bi11 5265 was passed and became 1960 PA 215. These
proposed modifications related section 35(4) to the ©iling waiver requirements
of section 24 and provided that the waiver applies to expenditures of less

than $500.00. This is supported by a perusal of section 35(4) in its entirety,
including the first sentence, which you did not consider pertirent. That
sentence reads: "“A committee filing a sworn statement pursuant to section 24(7)
need not file a Statement in accordance with subsection (1) !

Because Senate Biil 801 did not become Taw, the Department, in order to give
Toaizal and consistent meaning to section 35(4) reads this section in
conjuns.ion with the existing waiver provisions and has determined that the
only relevant amount is the $500.00 figure imposed by sectjon 24. Because

the committee which you represent exceeledthis figure, it does not have a
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filing waiver; nor was one asserted in your Statement of Organization filed
February 19, 1981, Therefore, the late fees which were assessed should be
paid. I am enclosing a copy of a similar ruling directed to John W. Northrup
which addresses similar concerns along with information published by the
Department concerning the reporting waiver.

Since the Department disagrees with your first contention (i.e., that no late
filirg fees are due) your request that late fees be waived pursuant to section
15(1){g)(i1) of the Act must be considered. For purposes of discussing this
issue, it will be assumed that your letter of February 17th constitutes the
required written request and that all required filings have been made.

Section 15 provides that late fees may be waived only upon a showing of "good
cause," a term specifically defined in the Act. In your letter, you do not
allege any of the elements of "good cause™ contained in section 15(g)(i) but
contend that such cause is demonstrated by the factors noted in your letter
(i.e., all required filings have been made; any fajlure to make a "technically
required filing was unintentional" and "the circumstances are somewhat unique
and do not suggest negligence in any ordinary sense of the word."). You should
be advised that the factors you allege do not fall within the very limited
examples of "good cause" specified in section 15(g)(ii). Those factors “include
the loss or unavailability of records due to a fire, flood, theft or similar
reascn and difficulties related to the transmission of the filing to the

filing officiai, such as exceptionally bad weather or strikes involving trans-
portation systems." Since you have documented no showing of "good cause” as
centemplated by the above-quoted section, no waiver is possible.

Your third suggested alternative concerns a "conciiiation agreement" which
you submitted pursuant to sections 15(2) and 15(3) of the Act. VYou should be
aﬁvieed that the Departmrﬁt is not able to "conciliate" this matter. A
conciiiation agreement is 1nappropr1ate because section 16 of the Act provides
that the Secretary of State wmust refer committees that fail to file to the
Attorney General. This has a?ready been done in your case.

This response is informational only and does not corstitute a declaratory
ruling.

Very truly yovrs,

%%/4/ Stz

i1lip T. Frangos, Director
Offxce of Hearings and Legislation

PTF/cw
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November 3, 1987

Charles Perlow

Honigman, Miller, Schwartz and Cohn
2290 First National Building
Detroit, Michigan 48226

Dear Mr. Periow:

This is in response tc your inquiry concerning applicability of the Campaign
Finance Act {the "Act"), 1976 PA 388, as amended, to the return of certain
late filing fees which were paid after July 1, 1981. Before addressing the
issue you have raised, a brief review of relevant provisions of the Act is
in order.

Pursuant to section 3(4) of the Act (MCL 169.203), a person other than an
individual who receives or expends $200.00 or more for the purpose of

influencing the action of the voters for or against the qualification, passage

or defeat of a ballot question is a cormmittee subject to the reporting requirements
of the Act. Thus, a person who contributes (i.e., expends) $200.00 or more to

a ballot question committee becomes a ballot question committee and must file

a statement of organization as required by section 24 of the Act (MCL 169.224).

A person who fails to file a statement of organization within 10 days is subject

to late filing fees of up to $300.00. Failure to file for more than 39 days

is a misdemeanor which may result in a fine of not more than $1,000.00.

Ballot question committees are also required by sections 34 and 35 of tne Act
(MCL 169.234 and 169.735) to file certain other statements and reports on a
periodic basis. Failure to do so may result in the assessment of late filing
fees and other penalties.

Section 82 (MCL 169.282) establishes the effective dates of certain penalty
provisions contained in the Act. This section was recently amended by 198l
PA 102 to read in pertinent part:
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“{2) A penalty or late filing fee imposed pursuant to section 24,
34, or 35 shail neither be enforceable nor due or payable as a
result of a person making expenditures of $200.00 or more as a
contribution to a ballot question committee before October 15, 1981.
I1f a person has paid a late filing fee as a result of an expenditure
of $200.00 or more as a contribution to a ballot question committee
before July 1, 1981, the iate Tiling fee imposed pursuant to section
24, 34, or 35 shall be returned by the person who collected the late
fiiing fee upon written request of the person who paid it."

Thus, a person who contributes $200.00 or more to a hallot gquestion committee

by October 15, 1981, and who fails to timely file a statement of organization

or other report is immune fromany penalty or late filing fee which would otherwise
be assessed.

1981 PA 102 was signed by the Governor on July 16, 1381, and given immediate
effect. Since that date, the Secretary of State and other filing officials

have been without authority to collect late filing fees from persons contributing
to baliot question committees.

In addition, 1981 PA 102 provides "if a person has paid a late filing fee as

a result of an expenditure of $200.00 or more as a contribution to a ballot
questicn committee before July 1, 1981," the person is entitled to a refund upon
written request. You have asked whether this sentence authorizes a person who
pzid a late filing fee after July 1st to obtain a refund. You point out that
the above-guoted language is ambiguous and can be construed in either one of
tWo ways.

, the sentence can be interpreted to mean that a person who pays a late

g fee before July 1, 1981, is entitled to a refund. If this interpretation

yrevails, there are persons vwho paid late filing fees after July 1st but before

LUly 16th {the effective date of the amendment) who are not entitied to

e1mbur< ment. On the other hand, the sentence can be construed to mean that

a person who contributes to a ballot question committee before July 1, 1981,

may apply for a refund. The latter Lon>fructwoﬂ would entitie persons who f11ed
statement of organization before July i, 1381, to obtain a refund without

regard to the date on whicn the penalty was paid.

The courts in this state have coans 1stent1y held that an wm“'guous statute must
be construed to carry out the legistature's intent. Moieover, when the meaning
of a statute is in doubt:

:tr1w 1f¥«wr f”i‘“rions omitted). Ordinarily, if a statute is
Joen B0 construction at all. it will be construed if peossible as
peosrovent 1rJus*1&e (“itations omitied) and obviate absurd

wstances.”  Smith v City Commission ¢f Grand Rapids,

u y
: oy~ . - TF CREY
Micn 235, 24¢—Z41 (19377,
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It is clear that the underlying purpose of 1981 PA 102 was to grant relief

to all persons who inadvertently became committees by contributing $200.00

or more to a ballot gquestion committee before October 1, 1981. If 1981 PA

102 is construed to mean that only those persons who paid Tate filing fees
before July 1, 1981, are entitled to refunds, an absurd result follows. That
is, a group of persons within the designated class (those who paid late filing
fees after July l1st but before the effective date of the amendment) would be
barred from relief. This injustice could not have been intended by the
legislature. Consequently, 1981 PA 102 must be construed as permitting a
person who paid a late filing fee after July 1, 1981, as a result of contributing
to a ballot question committee to apply for and obtain a refund.

This response is informational only and does not constitute a declaratory ruling.
Very truly yours,

Sty £ Sy

Phillip 7. Frangos

Director

Office of Hearings and Legistation
PTF/cw

cc: Mary MclLean
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November 10, 1981

Mr. John D. Pirich

Miller, Canfield, Paddock & Stone
110 Business & Trade Center

200 Washington Square, North
Lansing, Michigan 48933

Dear Mr. Pirich:

This is 1n response to your inquiry concerning applicability of the Campaign
Finance Act (the "Act"), 1976 PA 388, as amended, to partnership contributions.
Specifically, you have asked:

"May a law firm which is a partnership including professional
corporations make firm contributions to a political candidate
or committee and have the contributions charged back to only

non-professional corporation partners?”

As indicated in an April 29, 1981 Tetter to Mary F. Galasso, partnerships are
unique creatures under Michigan law. A partnership is a separate entity, yet
it is also a group of individuals. Under the Department's interpretation of
the Act set forth in the Galasso letter, a partnership may act as a single entity
or a partnership check may be used to make one lump sum contribution which is
attributed in specific amounts to individual partners. Obviously, no part of
a campaign contribution may be attributed to an individual partner who is
incorporated as a professional corporation because of section 54 of the Act
(MCL 169.254). However, the fact that some partners are incorporated does not
prevent the unincorporated partners from having contributions made with
partnership checks where the contributions are attributed only to the
unincorporated partners. Attribution, as used in this context, means the
unincorporated partners' shares of the partnership profits shall be reduced

by the amount of the contribution while the draw or compensation of the unin-
corporated partners remains unaffected, i.e., as if no contribution had been
made.
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As stated in the Galasso letter, a partnership is presumed to be separate
entity when using the partnership checking account unless a written statement
identifying the actual individual contributors accompanies the contribution.
The proper procedure a partnership must follow when making a contribution bears
repeating from the Galasso letter:

“When partners wish to use a partnership check to make a contribution
to a committee, the check should be accompanied by a written statement
containing the name, address, date, and amount of contribution being
made by each partner. The recipient committee should then report the
contributions as if they had received a separate check from each
partner and no mention should be made of the partnership as a
contributor. Those partners whose contributions total more than $200
must have their occupation, employer, and principal place of business
reported in addition to their name, address, date, and amount of
contribution. When the partnership acts as a person in its own right,
a separate statement should not accompany- the check and the amount
contributed will not be attributed to the individual partners. By
following this contribution and reporting orocedure, partnerships and
their partners will avoid violating section 41(6) of the Act (MCL 169.241)
which prohibits a contribution being made 'by any person in a name
other than the name by which that person is identified for legal
purposes. '

This response is informational only and does not constitute a declaratory ruling.

Very truly yours,

o) 7 et

Phillip 7."Frangos
Director
Office of Hearings and Legislation

PTF/cw
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December 1, 1981

Mr. James C. VanHeest
A 5137 146th Avenue
Holland, Michigan 49423

Dear Mr. VanHeest:

You raised several questions concerning the Campaign Finance Act (the "Act"),
1976 PA 388, as amended. However, your primary question is whether or not the
"principal campaign commnittee of a candidate for federal office . . . shall be
required to file campaign finance reports with the Michigan Secretary of State's
office." Since the issues raised by your secondary questions are variations of
the issue giving rise to the primary question, only the latter is answered in
this statement.

In a letter to Mr. Phillip J. Arthurhultz, dated November 2, 1978, it was
noted that "It is possible for an individual to be a candidate for purposes
of Federal law and the Act." The Act applies to an individual at the point
in time that he or she becomes a "candidate" as defined in section 3(1), (MCL 169.203).
Simply being a candidate for a Federal office in this state does not subject a
person to the filing and other requirements of the Act. However, if the Federal
candidate is also a candidate for elective office as defined in the Act, there
must be compliance with the requirements of the Michigan statute.

As the Arthurhultz letter points out, political campaigns for Federal office

are within the jurisdiction of the Federal Elections Commission. It is suggested
you direct an inquiry to that agency. Accordingly, the answer to your "primary
question” is that the candidate committee of a candidate for Federal office

is not automatically required to comply with the Campaign Finance Act. However,
such compliance may be required if the Federal candidate is also a candidate. for
state or local office or if the committee of the Federal candidate engages in
financing activity within the purview of the Act.

For exampie, Federal committees may desire to make contributions to political
party committees. There is nothing in the Act precluding contributions from
Federal committees to political party committees. However, if funds totailiing
mere than 3200.00 are turned over to a political party committee and pieced in
an account from which they may be used to further the nomination or election of
candidat:s for state or local office, the donor of such funds, if other than an
individual, becomes a "committee" as defined by section 3(4) of the Act and
compliance with the Campaign Finance Act 1s required. This is true whether

the transferred funds are placed in the ofricial committee depository or a




Mr. James C. VanHeest
December 1, 1981
page 2

secondary depository of the political party committee. Unless the conlributor
clearly designates the funds as being for other than campaign purposes, the
Department presumes that contributions to a political party are made for the
purpose of influencing the nomination or election of a candidate for state or
local office, or the qualification, passage or defeat of a ballot question.

This response may be considered as informational only and does not constitute
a declaratory ruling.

yours, 27

Phillip T. frangos, Director
Office of Hearings & Legislation

Very- tru

N

PTF/ jmp
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December 2, 1981

Committee to Elect Judge Thomas Edward Kennedy
Macomb Circuit Court

30500 VanDyke, Suite 800

Warren, Michigan 48093

Dear Judye Kennedy:

This 1s in response to your request for a declaratory ruling concerning
applicability of the Campaign Finance Act ("the Act"), 1976 PA 388, as
amended, to certain joint expenditures made by four candidates for circuit
juuage. You also inquired about the reporting requirements of the Act.

At the time of your request, you were a candidate for circuit court judge in
lacomb County. Your opponent was one of four incumbent circuit judges who was
seeking reelection. The three others were unopposed. Apparently, the incumbent
judges made certain joint advertising expenditures.

You raised the following issues with respect to these facts:

"Issue I: Is a contribution by a candidate committee for an
advertisement (Billboard, sign, literature, etc.) which is intended
to influence the election of all four, three who are unopposed for
election and one who is opposed, equally, a violation of section 44(2)
of the Campaign Finance Act, which states:

'A candidate committee shall not make a contribution
te, or an independent expend1ture in behalf of, another

candidate comnmittee .

Issue I1l: Would the result in issue [ he different if the
expenditure in that issue was made prior to the filing deadline, at
& tinie when the three circuit judges, who are now unopposed, believed
that there would or might be opposition, though there was no announced
opposition?

Issue III: Must an incumbent district judge file an annual
financial statement (Due June 30) for his circuit court committee

when he becomes a candidate for a higher office, where his opponent
would be exempt from such a disclosure requirement?"

It has "oon determined that you are not a proper party to request a declaratory

ruline regarding issues I and I, Section 63 of the Administrative Procedures
Act. 1969 PA 3006, as amended, provides (in part):

PSS by £E/77
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"On request of an interested person, an agency may issue a
declaratory ruling as to the applicability to an actual state
of facts of a statute administered by the agency or of a rule
or order of the agency. An agency shall prescribe by rule the
form for such a reguest and procedures for its submission,
consideration and disposition. A declaratory ruling is binding
on the agency and the person requesting it unless 1t 1s altered
or set aside by any court.” (emphasis added)

"Interested person" is defined in rule 6 of the administrative rules promulgated
to implement the Act, 1977 AACS R269.1 et seq., as "a person whose course of
action would be affected by a declaratory ruling." Although you state you are
an opponent of one of the candidates whose campaign practices are in question,
yaur course of action would not be affected or bound by a ruling based upon
these facts. In a letter to Mr. Zolton Ferency, dated December 29, 1977, the
Department indicated it would not issue a declaratory ruling to a third party

in these circumstances. Your request for a declaratory ruling with respect to
issues I and Il is therefore denied.

However, the issues you raised are of sufficient interest to merit a general
response. For this reason, the following analysis is offered.

With respect to issues I and II, the Department has previously recognized that

the Act permits candidates to make joint expenditures. In a letter to Mr. Wayne

M. Deering, dated August 6, 1980, the Department indicated “the same considerations
which apply to joint fund raising events also apply to joint expenditures such

as shared advertising." These considerations are detailed in a September 20, 1978,
letter to Mr. Michael W. Hutson. Copies of the Deering and Hutson letters are
attached for your convenience.

In each of the attached letters, the Department emphasized that section 44(2) of the
Act (MCL 169.244) prohibits a candidate committee from making a contribution to
another candidate committee. Consequently, it is imperative that no candidate

bear a disproportionate share of a joint expenditure. Such a disproportionate

share may constitute an illegal contribution to the other participating candidate
committees.

You indicate that "funds from each of the candidate comniittees of the four circuit
judges have been spent for advertising (specifically billboards and literature)
that promote each candidate . . . equally." It is assumed, therefore, that each
candidate has paid an equal share of the joint advertising expenditures. You are
concerned, however, that an opposed candidate realizes an unequal benefit as the
result of a joint expenditure. You argue that such benefit constitutes an
inpermissible contribution from the unopposed candidate to the opposed candidate.

“Contribution™ 1s defined in section 4 of the Act (MCL 169.204) as anything of
ascertainable monetary value made for the purpose of influencing the nomination
or eleccion of a candidate. If an opposed candidate receives more benefit from
Joint auvertising than an unopposed candidate, that benefit has no ascertainable
monetary value as long as the candidates bear an equal share of the joint
expenditure. Thus, an unopposed candidate who shares equally in a joint
expenditure with an opposed candidate does not make a contribution to the opposed
candidate in violatiorn of section 44,
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[ssue [II concerns whether an incumbent district judge who is seeking election
to the circuit bench must file an annual campaign statement. Section 35 of the
Act (MCL 169.235) provides for the filing of annual campaign statements. This
section, which was recently amended by 1980 PA 215, states (in relevant part):

"(1) In addition to any other requirements of this act to file

a campaign statement, a committee other than an independent

committee, shall also file a campaign statement not later than

January 31 of each year. The campaign statement shall have a

closing date of December 31 of the previous year. The period

covered by the campaign statement filed pursuant to this sub-

section shall begin from the day after the closing date of the

previous campaign statement. A campaign statement filed pursuant

to this subsection shall be waived if a post-election campaign statement
has been filed which has a filing deadline within 30 days of the closing
date of the campaign statement required by this subsection.

(2) Subsection (1) does not apply to a candidate committee for an
officeholder who 1s a judge or a supreme court justice, or holds an
elective office for which the salary is less than $100.00 a month
and does not receive any contribution or make any expenditure during
the time which would be otherwise covered in the statement.”
(emphasis added)

(Former section 35(1) required all committees to file a campaign statement not
Tater than June 30 and contained no waiver provision. Subsection (2) was
changed by adding "or a supreme court justice.")

You arque that pursuant to section 35(2) a district judge who has formed a circuit
court candidate committee should not be required to file an annual campaign
statement, especially where his or her opponent is an incumbent circuit judge

who is exempt from filing. However, under the Act each candidate committee a
person forms is considered a separate entity. Thus, the candidate committee

of an incumbent is considered the candidate committee of an officeholder, but

any other committee the incumbent forms is simply the candidate committee of

a candidate for a particular office. In other words, the incumbent is not

an officeholder with respect to each office he or she seeks.

In answer to your question, a judge who becomes a candidate for another office
must file an annual campaign statement when he or she forins a new candidate
committee because the judge is not considered an officeholder with respect to
the office sought. Section 35(2) applies only to the candidate committee of an
incumbent judge.

A review of statements and reports filed by your committee indicates that on
June 27, 1980, the committee filed an incomplete annual campaign statement
whiich rated: "This is a candidate committee for an officeholder who is a judge
and, therefore, exempt from the filing of an annual statement pursuant to
section 35(1) of the act." On Octcber 29, 1980, the committee filed a pre-
general campaign statement which included a list of contributions received
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and expenditures made during the period covered hy the disputed annual
statement. Since the issue you have raised is one of first impression and
there has been full disclosure, you will not be required in this instance
to file an amended annual report.

This response is informational only and does not constitute a declaratory
ruling.

Very truly yours,

T D)
‘ L’Q%Lb&%&ﬁ%? /- ;2144,4AL;;,,,z____-

Phillip T. Frangos, Director
Office of Hearings and Legislation

PTF/cw
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Dccember 2, 19381

Mr. Jack Bailey

aeneral Manager

CN - WCAR

Livonia, Michigan 48901

Dear Mr. Bailey:

This 1s in response to your inquiry concerning applicability of the Campaign
Finance Act ("the Act"), 1976 PA 388, as amended, to the sponsorship of a
radio program nosted by a state senator.

Specifically, you indicate WCAR radic currently airs a weekly public service

program entitled "People Power," which 15 hosted by State Senator Doug Ross.

You state the program focuses upon "“consumer oriented problems and solutions.

However, "(t)here is absolutely no political content allowed in this program,
and certainly no content that would give campaign support” to Senator Ross.

Your question concerns whether local retailers may sponsor the program without
violating the Act. Before responding, however, it is first necessary to deter-
mine whether a station may hire an officeholder to host a public service program
without itself violating the Act's provisions.

The Campaign Finance Act, in part, regulates the nature and amount of contributions
and expenditures made in support of or opposition to a “candidate." Pursuant to
section 3{1) (MCL 169.203) an officeholder is a "candidate" for purposes of the
Act. Thus, any contribution or expenditure made with respect to a state senator

is subject to tne Act's provisions.

"Contribution" is defined in section 4 of the Act (MCL 169.204) as including
anything of ascertainable monetary value “made for the purpose of infiuencing
the nomination or election of a candidate, or for the qualification, passage,
or defeat of a ballot question.” The definition of "expenditure" is set forth
in section 6 of the Act (MCL 169.206):

"(1) 'Expenditure' means a payment, donation, loan, pledge, or
promise of payment of money or anything of ascertainable monetary
value for goods, materials, services, or facilities in assistance
of, or in opposition to, the nomination or election of a candidate,
or the qualification, passage, or defeat of a ballot question. An
of fer or tender of an expenditure is not an expenditure if expressly
and unconditionally rejected or returned."

MS .43 & ’77
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(2) Expenditure includes a contribution or a transfer of anything
of ascertainable monetary value for purposes of infiuencing the
nomination or eiection of any candidate or the qualification, passage,
or defeat of a ballot question." {Emphasis added)

inese cgefinitions make it clear that before an action can be determinad in be
a contribution or expenditure 1t must pe something of ascertainabie monetary
value whicn is "in assistance of, or in opposition to, the nomination or

g ~~tion of a candidate or tne gualification, passage, or dereat of a baliot
cuestion . . ." If a radio station furnishes the facilities in assistance of
a candicdate's election it has made a contribution to the candidate's campaign.

However, subsection (3) of section 6 exempts certain expenditures from the
operation of the Act. This subsection provides, in part:

"(3) Expenditure does not include:

(c) An expenditure for communication on a subject or
issue 17 the communication does not support or oppose

a ballot issue or candidate by name or clear inference

or an expenditure for the establishment, administration,
or solicitation of contributions to a fund or independent

committee." (Emphasis added)

Accordingly, if a given program has no content which would support or oppose
either the candidate hosting the program, another candidate ¢r a ballot question,
the activity is exempt under section 6(3)(c). On the other hand, if any portion
of the program does support or oppose any candidate or ballot question, the
exemption is no longer available, and the Act's regulatory scheme is fully
applicable.

In the latter instance, if the program supports the candidate serving as nost,

the candidate must report as a contribution the value of the wages, goods,
materials, services or facilities not paid for by a sponsor and given by the station
in assistance of the candidate's nomination or election. Similar repcrting reguire-
ments are applicable where the program supports or oppcses another candidate or
ballot question, and the station's expenditures with respect to that segment of the
program are directed or controlled by another person.

Where no such direction or control is exerted, the station is deemed to have made

an independent expenditure. If such expenditures total $100.01 or more, the station
must file a report of the independent expenditure within 10 days pursuant to section 51
of the Act (MCL 169.251). When expenditures reach $200.00 a statement of organi-
zation as a committee must be filed pursuant to section 24 of the Act (MCL 169.224).

It is particularly important to note that section 54 of the Act (MCL 169.254)
prohibits a corporation from making a contribution or expenditure on benalf of a
candidate. Consequently, if a station is incorporated and the program supports or
opposes any candidate, the station has violated the Act. A corporation may, however,
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contribute up to $40,000 to a ballot question committee and may alsCc make an
independent expenditure relating to a ballot question., wnich is defined in section
2(1) of the Act (MCL 169.201) as a question which is submitted or which is intended
to be submitted to the voters, whether or not it gualifies for the ballot.

U7 course, section 54 does not prohibit any station from maxing an expenditure
Tor & news story, commentary or editorial in support of or opposition t©o a
candidate or baliot question. This type of expenditure, when made in the
reqgular course of broadcasting, is excluded from the operation of the Act by
section 6(3)(d).

Tne answer to the question you raised, i.e., whether a local retailer may sponsor

a public service program without violating the Act, also depends upon the program's
content. Thus, where the program does not support or oppose any candidate or
ballot question, the activity is exempt pursuant to section 6(3)(c), and a retailer
may sponsor the broadcast without regard to the provisions of the Act. Conversely,
1f the program supports or opposes a candidate or ballot question, the above-
described statutory provisions come into play. In such cases, an incorporated
retailer is prohibited by section 54 from sponsoring a program affecting the
nomination or election of a candidate, but not a ballot question.

IT the candidate who hosts the broadcast is benefitted by tnhe program's content,
the candidate must report the fact of sponsorship as an in-kind contribution.
Where the program supports or opposes another candidate or a ballot question,
sponsorship is considered an independent expenditure, provided the expenditure
is not made at the direction or control of another person, and must be reported
Ly the retailer if such expenditures total $100.01 or more. When such expendi-
tures reach $200.00 a statement of organization as a committee must be filed
pursuant to section 24 of the Act (MCL 169.224).

Finally, the Department is unable to respond to your inquiry concerning applica-
bility of the lobbyist regulation act, 1978 PA 472, to the above-described facts.

In order to respond, more information is needed regarding the financial relationships
between the parties involved. For your information, the legisiation was declared
unconstitutional by the Ingham County Circuit Court. The decision is being appealed.

It should be emphasized that broadcasting is subject to regulation by the Federal
Communications Commission. Nothing in this response should be read as being in
conflict with or contradictory to any law, regulation, rule or decision administered
or issued by the FCC with respect to political broadcasts, equal time provisions

or reiated subjects.

Tris response 1s informational only and does not constitute a decliaratory ruling.

Very truly yours,

-
v./{’/ o ’

oy < oy
) té’:,{_./’/ ,,/, &,///C:/’///" /(6""’(:;/
Pnitiip 1. Frangos, Director
O7tfice of Hearings & Legistiation
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