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T h i 5  i s  i n  response t o  y o u r  r e q r ~ ~ s t .  f o r  a  declaratory r ~ r l i  ng c n n c c r n i n q  t h o  
a  p p l  i ca b i  li t y  o f  t h e  Camp a i g n  F i  nance Ac t  ( t  hr! Act.) . 19 76 PA 388. a5  

arrended, t o  t h e  s o l i  c j  t a t i o n  o f  c o n t r i h  t i o n s  t o  t h c  D ~ t r o i  t E d i  son 
P o l i  t i  c a l  A c t  i o n  Commi t t e e  (EdPAC) f r o m  smpl o y ~ r - s h a r ~ h o l d ~ r s  o f  t h c  
D P  t r o i  t Ed i son C o w  any (De t r o i  t Ed i  son).  

EdPAC i s  a  sepa ra te  s ~ g r e g a t e r i  f r ~ n d  e s t a h l i  shed by D ~ t . r o i  t. E d i  son uncler t h o  
a u t h o r i t y  o f  s ~ c t i o n  5 5  o f  t h e  A c t  (MCL 169.255).  T ~ P  s o l i c i  t a t i n n  o f  
c o n t  r i  h l t i 0 t - t ~  t o  EdPAC i s  r e s t r i c t e d  t o  c e r t a i n  i n d i v i d ~ l a l s  by s c c t  i o n  
5 5 ( 2 ) .  9 c t i o n  5 5  s t a t e s  i n  i t s  e n t i r e t y :  

"Sec. 55. (1 )  A c o r p o r a t i o n  or j o i n t  s tock 
conpany f o r n e d  l ~ n d e r  t h e  laws o f  t h i s  o r  a n o t h ~ r  5 t a t ~  
o r  f o r e i g n  c o u n t r y  may make an expendi  t u r ~  f o r  t h e  
e s t a b l i  shrnent and admi n i s t r a t i o n ,  and s o l i c i t a t i o n  o f  
c o n t r i h u t i o n s  t o  a  sepa ra te  s ~ g r e g a t e d  frrnd t o  h e  I J ~ P ~  

f o r  p o l i t i c a l  purposes.  A f u n d  e s t a b l i s h e d  under  t h i s  
s e c t i o n  s h a l l  be  l i r n i t e t l  t o  mak ing c o n t r i h u t i o n s  to .  
and e x p e n d i t u r e s  on b e h a l f  o f ,  c a n d i d a t e  c o m n ~ i t t ~ ~ s ,  
b a l l o t  q u e s t i o n  commi t t ees ,  p o l i t i c a l  part.y commi t t c ~ s . ,  
a  nd i ndependent commi t tees .  

( 2 )  C o n S r i h t i o n s  f o r  a  f r ~ n t l  established by a  
c o r p o r a t i o n  o r  j o i n t  s tock corrlpany r ~ n t l e r  t h i s  s c c t  i o n  
[nay be s o l i  c i  tetl f rom any o f  tlir! f o l  l w i  ncJ pcrsons o r  
t h e i r  spouses: . 
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( a )  Stock ho lde rs  o f  t h e  c o r p o r a t i o n .  
( b )  O f f i c e r s  and t l i  r e c t o r s  o f  t h o  c o r p o r a t i o n .  
( c )  Empl oyees o f  t h e  c o r p o r a t i o n  who have p o l i c y  

making. manager ia l ,  p r o f e s s i o n a l ,  suprirvi sory ,  vr: 
a  ctmi n i s t r a t i v e  n o n c l e r i c a l  respons i b i  li t i e s .  I 

.. . ( 3 )  C o n t r i b u t i o n s  f o r  a  fund  e s t a b l i s h e d  t ~ n d e r  
t h i s  s e c t i o n  by a  c o r p o r a t i o n  which i s  n o n p r o f i t  may be 
s o l i c i t e d  from any of  t h e  f o l l c w i n g  persons o r  t h c i r  
s  par ses: 

( a )  Members o f  t h e  c o r p o r a t i o n  who a r e  i n d i  v i -  
d u a l s .  

(h )  S tockho lders  of  members o f  t h e  c o r p o r a t i o n .  
( c )  O f f i c e r s  o r  d'i r e c t o r s  o f  members o f  t h ~  

c o r p o r a t i o n .  
( d )  Empl oyees of  the  mmbers of t h p  c o r p o r a t i o n  

who havp p o l i c y  making, manageri a l ,  p r o f e s s i o n a l ,  
s u p e r v i s o r y ,  o r  a d m i n i s t r a t i v e  n o n c l e r i c a l  respon- 
s  i b i  li t i e s .  

( 4 )  C o n t r i b u t i o n s  s h a l l  not  be ohta iner l  f o r  a  
f u n d  e s t a b l i s h e d  under t h i s  s e c t i o n  by use of coerc ion ,  
p h y s i c a l  fo rce ,  o r  as a c o n d i t i o n  o f  erqJloym~nt o r  
membership o r  by u s i n g  o r  t h r e a t e n i  ng t o  trsp . jnh 
d i  sc r im i  n a t i o n  o r  f i n a n c i a l  r e p r i s a l s .  

( 5 )  A person who k n m i  ng ly  v i  o l a t ~ s  t h i s  s ~ c t i o n  
i s  g u i l t y  o f  a  fe lony and s h a l l  be punished by a  f i n e  
o f  not  more t h a n  $5,000.00 o r  impr i soned  f o r  not  more 
t h a n  3 y e a r s ,  o r  both,  and i f  t h e  person i s  o t h e r  than  
a n  i n d i v i d u a l ,  t h e  person s h a l l  be f i n e d  not  more than  
$10,000.00. " 

You i ndi cate  t h a t  EdPAC i s  c o n s i d e r i n g  p l a n s  t o  s o l i c i t  shareholders  who 
a r e  errployees e n r o l l e d  i n  t h e  corrpany's Employee Savings Pl an ( E S P ) .  T ~ P  - E S P  i s  a  p a y r o l  1 savings program whi,ch a l l w s  employees t o  v o l u n t a r i l y  
c o n t r i b u t e  up t o  s i x  p e r c e n t  of  t h e i r  s a l a r y  t o  one o r  morp investment  
f u n r l s .  Fund A i s  a  d i v e r s i f i e d  o q u i t y  fund, F l ~ n d  8 i s  a gov~rnrnent  
o b l i g a t i o n s  fund, and Fund C c o n s i s t s  o f  investments  s o l s l y  i n  D ~ t r o i t  
E d i  son Common Stock.  ESP c o n t r i b r l t i o n s  funded by s a l a r y  r fed~rc t inns  d r ~  

f u l  ly  vested a t  a l l  t imes.  

I n  a d d i t i o n ,  D e t r o i  t E d i s o n  i n v e s t s  50 c c n t s  i n  t h e  D e t r o i t  Ed isnn  Common 
Stock Fund f o r  every d o l l a r  an errployee saves. As you e x p l a i n  i n  yo t l r  
1  e t t ~ r :  
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"A1 1  t h e  Conpany m t c h i n g  c o n t r i b u t i o n s  are  c r e t l i t e d  t o  
t he p a r t i c i p a t i n g  engl oyees account each c a l ~ n c l a r  y e a r  
( c a l l e d  " c l a s s  y e a r s " ) ,  and may p rod~rce  ~ a r n i n g s .  The 
Corrpany match ing c o n t r i b u t i o n s  and r ~ l a t e d  ~ a r n i , n o s  . . . be long  t o  t h e  enployee ( a r e  vested)  whenaeach' 
c  l a s s  year  matures. Each c l a s s  year  matures on Ja'n~rary 
1 .  of. t h e  f a l r t h  ca lendar  y e a r  a f t e r  t h e  year  i n  which 
t h e  c o n t r i b u t i o n s  a r e  made. That y e a r  i n  olrr p l a n  i s  
c a l l e d  a  mature year .  The company matching contr i I)11- 
t ions and r e l a t e d  earn ings represented by t h a t  maturc! 
y e a r  become vested andJbelong t o  t h e  employee. 

Employee ESP members niay wi thdraw p a r t  o r  a1 1 o f  t h e  
v a l u e  o f  t h e i r  Corrpany'matching c o n t r i b u t i o n s  f o r  any 
matu re  c l a s s  years ,  once a  ca lendar  y e a r  i n  an amount 
o f  $500 o r  more i n  r n r l t i p l e s  o f  $100, o r  100 p e r c e n t  o f  
t h e  va lue  o f  t h e i r  e ~ l o y e e  c o n t r i b u t i o n s ,  w i t h o u t  
p  enal t y  ." , 

You ask whether  enpl oyees whose c o q a n y  match ing c o n t r i  hu t  ians and r r ? l a t e d  
earn ings  a r e  vested a r e  s tockho lders  who may be s o l i c i  t ~ d  under t h e  A c t .  

T h i s  q u e s t i o n  was f i r s ' t  p resented t o  t h e  Federa l  E l e c t i o n  Conimission on 
J u l y  25, 1988. Under federa l  law, a  c o r p o r a t i o n  may on1.y s o l i c i t  
c o n t r i b t i o n s  t q  a separate  segregated fund f rom t h e  c o r p o r a t i o n ' s  
s  tockholr ters and t h e i r  farni l i e s  and i t s  execu t i ve  o r  a d ~ n i n i s t r a t i v e  
personne l  and t3heir fami l i e s .  (2 USC 4 4 1 h ( 4 ) ( A ) ( i ) ) .  " S t o c k h o l d ~ r "  i s  
d e f i n e d  i n  1 1  CFR 114 . l (h )  as f o l l w s :  

" (h) ' S t  ock h o l  de r '  means a  person who has a 
v e s t e d  henef i c i a l  i n t e r e s t  i n  s tock,  has t h e  power t o  
d i r e c t  h w  t h a t  stock s h a l l  be voted, i f  i t  i s  v o t i n g  
s t o c k ,  and has t h e  r i g h t  t o  r e c e i v e  d iv idends. "  

The Con~ori s s i o n  concluded i n  Advi sory Op in ion  1988-36 t h a t  ESP p a r t i c i p a n t s  
who have a t  l e a s t  one share o f . D e t r o i t  Ed ison  Common Stock c r e d i t ~ r l  t.o 
t h e i r  accarn t  f o r  a  p l a n  y e a r  t h a t  has mat~ r red  a r t ?  s tockho l t l c rs  w i t h i n  t h c  
meaning o f  1 1  CFR 1 1 4 . l ( h ) .  As such, they may be s o l i c i  t e d  by EdPAC untlcr 
f e d e r a l  l a w .  A copy o f  t h i s  Adv isory  Op in ion  i s  at tacher i  hereto .  

The M ich igan  ac t  and a d m i n i s t r a t i v e  r u l e s  do not  i n c l ~ ~ d r ,  a d e f i n i t i o n  o f  
" s t o &  ho lder . "  t i o w ~ v e r ,  i t appears t h a t  ESP members who tiavs ves t e d  
i n t e r e s t s  i n  D e t r o i t  Ed ison  Cooimon Stock a r e  s tockholders  w i t h i n  t h e  
g e n e r a l l y  accepted meaning o f  t h a t  term. 

A c c o r d i n g  t o  t.he documents submi t ted  w i t h  your  r u l i n g  r e q ~ ~ ~ s t ,  ESP 
p a r t i c i p a n t s  who have Common Stock c r e t l i t e d  t o  t h e i r  account f o r  a p l a n  
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y e a r  t h a t  has matured s h a l l  have a  100% v ~ s t s d  i n t e r c s t  i n  t h a t  st.ock 
( A r t i c l e  I X ,  s e c t i o n  9 . 2 ) .  The t r u s t e e  o f  t h e  f u n d  i s  r e q ~ l i r e d  t o  v o t ~  
t h o s e  shares  of s tock i n  accordance w i t h  t h e  d i r e c t i o n s  o f  r a c h  p a r t i c i p a n t  
( A r t i c l e  V I, s e c t i o n  6 . 3 ( c )  ). Shares f o r  wh ich  no v o t i n g  , i . n s t r ~ r c t i o n s  arr !  
r ~ c e i v e d  may n o t  be vo tsd .  F i  n a l  l y  . p a r t i c i p a n t s  who hav6 a  b s s t ~ r l  
i n t e r ~ s t  sha re  i n  t h e  p r o f i t s  o r  l osses  o f  D e t r o i t  Ed ison.  . U n d ~ r  g ~ n e r a l  
p  r i n c i p l e s . o f  . c o r p o r a t e  law,  t h e s e  f a c t o r s  i n d i  c a t e  t h a t  ESP p a r t i c i p a n t s  
who have Common Stock  c r e d i t e d  t o  t h e i r  account  f o r  a  ma tu re  p l a n  y c a r  a r c  
s t o &  h o l d e r s  o f  D e t r o i t  E d i  son. 

Presumably ,  t h e  employees who a r e  t h e  s u b j e c t  o f  y o u r  r r~ l i  ng r r q ~ ~ e s t .  
d o  n o t  have p o l i c y  making, manager ia l ,  p r o f e s s i o n a l ,  s r l p c r v i s o r y ,  o r  
arlmi n i s t r a t i v e  n o n c l e r i c a l  r e s p o n s i b i l i t i e s  and cannot  h ~  s o l i c i t ~ d  under  
s  r c t  i o n  55(2) ' (c)  o f  t h e  A c t .  However, s e c t i o n  5 5 ( 2 )  (a )  p ~ r m i  t s  t h e  
s o l i  c i  t a  t i o n  of s t o c k h o l d e r s  o f  t h e  c o r p o r a t i o n .  T h ~ r ~ f o r c ,  i n  answer t o  
y a l r  qcrest ion, EdPAC may s o l i c i t  e m p l o y o ~ s  who a r e  e n r o l l ~ d  i n  t h e  Emp lo .y~s  
Sav ings  P l a n  i f t h e i r  corrpany ma tch ing  c o n t r i b u t i o n s  and r p l a t e r l  ~ d r n i n g s  
i n  DP t r o i  t Ed i  son Common Stock ar t !  f111 l y  ves ted.  

T h i s  rpsponse i s  a d e c l a r a t o r y  r r l l i n g  p e r t a i n i n g  t o  t h e  spec i  f i c  f a c t s  and 
c l t r ~ s t i o n s  presented.  

S i n c e r e l y  . 



Opinions 

(159371  A0 1988-36: S o l i c i t s t L o n  o f  ESOP P e r t l c l p a n c e  

[Hembcre  of  a n  e m p l o y e e  =savings p l a n  u n d c r  w h l c h  matching c o n t r l b u t l o n u  p u r c h a e r  
t h e  e m p l o y e r ' r  e t o c k  m y  b e  e o \ l c i t c d  by t h e  c o r p o r a t e  p o l t t l c n l  n c t l o n  co tn tn l t t cc  
e a  e t o c k l ~ o l d e r e  u l n c e  t h e  r e e t r l c t  l o n o  o n  wl t h d r a w l n g  a  t o c k  nnd uo  1?11Joy1nc lr t o c k  
d l v l d c n d e  a r e  m l n l m o l .  Anaver  t o  Jolin F. H e r k c a ,  D c t r o l t  Ed1vo11 I ' o l l t l c ~ l  Ac t to t1  
Col~ml t t c e ,  2000  Second  Avenue, D e t r o l t ,  M l c h l ~ o n  4 8 2 2 6 . 1  

T h l s  r e e p o n d e  t o  y o u r  l e t t e r s  o f  J u l y  25 e n d  A u g u e t  9 ,  190U, r e q u c e t l n g  a n  
a d v l t t o r y  o p i n l o n  o n  b e h a l f  o f  t h e  D e t r o l t  E d l e o n  P o l l t i c a l  A c t l o n  Coar,aLttee ("EdPAC") 
concerning a p p l i c a t i o n  o f  t h e  F e d e r a l  E l e c t l o n  Campalgn A c t  of  1 9 7 1 $  * r ' * u ~ n c n d e d  ( " t h e  . A c t " ) ,  and  Commleelon r c g u l a t l o n a  t o  t h e  a o l i c l t a t l o n  o f  v o l u n t u r y  c o h , t r l l u t l o n e  f r o m  
c m p l o y e e e  o f  D e t r o l t  E d l e o n  Company ( " D e t r o l t  E d l e o n " )  who p u r c l ~ n e e  o r  r e c e i v e  s t o c k  
t h r o u g h  ~ e t r o i t  E d l e o n ' s  Employeee '  S a v l n g e  P l a n  ("ESP") I /  - 

You e x p l a l n  t h a t  a f t e r  e l x  man the  o f  employmen t ,  D c t r o l t  E d l e o n  e m p l o y c e e  a r c  
c l l g l b l c  t o  p a r t i c i p a t e  I n  t h e  ESP by c o n t r i b u t i n g  -from o n e  t o  o l x  p e r c e n t  o f  t h c l r  
r a l a r y  on  c l t h e r  a n  a f t e r - t a x  o r  b e f o r e - t a x  b a e l e . l /  T t ~ e a c  e w p l o y e e r  may d e u i g n n t e  
t h e  c o n t r l b u t l o n s  t o  t h r e e  d i f f e r e n t  l n v e e t m e n t  Funde .  Funda A a n d  U u r e  i n v c n t c d  
r e s p e c t i v e l y  I n  common s t o c k e  ( s e l e c t e d  f r o m  S t n n d u r d  and  P o o r ' e  5 0 0  I n d e x )  a n d  Ln 
c e r t l t l n  g o v e r n m e n t  o b l i g a t l o n e  o r  b a n k  d e p o e l t e .  ESP a r t .  V I ( n )  a n d  ( b ) .  Fund C,  
t h c  D e t r o l t  E d l s o n  Common S t o c k  Fund,  i n v e e t e  s o l e l y  i n  D c t r o l t  E d l e o n  Coturnon S t o c k .  
ESI' n r t .  VI(c).. I n  o d d l t l o n  t o  ESP c o n t r l b u t l o n e  f u n d e d  by e o l n r y  d c d u c t l o n u ,  
D c t r o l t  E d l a o n  w i l l  m t c h  SO c e n t e  f o r  e v e r y  $1 t h a t  a p o r t l c l p o t l n ~  c m p l o y c c  
d e e l g n a t c s  t o  h l e  o r  h e r  ESP a c c o u n t .  ESP a r t .  V ,  $ 5 . 1 .  T h e e c  m t c t t l n g  e m p l o y c r  
c o n t r l b u t l o n s  a r e  d e p o e l t e d  I n  t h e  D e t r o l t  E d l s o n  Common S t o c k  Fund a n d  i n v c e t e d  
o n l y  I n  D c t r o l t  E d l s o n  Common S t o c k .  I 

You e x p l a l n  t h a t  u n d e r  t h e  ESP, e m p l o y e e  v e e t l n g  und w i t l u l r u w u l  t l g h t u  ~ f f e c t l n g  
a l l  t y p e s  of  ESP c o n t r l b u t l o n s  a r e  b a e c d  o n  t h e  " a r a t u r i n g  o f  pion yearn.":/ ESP a r c .  
1 X .  19.1 .  A p l a n  y e a r  m a t u r e s  o n  J a n u a r y  1 oC t l t e  E o u r t l ~  c u l c n d u r  y e u r  f u l l o v l n g  
s u c h  p l a n  y e a r .  An e m p l o y e c  hoe  a  100% v e u t e d  l n t e r e e t  I n  r r m t c t ~ l n g  c m p l o y c r  con-  
t r i b u t l o n a  made o n  b e h a l f  of  t h a t  e m p l o y e e  d u r l n g  a  m u t u r e d  p l a n  y e a r .  T h c r e l o c c ,  
I f  a n  e m p l o y c e  p a r t i c i p a n t  r e c e l v e a  a  $ 1 0 0  m a t c h l n g  c o ~ l t r l b u t l o n  Ln 1983 ( p l a n  y e u r  
o n c ) ,  t h a c  c o n t r l b u t i o n  v e e t e  on  J a n u a r y  1 ,  1987 (pion y e a r  f o u r ) .  An employce ' t i  
l n t e r e e t  I n  a n y  o c h e r  c o n t r l b u t l o n ,  h o w e v e r ,  v e e t e  o n  t h e  d a t e  I t  u a n  w d c .  

You e x p l a l n  t t t a t  a n  e m p l o y e e  p a r t l c l p a n t  may v i t t u i r a v  f r o m  t h e  p l o n  o n c e  a  
y e a r ,  w l t h o u t  p e n a l t y ,  a l l  o r  p a r t  o f  t h e  v a l u e  o f  t i i c  e m p l o y e c ' a  nnd t h e  m a t c h i n g  
c r u p l o y e r l e  c o n t r l b u t l o n  w l t h  r e e p e c t  t o  a n y  m a t u r e d  p l a n  y e a r .  ESP a r t .  X ,  110 .3 (a ) .  
Eactt t l m e  a n  e m p l o y e e  p a r t l c l p a n t  makee more  t h n n  o n e  w l t l d r n w o l  d u r l n g  a n y  p l u n  
y c ~ r ,  e u b s e q u c n t  c o n t r l b u t l o n e  a r e  e u e p e n d e d  f o r  a  t h r e e  mon th  p e r l o d .  ESIe a r t .  X ,  
110.5 .  An c m p l o y e c  who h a e  w l t l u l r a v n  e l l  c o n t r l b u t l o n s  f o r  m o t u r c d  p l a n  y c a r e  m y  
v l t t d r ~ v  f r o m  t h e  p l a n  100% o f  t h e  v a l u e  o f  e m p l o y e e  c o n t r l b u c l o n e  w l t h  r e u p e c t  t o  
a l l  p l u n  y e a r e  t h a t  have  n o t  m a t u r e d .  ESP a r t .  X ,  1 1 0 . 3 ( b ) .  I f  on  c m p l o y c e  rrmkes 
s u c h  u w l ~ t ~ r a u a l ,  however ,  a l l  c o n t r l b u t l o n a  a r e  e u e p c n d c d  f o r  u l x  rnont l~e .  Any 
c w p l o y c e  p u r t l c l p a n t  who e l e c t s  t o  w i t h d r a u  h l e  o r  h e r  l n t c r e a t  I n  t h e  ESP nu~y 
r c c c l v c  a  c h e c k  f o r  t h e  v a l u e  of t h e  s t ~ a r e e  c r e d l t e d  t o  h l s  o r  h e r  a c c o u n t  o r  r e c e i v e  
v l ~ o l r  e h a r e e  o f  D e t r o L t  E d l s o o  Common s t o c k .  ESP a r t .  X ,  110.8.  

hi a n  e x ~ m p l e  o f  t h l a  w l t h d r a u a l  p r o c e d u r e ,  a n  e m p l o y e e  who e n r n u  $ 2 0 , 0 0 0  a 
y e a r ,  who d r c l d c e  t o  l n v e e t  1% ( $ 2 0 0 )  o f  t h n t  e u l a r y  I n  Fund A ,  w i l l  r c c c i v u  . 5 X  
( $ 1 0 0 )  o f  t h a t  u a l a c y  i n  m a t c h l n g  e m p l o y e r  c o n t r l b u t l o ~ r s .  T h i s  $ 1 0 0  1s i n v e s t e d  
i n  D e t r o l t  E d l s o n  Common S t o c k  t h r o u g h  Fund C ,  and a f t e r  o n e  y e a r ,  t h n t  e m p l o y e e  
w l l l  have  $ 1 0 0  i n  D c t r o l t  E d l e o n  Common S t o c k  a t t r l b u t e d  t o  h i s  o r  h c r  a c c o u n t .  
Accordingly, o n  J a n u a r y  l e t  f o u r  y e a r s  a f t e r  t h a t  p l a n  y e n r  e n d e ,  t h n t  c m p l o y c c  m y  
wl t tu l rnw Ills o r  h e r  v e e t e d  i n t e r e s t  l n  t h e  e t a c k  r e p r e e e n t e d  by t h e  $ 1 0 0  m n t c h l n g  

. c m p l o y c r  c o n t r l b u t l o n  f o u r  y e a r s  e a r l i e r .  

You a l s o  l p d k c a t e  t h a t  p a r t l c l p s t i n g  cmployeee  a r e  g l v e n  t h e  r l g h t  t b  v o t e  a l l  
a t o c k  a l l o c n t e d  t o ' i h e l r  a c c o u n t e  a s  e x c r c l a e d  t h r o u g h  a  t r u e t e e .  ESP a r t .  VT, 
6 c  D c f o r e  s m e e t l n g  o f  e h n r e h o l d e r s ,  t h e  t r u e t e e  muec eend  p a r t l c l p u t l n y  
e m p l o y c c e  a  c o p y  o f  t h e  e o l l c i t a t l o n  macerLaL f o r  a o c h  m c c t l n g ,  t o g e t h e r  w i t h  a form 
t h a t  r c q u e e t s  t h a t  e m p l o y e e s  p r o v i d e  l n e t r u c c l o n e  t o  t h e  t r u e t e c  on  how t o  v o t e  t t l c  
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10.5. A c c o r d i n g l y ,  t h e  Commleslon c o n c l u d e e  t h a t  e m p l o y e e  p a r t l c l p a n t e  v h o  h a v e  a t  
l c a e t  one  s h a r e  o f  D e t r o i t  E d i a o n  Common S t o c k  c r e d l c e d  t o  t l l e l r  a c c o u n t  f o r  a  p l u n  
y e e r  t h a t  h a s  m a t u r e d  have  t h e  r i g h t  t o  r e c e i v e  d l v l d e n d e  and  t h u e  o r e  e t o c k h o l d e r e  
u n d e r  1 1  CFR 1 4 4 , l ( h ) .  

S o l i c i t a t l o n e  by EdPAC a n d  D e t r o i t  E d l s o n  of  v o l u n t a r y  c o n t r l b u t l o n a  f r o m  a n y  
e m p l o y e e  v h o  q u a l l f i e e  a e  a D e t r o i t  E d l e o n  s t o c k h o l d e r  muet  w c t  t h c  r c q u l r c m c n t s  f o r  
a p r o p e r  s o l l c l t a t l o n  u n d e r  t h e  A c t  and r e g u l a t l o n e .  2  U.S.C. ~ 4 4 l b ( b ) ( 3 ) ( ~ ) , ( ~ ) ,  
and ( C ) ;  e c e  1 1  CFR 1 1 4 . 5 ( a ) .  F o r  e x a m p l e ,  a  c o r p o r a t l o n  o r  s e p a r a r o  e c g r e g a t r d  f u n d  

I t h a t  e o l l c l t e  c o n t r l b u t l o n e  of  a  p a r t i c u l a r  amount  mue t  i n f o r m  t ] lc  pcr ' son e o l l c l t r d  
t h a t  s u c h  amount  i e  o n l y  a  s u g g e e t l o n  and  t h a t  t h e  p e r e o n  l e  f r c c  t 6 , c o n t r l b u t e  more  
o r  l e s s  t h a n  t h e  e u g g e e t e d  amount .  11 CFR 1 1 4 . 5 ( ~ ) ( 2 ) .  H o r c o v c r ,  nny e o l l c l t n t l o n  
f o r  a  e e p a r i t e  segregated f u n d  mue t  d e e c r l b e  t h e  p o l l t l c a l  p u r p o s c s  o f  t h e  f u n d  a n d  
e p e c l f y  t h a t  p e r e o n a  h a v e  t h e  r l g h t  t o  r e f u o , e  t o  contribute t o  t h e  f u n d  w i t h o u t  
reprisal. 11 CFR 1 1 4 . 5 ( a ) ( 3 ) , ( a ) ( 4 ) ,  and  ( a ) ( $ ) .  . - .  

T h l s  r e e p o n e o  c o n e t l t u t e s  a n  a d v l e o r y  o p i n i o n  concerning a p p l l c a t l o n  o f  t h c  A c t  
or r e g u l n t i o n e  prescribed by t h e  Commlsalon t o  t h e  e p c c l f l c  t r u l t c ; a c t l o n  o r  a c t l v l t y  
s e t  f o r t h  I n  y o u r  r e q u e e t .  S e e  2 U.S.C. 14371: 

D a t e d :  S e p t e m b e r  26 ,  1 9 8 8 .  

I /  You l n d l c a t e  t h a t  t h e r e  a r e  t h r e e  D e t r o i t  E d i a o n  Employcce '  S a v i n g e  P l a n s :  - 
( 1 )  Employees '  S a v i n g e  P l a n ;  ( 2 )  ESP f o r  e m p l o y e e e  r e p r e s e n t e d  by L o c a l  
223  o f  t h e  U t l l l t y  Worke ra  U n l o n  o f  A m e r l c a ;  and ( 3 )  ESP f o r  crnployccb: 
r e p r e s e n t e d  by L o c a l  1 7  o f  t h e  International B r o t h e r h o o d  O F  E l c c t r l c a L  
Worke r s .  You e x p l a i n  I n  a  l e t t e r  d a t e d  Auguec 2 4 ,  1980 ,  t h a t  e x c e p t  f o r  
t h e l r  e f f e c t i v e  d a t e 8  t h e  r u l e e  a n d  r e g u l a t  l o n e  g o v c r n l n g  . e a c h  p l u n  a r e  t h e  
same. Accordingly, t h l e  o p l n l o n  r e f e r e  t o  a l l  t h r e e  p l a n s  u s  o n e  ESI'. 

2 /  An e m p l o y e e  m a y , c h o o e e  t o  e a v e  b e f o r e - t a x ,  r a t h e r  t h a n  a f t e r - t a x ,  d o l l a r s .  - 
Such  b e f o r e - t a x  c o n t r l b u t l o n s ,  c a l l e d  e rnp loyc r  e l c c t l v e  c o n t r l b u t l o n s ,  
a r e  n o t  e u b j e c t  t o  F e d e r a l ,  S t a t e  o r ,  l o c a l  t a x  u n t i l  p n l d  o u t  t o  t h e  
employee .  ESP a r t .  X ,  110.4 .  A f t e r  r e o c h l n g  t h e  a g e  o f  5 9  1 / 2 ,  a n  
e m p l o y c e  m y  v i t h d r a v  f r o m  t h e  p l a n  o n c e  6 y e a r ,  w i t h o u t  p c n n l t y ,  a l l  o r  
p a r t  o f  t h e  e l e c t i v e  e m p l o y e r  c o n t r l b u t l o n e .  ESP a r t .  X ,  S10.5. Uccause  
a 1 1  e m p l o y e e  p a r t l c l p a n t e  r e c e l v e  ma t c h l n g  e m p l o y e r  c o n t  r L b u t  l o n e ,  t h l s  
o p l n l o n  d o e s  n o t  a d d r e e c  t h e  r e s t r l c t l o n s  o n  t l i e  uL t h d r a u a l  o f  e l c c t  l v e  
e m p l o y e r  c o n t r l b u t l o n s .  

I /  A p l a n  y e a r  s h a l l  mean t h e  p c r l o d  beginning w i t h  t h e  c f f c c t l v a  d a t e  o f  t h e  - 
p l a n  a n d  e n d l n g  December 3 1 s t  o f  t h e  same y e a r  a n d  c n c h  c a l e n d a r  y e a r  
t h e r e a f t e r .  ESP a r t .  11, 12.32. The e f f e c t l v e  d a t c e  of  a l l  t h r c e  ESP 'a  
o r e  i n  1983. 

4/  Any e m p l o y e e  p a r t l c l p a n t e  who e l e c t  t o , r c c e l v e  a  c h e c k  f o r  t h e  v a l u e  of  - 
t h c l r  f u l l  L n t e r e e t  I n  D e t r o i t  E d l e o n  Common S t o c k  w l l l  n o t  h o l d  u t  l e a s t  
one  s h a r e  and  wou ld  n o t  b e  e t o c k h o l d e r s  u n d e r  I  I  CFR 1 1 4 . l ( h ) .  

M v t  e o r y  O p l n l o n  1908-36 
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A c o r p o r a t l o n  l a  g e n e r a l l y  p e t m l t t e d  t o  e o l l c l t  c o n t r l b u t l o n a  t o  I t s  t i c p a r a t c  
s e g r e g a t e d  f u n d . f r o m  a ' r e e t r l c t e d  c l a e a '  composed o f  s t o c k h o l d c r s ,  c x b c u t  l v c  and 
~ d m l n l a c r a t l v e  p ' c r s o n n e l  and t h e l r  CnarLllee.  I L CFR l l G . S ( g ) ( l ) .  T h e  Commission's 
r c ~ u l n c l o n e  d e f l n e  " s t o c k h o l d e r "  t o  mcen "a p e r e o n  who h a s  a v e l i t c d  b e n e f l c l a l  
i n t e r e s t  I n  e t o c k ,  h a s  t h e  power  t o  d l r e c t  how t h a t  s t o c k  e h a l l  b e  v o t e d . . .  and line 
t h c  r l g h t  t o  r e c e i v e  d l v l d e n d s . "  1 1  CFR l l b . l ( h ) .  I n  t h e  c o n t e x t  o f  e m p l o y e e  e t o c k  
a a v l n g u  p l a n s ,  e m p l o y e e s  t h a t  a r e  o t h e r w l e s  n o t  e o l i c l t a b l e  a c q u l r e  u t o c k  t h r o u g h  
l n v c s c m e n t  a c c o u n t s  e u b J e c t  t o  e p e c l n l  d l s i n c e n t l v e s  t o  v l t h d r n u i n g  t h e  o c c u m u l u t c d  0 
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funde.  I n  t h o e e  c l r c u m e t a n c e e ,  t h e  ComPlLs8ion hae  f a c e d  t h e  t e a k  of r e c o n c i l i n g  t h e  
brood d e f i n i t i o n  of " s t o c k h o l d e r "  w i t h  t h e  l i m i t a t i o n e  upon a c c e e e  t o  t h e  i n v e e t m c n t  f:! 'yf 
t h a t  a r e  i n h e r e n t  i n  moat qmployee  s t o c k  o v n e r e h i p  p l a n e .  

I t  may be r e a e o n a b l y  a r g u e d  t h a t  '(I s t o c k h o l d e r  i e  a s t o c k h o l d e r '  a e  l o n g  n e  
u 

t h a t  p e r s o n  l ~ a e  t h e  e e e e n t l a l ,  l e g a l l y  r e c o g n i z e d  r i g h t e  of o v n e r s h i p ,  v o t i n g  of 
s h a r e s  and r i g h t  t o  r e c e i v e  d i v i d e n d e .  See  t h e  D i e e e n t i n g  O p i n i o n  oE Commluoioner 
J o a n  D. Alkcne i n  Advieory O p i n i o n  1983-17 [15723] .  H o s t  a l l  c o r p o r a t e  employee  
s t o c k  o w n e r s h i p  p l a n e  p r e s e r v e  t h e s e  fundamenta l  r l g h t e  a t  law. I t  may a l s o  be 
r e a s o n a b l y  a r g u e d  t h a t  any q u e l i f i c a t i o n e ,  compromises o r  l i m i t a t i o n s  u p 9 n " t h o b e  
c s s c n t l o l  r i g h t s ,  a s  a r e  commonly irnpoeed u n d e r  employee s a v i n g s  p l a n s ,  p l a c e ,  e u c h  
611ore o v n e r e  i n  n  c l a e e  i n f e r i o r  t o  normal  e t o c k h o l d e r e  and o u t e i d e  t h e  r c y u l n c i o n ' e  
d c f l n i t l o n  of a  " s t o c k h o l d e r . "  See  D i e e e n t i n g  O p i n i o n  of C o m d s e i o n e r  Thomas E. 
H u r r l e  i n  A d v i s o r y  O p i n i o n  1983-35 (157351. U n f o r t u n a t e l y ,  e v i d e n c e  c a n  be  found  
v l t h i n  C o n g r e a s l o n a l  l e g i a l a t l v e  h i e t o r y  t o  e u p p o r t  e i t h e r  a rgument .  

I n  a  s e r i e s  of a d v i e o r y  o p i n i o n s ,  t h e  Commlesion h a s  d e v e l o p e d  a  compromlsc v i c v  
of " s t o c k h o l d e r "  s t a t u e  v i  t h i n  t h e  c o n t e x t  of employee eclvingo p l a n e  by f o c u s i n g  upon 
t h u t  d e f l n i t l o n a l  c r i t e r i o n  r e g a r d i n g  t h e  " r i g h t  t o  r e c e l v e  d i v i d e n d s . "  Uy c h a t  v iew.  
ernploycee p a r t l c l p o t l n g  i n  p l a n e  u n d e r  v h i c h  , t h e y  r e c e i v e  t h e i r  d i v i d e n d e  i n  c l ~ e h  a r c  
c l c a r l y  s o l i c i t a b l e  a s  "e tockholdere . "  Advieory  O p i n l o n  1988-19 (159271. Employees 
vlio p a r t i c i p a t e  i n  e  tock  o v n e r s h l p  p l a n e  u n d e r  which t h e i r  d i v i d e n d e  a r e  uutomat  i- 
c o l l y  r e l n v c e t e d  " q u n l l f y  a e  e o l i c i t a b l e  e t o c k h o l d e r e  o n l y  i f  t h e y  n c t u c ~ l l y  u i t h d r o v  
s t o c k  o r  have a g e n e r a l l y  u n r e s t r i c t e d  o p t i o n  t o  v i t h d r a w  e tock ."  FEC Cnmpulgn Guide  
f o r  C o r p o r o t l o n e  and Lnbor O r g a n i z a t i o n s ,  p. 10 ( r e l y i n g  upon Comdus ior l  o p i n i o n s  - 
c l c c d  b e l o v ) .  

I n  A d v i s o r y  O p i n i o n  1984-5, t h e  C o m d e e i o n  d e t e r m i n e d  t h u t  p o r t i c t p n t i n g  
employcen v e r e  n o t  e o l i c i t a b l e  a e  " s t o c k h o l d e r s "  u n d e r  e a v i n g s  p l a n e  i n  v l i i ch  t h e  
p e n a l t y  of " a n t o m a t l c  euepene ion"  from f u r t h e r  p a r t i c i p a t i o n  I n  t h e  p l a n  was lmpoeed 
f o r  v i t h d r a v a l  of funde n o t  h e l d  , i n  t h e  a c c o u n t  f o r  a t  l e a s t  t h r e e  y e a r s .  The 
C o m d s s l o n  s t a t e d  t h a t  i t  v i e v e d  " t h e  a u t o m a t i c  eUGpenS~0n p e r i o d  n s  a s l g n l f i c n n t  
r c s t r i c t l o n  on o  p n r t i c l p a n t ' e  r i g h t  t o  v i t h d r a v  s t o c k  and t h e r e f o r e  on t h e  r l g h t  t o  
r c c c i v e  d i v i d e n d s . "  The o p i n i o n  f a v o r n b l y  c i t e d  Adviuory O p i n i o n  1983-17, v i le re  n 
oimLlar  r e s u l t  woe reached  u n d e r  c i r c u m e t a n c e e  t h a t  a l s o  i n c l u d c d  "a one-year  
r u s p c n s i o n  p e r i o d  on c e r ~ d i n  v i t h d r a v a l e . "  T h a t  e a r l i e r  o p i n i o n ,  however ,  eeemed 
t o  cnd0rr .e  a much more eweeplng view t h a t  employee8 c o u l d  n o t  be e a l d  t o  ' r e c e i v e '  
d l v i d c n d e  u n d c r  nny employee e t o c k  o v n e r s h l p  p l a n e  i n v o l v i n g  a u t o m t l c  r e i n v c e t m c n t  
of d l v l d c n d e  u n t i l  t h e y  a c t u a l l y  v i t h d r e v  e t o c k  from t h e  p l a n .  I n  Advisory  O p i n i o n  
1 9 8 4 - 5 ,  t h e  ComnlseLon a l e 0  d l e t i n g u i e h e d  A d v i s o r y  O p i n i o n  1983-35, v h l c h  permitted 
~ o l i c l t a t i o n  o f  employee e t o c k h o l d e r e  where " t h e  e a v i n g e  p l o n  had v n r l o u e  d i a -  
i n c c n t i v e e  t o  e t o c k  v i t h d r a w a l s ,  b u t  d i d  n o t  impoee any  e u e p e n s i o n  p e r i o d  on  t h e  
employee's r l g t l t  t o  make c o n t r i b u t i o n e  t o  t h e  plan."  

Thc r e s u l t  reached  by t h e  C o m d e e i o n  i n  Advisory  O p i n i o n  1988-36 i s  e n t i r e l y  1.. , . , , I  ' ' 

c o n c i s t e n t  w i t h  t h i s  p r e c e d e n t .  The p r e e e n t  c i r c u m e t a n c e a  i n v o l v e  some limitations 
upon cmployccs '  r i g h t e  t o  wi thdraw funde from t h e i r  e t o c k  e a v i n g s  accounts, b u t  t h e  
r e ~ ; c r l c t l o n s  a r e  n o t  t o o  e e v e r e .  . T h e  o p i n i o n  eeerds p a r t i c u l a r l y  p e r s u t ~ d c d  by t l ~ c  
prov ld  l n g  of r e a s o n a b l e  o p p o r t u n l t i e e  f o r  v i  t h d r a v a l s  v i  t h o u t  J U  toma t  i c  s u s p c n e l o n  
from t h e  program. Thie  u e e  of a  ' s i g n i f i c a n t '  r e s t r i c t i o n  t c f i t  by t h e  Commlarlon 
a p p e a r s  t o  be o  r e a s o n a b l e  compromiee p o e i t i o n  f o r  d e f i n i n g  "stockholder" l n  t h c  
n c t t l n g  of cmployce e t o c k  e n v i n g e  p lane .  I t  eeems t o  s a t i s f y  t h e  C a u ~ m l e s l o n ' s  
l n t e r c r t  i n  hav ing  t h o e e  s o l i c i t e d  e t e n d  on a r e l a t i v e l y  ' e q u a l  f o o t l n g '  a s  
e  t o c k h o l d e  r e .  

Tuo ~ c r l o u a  problerne w i t h  t h i s  a p p r o a c h  a r e  e v i d e n t ,  hovever .  F l r e t ,  l c g a l  
l n t e r p r e c a t i o n  u n d e r  t h i s  a p p r o a c h  t u r n s  on t h e  a r c a n e  f i n e  p o i n t 8  of p r o v k ~ i o n s  i n  
cmployee n t o c k  ownereh ip  p l a n e  f o r  w i t M r a v a l  of funde.  I t  f a i r l y  demande caee-  
by-cane a n a l y s i s ,  r a t h e r  t h a n  e n a i l y  i d e n t i f i a b l e  g u i d e l i n e s .  See  l l a r r l s  d i s e e n t ,  
i d .  D i e t i n c t i o n s  between w i t h d r a v a l  p r o v i e i o n e  i n  d i f f e r e n t  p l a n s  a r e  c e r t u l n  t o  - 
become i n c r e a s i n g l y  m i n u t e  and i n e i g n i f i c a n t .  

. 0 .  

Second,  t h e  u n d e r l y i n g  argument  t h a t  u n r e e t r i c t e d  v i t h d r a v a l  r i g h t e  o r e  a  
n e c e s s a r y  e l e m e n t  t o  " t h e  r i g h t  t o  r e c e i v e  d i v i d e n d e "  i e  based  on a  f i c t i t i o u e  l e g e l  ' . I (  t 

n o t i o n  t h a t  t h e  r i g h t  of r e c e i p t  depende upon a  r i g h t  t o  u n q u a l i f i e d  o r  immediate 

I 
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S T  A T E  T R E A S U R Y  BUlLOlNG 

March 31, 1989 

Donald W. Freels,  CAE 
Execut ive Vice President  
Michigan Associat ion o f  Rea l to rs  
P.O. Box 40725 
Lansing, Michigan 48901-7925 

Dear Mr.  Freels :  

Th is  i s  i n  response t o  your  request f o r  an i n t e r p r e t i v e  statement regarding 
t h e  requirements of t h e  Campaign Finance Act ( t h e  Ac t ) ,  1976 PA 388, as 
amended. 

The quest ions you wish t h e  Department t o  address r e l a t e  t o  f i l i n g  requ i  re- 
ments f o r  o f f i c e r s  of b a l l o t  quest ion committees. Some l o c a l  assoc ia t ions  
o f  r e a l t o r s  in tend t o  form b a l l o t  quest ion committees so t h a t  they may 
c o n t r i b u t e  t o  f u t u r e  b a l l o t  quest ion campaigns. These assoc ia t ions  
would l i k e  t o  make a  s t a f f  employee t h e  t reasu re r  o f  t h e  b a l l o t  quest ion 
committee r a t h e r  than the  assoc ia t i on  member who serves as t h e  t reasu re r  
o f  the  l o c a l  associat ion. 

S p e c i f i c a l l y ,  you ask the  f o l l o w i n g  quest ions: 

"1. May an incorpora ted  or non-i ncorporated member- 
sh ip  assoc ia t ion  which r e g i s t e r s  as a  b a l l o t  quest ion 
comnit tee designate as i t s  t reasu re r  f o r  purposes 
o f  t h e  Campaign Finance Act a  person o the r  than 
t h e  i n d i v i d u a l  who serves as t h e  t r e a s u r e r  o f  t h e  
assoc ia t ion?"  

Sect ion 21 o f  t h e  Act (MCL 169.221) inc ludes  var ious p rov i s ions  which 
r e l a t e  t o  the  appointment and the  d u t i e s  of the  t reasu re r  of a  committee. 
These prov is ions  are s e t  f o r t h  i n  the  fo l l ow ing  subsect ions of sec t i on  21: 
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" ( 2 )  A committee s h a l l  have a  t r e a s u r e r  who i s  a  
q u a l i f i e d  e l e c t o r  o f  t h i s  s t a t e .  A cand ida te  may 
appo in t  h imse l f  o r  he r se l  f as t h e  cand ida te  commit tee 
t reasure r . "  

" ( 4 )  A c o n t r i b u t i o n  s h a l l  n o t  be accepted and an 
expend i tu re  s h a l l  n o t  be made by a  commit tee which does 
no t  have a  t r easu re r .  When t h e  o f f i c e  o f  t r e a s u r e r  i n  
a  cand ida te  committee i s  vacant,  t h e  cand ida te  s h a l l  be 
t h e  t r e a s u r e r  u n t i l  t h e  cand ida te  appo in ts  a  new 
t r e a s u r e r .  

" ( 5 )  An expend i tu re  s h a l l  n o t  be made by a  
committee w i t h o u t  t h e  a u t h o r i z a t i o n  o f  t h e  t r e a s u r e r  o r  
t h e  t r e a s u r e r ' s  designee. The c o n t r i b u t i o n s  r ece i ved  
o r  expend i tu res  made by a  cand ida te  o r  an agent o f  a  
cand ida te  s h a l l  be cons idered rece i ved  o r  made by t h e  
cand ida te  committee. 

" ( 6 )  C o n t r i b u t i o n s  r ece i ved  by an i n d i v i d u a l  
a c t i n g  i n  b e h a l f  o f  a  commit tee s h a l l  be r epo r t ed  
p romp t l y  t o  t h e  commit tee 's  t r e a s u r e r  n o t  l a t e r  t han  5 
days be fo re  t h e  c l o s i n g  da te  o f  any campaign s ta tement  
r e q u i r e d  t o  be f i l e d  by t h e  committee, and s h a l l  be 
r epo r t ed  t o  t h e  committee t r e a s u r e r  immediate ly  i f  t h e  - c o n t r i b u t i o n  i s  r ece i ved  l e s s  than  5 days be fo re  t h e  
c l o s i n g  date.  

" ( 7 )  A c o n t r i b u t i o n  s h a l l  be cons idered  rece i ved  
by a  committee when i t  i s  rece ived  by  t h e  commit tee 
t r e a s u r e r  o r  a  des igna ted  agent o f  t h e  commit tee 
t r e a s u r e r  no tw i t hs tand ing  t h e  f a c t  t h a t  t h e  c o n t r i b u -  
t i o n  i s  no t  depos i ted  i n  t h e  o f f i c i a l  depos i t o r y  by t h e  
r e p o r t i n g  deadl ine. "  

Sec t i on  22 o f  t h e  Ac t  (MCL 169.222) s p e l l s  ou t  t h e  record-keeping r e q u i r e -  
ments which a  committee t r e a s u r e r  i s  r e q u i r e d  t o  observe. 

"Sec. 22. A commi t t e e  t r e a s u r e r  s h a l l  keep 
d e t a i l e d  accounts,  records,  b i l l s ,  and r e c e i p t s  as 
r e q u i r e d  t o  s u b s t a n t i a t e  t h e  i n f o r m a t i o n  con ta ined  i n  a  
s ta tement  o r  r e p o r t  f i l e d  pursuant  t o  t h i s  a c t  o r  r u l e s  
promulgated under t h i s  act .  The t r e a s u r e r  s h a l l  r e c o r d  
t h e  name and address of a  person f rom whom a  c o n t r i -  
b u t i o n  i s  rece ived  except  f o r  c o n t r i b u t i o n s  o f  $20.00 
o r  l e s s  rece ived  pursuant  t o  s e c t i o n  41(3) .  The 
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records o f  a  committee s h a l l  be preserved f o r  5 years 
and s h a l l  be made a v a i l a b l e  f o r  i nspec t i on  as 
author ized by the  secre tary  o f  state. A person who 
knowingly v i o l a t e s  t h i s  sec t ion  i s  g u i l t y  o f  a  mis- 
demeanor and s h a l l  be punished by a  f i n e  o f  not  more 
than $1,000.00 o r  imprisoned f o r  no t  more than 90 days, 
o r  both." 

None o f  t he  quoted language imposes a  requirement t h a t  an o rgan iza t i on  
must name any p a r t i c u l a r  person t o  be the  t reasu re r  of a  b a l l o t  quest ion 
committee es tab l ished by the  organizat ion.  L ikewise t h e r e  i s  no th ing  i n  
t h e  r u l e s  promulgated t o  implement t h e  Act which mandates t h e  appointment 
o f  any p a r t i c u l a r  person t o  t h e  p o s i t i o n  o f  t reasurer .  

You wish t o  advise your  l o c a l  a f f i l i a t e s  t h a t  a  f u l l - t i m e  s t a f f  member of 
t he  assoc ia t ion  be selected t o  be the t reasu re r  o f  t h e  committee. Th i s  i s  
c e r t a i n l y  cons is ten t  w i t h  the  Ac t ' s  p rov i s ions  and may tend t o  c rea te  more 
c o n t i n u i t y  i n  the  performance o f  t he  d u t i e s  s p e c i f i e d  i n  t h e  Act. 

"2. I s  i t  necessary f o r  the  statement o f  o rgan iza t i on  
o f  a  b a l l o t  quest ion committee t o  l i s t  a l l  o f  t h e  
cu r ren t  o f f i c e r s  o f  t he  assoc ia t ion  which es tab l ishes  
i t?" 

Sect ion 24 o f  t h e  Act (MCL 169.224) requ i res  t h a t  committees s h a l l  f i l e  a  
statement o f  o rgan iza t i on  w i t h i n  10 days o f  t h e i r  formation. Pursuant t o  
sec t i on  3(4)  o f  t h e  Act, a  person becomes a  committee be r e c e i v i n g  c o n t r i -  
bu t i ons  o r  making expenditures which t o t a l  $200.00 o r  more i n  a  calendar 
year. Sect ion 24(2) s p e c i f i e s  the  i tems t o  be inc luded i n  the  statement 
o f  organizat ion.  

" (2 )  The statement o f  o rgan iza t i on  requ i red  by 
subsect ion (1 )  s h a l l  i nc lude  the  f o l  lowing in fo rmat ion :  

" (a )  The name, s t r e e t  address, and where 
a v a i l a b l e  t h e  telephone number o f  t h e  committee. A 
committee address may be t h e  home address o f  t h e  
candidate o r  t reasu re r  o f  t he  committee. 

" ( b )  The name, s t r e e t  address, and where a v a i l -  
ab le  t h e  telephone number o f  t he  t reasu re r  and o the r  
p r i n c i p a l  o f f i c e r s  o f  the  committee. 

" ( c )  The name and address o f  t h e  f i n a n c i a l  
i n s t i t u t i o n  i n  which the  o f f i c i a l  committee depos i to ry  
i s  o r  i s  intended t o  be located,  and t h e  name and 
address o f  each f i n a n c i a l  i n s t i t u t i o n  i n  which a  
secondary depos i to ry  i s  o r  i s  intended t o  be located. 

" ( d )  The name of each person, o the r  than an 
i n d i v i d u a l ,  t h a t  i s  a  member o f  the c o n i  t t ee .  

" ( e )  The f u l l  name of, t he  o f f i c e  i n c l u d i n g  
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d i s t r i c t  number o r  j u r i s d i c t i o n  sought by, and t h e  
county  res idence of, each candidate,  and a  b r i e f  
statement i d e n t i f y i n g  t h e  substance o f  each ba l  l o t  
quest ion,  suppor ted o r  opposed by t h e  committee. 
If t h e  b a l l o t  ques t i on  suppor ted o r  opposed by t h e  
commit tee i s  no t  s ta tew ide ,  t h e  commit tee s h a l l  
i d e n t i f y  t h e  county  i n  which t h e  g r e a t e s t  nurqber o f  
r e g i s t e r e d  vo te r s  e l i g i b l e  t o  v o t e  on t h e  b a l l o t  
ques t i on  res ide.  

" ( f )  I d e n t i f i c a t i o n  o f  t h e  commit tee as a  
cand ida te  committee, p o l i t i c a l  p a r t y  committee, 
independent committee, p o l i t i c a l  committee, o r  b a l l o t  
ques t i on  committee i f  i t  i s  i d e n t i f i a b l e  as such a  
commi t t ee . "  

Amendments t o  t h e  statement o f  o r y a n i z a t i o n  a r e  reqy i rec j  when t h e  
i n f o r m a t i o n  changes. F a i l u r e  t o  f i l e  an amendment w i t h i n  10 days o f  a 
change sub jec t s  t h e  committee t o  l a t e  f i l i n g  fees  o f  up t~ $300.00, a% 
w e l l  as p o s s i b l e  c r i m i n a l  p e n a l t i e s  (MCL 169.224). 

However, as p r e v i o u s l y  noted t h e  Ac t  does n o t  r e q u i r e  t h a t  a  commit tee 
have a  p a r t i c u l a r  se t  o f  o f f i c e r s .  The o n l y  o f f i c e r  r e q u i r e d  by t h e  Ac t  
i s  a  t r e a s u r e r .  I n  t h e  f a c t  s i t u a t i o n  you have presented t h e  l o c a l  
a s s o c i a t i o n  cou ld  des igna te  an employee t o  be t r e a s u r e r  of t h e  commit tee 
w i t h o u t  >naming any o t h e r  o f f i c e r s .  The committee would then  operg te  as an 
adjunct '  ' o f  t he  l o c a l  assoc ia t i on .  I f  t h e  t r e a s u r e r  were t o  be changed t h e n  
an-amendment t o  t h e  statement of o r g a n i z a t i o n  would be requi red,  B y t  if 
t h e  l o c a l  a s s o c i a t i o n ' s  o f f i c e r s  a re  n o t  commit tee o f f i c e r s  t h e  s ta tement  
of :"organizat ion would no t  have t o  be amended every  t ime  new o f f i c e r s  were 
sel 'ected f o r  t h e  l o c a l  assoc ia t i on .  

The f o rego ing  response i s  i n f o r m a t i o n a l  o n l y  and i s  n o t  a  d e c l a r a t o r y  
r u l i n g  w i t h  respec t  t o  t h e  a p p l i c a t i o n  o f  t h e  Ac t  t o  a  s p e c i f i c  f a c t  
s i t u a t i o n .  

Very t r u l y  yours ,  

P h i l 1  i p  T . ~  ~ r a n ~ o s ,  D i r e c t o r  
O f f  i c e  of Hear ings and Legi  s l a t  i o n  
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A p r i l  25, 1989 

Ms. Tammy Pedersen 
Committee t o  E l e c t  John Szczepkowski, J r .  
1800 Tuxedo 
D e t r o i t  , M i  c h i  gan 48206 

Dear Ms. Pedersen: 

T h i s  i s  i n  response t o  you r  l e t t e r  o f  March 21, 1989, r eques t i ng  an 
exemption from t h e  i d e n t i f i c a t i o n  r equ i  rements se t  f o r t h  i n  t h e  Campaign 
Finance Act  ( t h e  A c t ) ,  1976 PA 388, as amended. As s t a t e d  i n  you r  l e t t e r ,  
you i n t e n d  t o  have a  message f avo r i ng  Mr .  Szczepkowski 's candidacy p r i n t e d  
on "12" paper r u l e r s . "  

Sec t ion  47(3)  o f  t h e  Act, MCL 169.247, s t a t e s  t h a t  " p r i n t e d  m a t t e r  hav ing 
re fe rence  t o  an e l e c t i o n ,  . . . s h a l l  bear  upon i t  t h e  name and address o f  
t h e  person pay ing f o r  t h e  mat ter . "  T h i s  s e c t i o n  goes on t o  s t a t e :  

"The s i z e  and placement o f  t h e  d i s c l a i m e r  s h a l l  be 
determined by r u l e s  promulgated by  t h e  s e c r e t a r y  of 
s t a te .  The r u l e s  may exempt p r i n t e d  m a t t e r  and c e r t a i n  
o t h e r  i tems such as campaign bu t t ons  o r  ba l loons ,  t h e  
s i z e  o f  which makes i t  unreasonable t o  add an iden-  
t i f i c a t i o n  o r  d i s c l a i m e r ,  f rom t h e  i d e n t i f i c a t i o n  o r  
d i s c l a i m e r  requ i  red  by t h i s  sect ion. "  

Pursuant t o  t h i s  p r o v i s i o n  i n  t h e  Act,  t h e  Department has promulgated r u l e  
36(3 ) ,  1979 AC H169.36(3): 

" ( 3 )  A campaign i tem,  t h e  s i z e  o f  which makes i t  
unreasonable t o  add an i d e n t i f i c a t i o n  o r  d i  s c l  aimer, 
o r  both,  as des ignated by t h e  s e c r e t a r y  o f  s t a te ,  i s  
exempted from t h i s  ru le . "  

S ince t h e  i t e m  i s  p r i n t e d  on paper t h e  i d e n t i f i c a t i o n  may be p r i n t e d  on an 
i t e m  o f  t h e  s i z e  you descr ibe.  
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Based on t h e  above, t h e  Department o f  S t a t e  f i n d s  t h a t  a wa iver  i s  
i n a p p r o p r i a t e  i n  t h e  f a c t  s i t u a t i o n  presented f o r  twe lve  inch  (12" )  paper 
r u l e r s .  

Very t r u l y  yours ,  

1% 7' 
P h i l l i p  T.  Frangos, D i r e c t o r  - - 

O f f i c e  o f  Hear ings and L e g i s l a t i o n  
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ST ATE TREASURY BUlLDlNO 

June 15, 1989 

h a r r y  M. Gesschbacher, L.L.S. 
Tre3surer - Surveyors P o l i t i c a l  Ac t ion  Cormit tee o f  Michigan 
220 ^ ,  Museum Dr l ve  
L?r ,: ng , Michigan 48909-1905 

Dear M r .  Gerschbacher: 

T h i s  I s  f n  response t o  your  i n q u i r y  concerning the  a p p l l c a b l l l t y  o f  the  Campaign 
Finance Act  ( the  Ac t ) ,  1976 PA 388, as amended, t o  the  Surveyors P o l i t i c a l  
ActSon Corn i t t ee  o f  Mlchigqn (SURPAC). S p e c i f i c a l l y ,  you Ind ica te :  

"Our PAC would l i k e  t o  be ab le  t o  accept corporate funds and use these 
c o n t r i b u t i o n s  e x c l u s i v e l y  t o  pay f o r  a d m i n i s t r a t i v e  cos ts  such as, b u t  
n o t  l i m i t e d  to ,  postage, s ta t i ona ry ,  s e c r e t a r i a l  fees, etc. and keep 
i n d i v i d u a l  c o n t r l b u t i o n s  s t r i c t l y  f o r  candidates." 

Pursuant t o  sec t ion  54 o f  the  Act  (MCL 169.254), a  co rpo ra t i on  i s  p r o h i b i t e d  
from making any c o n t r i b u t i o n  o r  expenditure i n  candidate e lec t ions .  Therefore, 
a corpora t ion  may n o t  pay f o r  the  admin i s t ra t i ve  cos ts  o f  an independent o r  
p o l l t j c a l  comnlttee unless the cornnittee I s  a l s o  a  separate segregated fund o f  
t h ~ t  corporat lon.  

5eparate segregated funds a r e  governed by the  requirements o f  sec t i on  55 o f  the  
Ac t  (MCL 169.255). Th is  sec t i on  states:  

"Sec. 55. (1) A corpora t lon  o r  j o i n t  stock company formed under 
t h e  laws o f  t h i s  o r  another s t a t e  o r  f o r b i g n  country  may make an 
expenditure f o r  the  establ ishment and admin i s t ra t i on  and s o l l c l t a t l o n  
o f  c o n t r l b u t i o n s  t o  a separate segregated fund t o  be used f o r  p o l i t i -  
ca l  purposes. A  fund es tab l lshed under t h i s  sec t i on  s h a l l  be l i m i t e d  
t o  making con t r i bu t i ons  to ,  and expenditures on beha l f  o f ,  candidate 
c o m i t t e e s ,  b a l l o t  quest ion comnittees, p o l i t i c a l  p a r t y  comnittees, 
and independent comnittees. 

(2)  Cont r lbu t lons  f o r  a  fund es tab l lshed by a  co rpo ra t l on  o r  j o i n t  
stock company under t h i s  sec t ion  may be s o l i c i t e d  from any o f  the  
f o l l o w i n g  persons o r  t h e i r  spouses: 

( a )  Stockholders o f  the  corporat lon.  
(b) O f f l c e r s  and d i r e c t o r s  o f  the  corporat ion.  
( c )  Employees o f  the co rpo ra t i on  who have p o l i c y  maklng, mana- 

g e r i a l ,  p ro fess iona l ,  supervisory, o r  a d m l n i s t r a t l v e  n o n c l e r i c a l  
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r e s p o n s i b l l i  t i e s .  
(3)  Cont r i bu t i ons  f o r  a  fund es tab l ished under t h i s  sec t i on  by  a  

corpora t ion  which I s  n o n p r o f i t  may be s o l i c i t e d  f rom any o f  t h e  
fo l l ow ing  persons o r  t h e i r  spouses: 

(a) Members o f  the co rpo ra t i on  who are  Ind i v idua ls .  
(b) Stockholders o f  members o f  the corporat ion.  
(c) O f f i c e r s  o r  d i r e c t o r s  o f  members o f  the  corporat ion.  
(d) Employees o f  the members o f  the co rpo ra t i on  who have p o l i c y  

making, managerial, p ro fess iona l ,  supervisory, o r  a d m l n l s t r a t i v e  
n o n c l e r i c a l  r e s p o n s i b i l i t i e s .  

( 4 )  Cont r i bu t i ons  s h a l l  no t  be obtained f o r  a  fund es tab l i shed  
under t h i s  sec t i on  by use o f  coercion, phys i ca l  fo rce ,  o r  as a  con- 
d i t i o n  o f  employment o r  membership o r  by  us ing  o r  th rea ten ing  t o  use 
j o b  d i s c r l m i n a t l o n  o r  f i n a n c i a l  rep r i sa l s .  

(5)  A  person who knowingly v i o l a t e s  t h i s  sec t i on  i s  g u i l t y  o f  a 
f e lony  and s h a l l  be punished by  a  f i n e  o f  n o t  more than $5,000.00 o r  
imprisoned f o r  n o t  more than 3 years, o r  both, and i f  the  person i s  
o ther  than an i n d i v i d u a l ,  the person s h a l l  be f i n e d  n o t  more than 
$10,000.00. 

.Enclosed i s  a copy o f  an At to rney  General opinion, OAG, 1977-78, No 5344, p 549 
( Ju l y  20, 1978), i n t e r p r e t i n g  t h i s  sec t i on  o f  the  Act. I n  h i s  opin ion,  the 
At to rney  General i nd i ca tes  t h a t  a  corpora t lon  may pay the  a d m i n i s t r a t i v e  cos ts  
o f  a s i n g l e  separate segregated fund es tab l ished by t h a t  corporat ion.  However, 
a  co rpo ra t i on  i s  p r o h i b i t e d  from paying the  a d m l n l s t r a t i v e  costs o f  a separate 
segregated fund es tab l ished by a  d i f f e r e n t  corporat ion.  

Thus, i f  SURPAC was es tab l ished by a  corporat lon,  o n l y  t h a t  co rpo ra t i on  may pay 
SURPAC1s a d m i n i s t r a t i v e  costs. However, the  Act  does n o t  a l l ow  a  co rpo ra t i on  t o  
pay the  a d m i n i s t r a t i v e  costs o f  a separate segregated fund es tab l ished by 
another co rpo ra t i on  o r  the  a d m i n i s t r a t i v e  costs o f  a  cornnittee which i s  n o t  a  
separate segregated fund. 

This response i s  in fo rmat iona l  o n l y  and does no t  c o n s t i t u t e  a  dec la ra to ry  
r u l i n g .  

Very t r u l y  yours, 

' P h i l  1 l p  T! Frangos, I l l rector:  
O f f i c e  of  Hearings and L e g i s l a t i o n  
(517) 373-8141 
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Whcn information dcscnbcd in 1956 PA 218. P 2477(2) and (3),  ns nddcd hy 
1975 PA 44, .rlrprn. is tnnsrnitted to the Mcdical Practice Board from the 
insrlrnncc commissioner, i t  at~tornatically hecorncs part of a licensee's historical 
record by virtue of 1973 PA 185. .rrrpm, 5 I lb(l) which stales: 

"The board shnll crcatc and maintain a pcrmancnt historical rccord for 
each licensee with respect to information and data transmitted pursuant to 
Inw." 

It is my opinion. Ihercfore, that all of the informalion providcd to the Medical 
Practicc Board by the insurance commissioner pursuant lo section 2477 is 
relevant and becomes part of a licensee's historical record. 

FRANK J. KELLEY, 
Attorney Gcnrrol. 

EI,F,CTI[ONS: Cnrpornle cnnlrihutions 

Es!nhf!ihmcnt of n E'scpnwle segrcgnted fund" hy e corpnmtion 

CAblPAICN FINANCE ACT: Establishment of a "separnte segregated fund" 
I I ~  a c:orpration 

h "wpnrntc scprcgatcrl fundv' estnhlished by a cnrpomtlon prrrstrant to section 55 
or  the  rnrnpni~n finnnce act is a commlftce thnt i s  required to comply with the 
rcgistrntion nncl rc;wrting requiremenl$ of the act. 

A "scpnrntr wgrcpnlcd ftnnd" estnhlishcd by one corpnrntion may not cnntriblrte 
lo a "scpnrnte scgrcpnfcd h n d "  estnblished by another corporation. 

A cnrporntlon mny only estrblish one "sclpnrate segregated fund". 

Opinion No. 5344 July 20, 1978. 

Iionornhle Richard H .  Austin 
Sccrct;1ty of Sliltc 1 

Trrnsriry nrlilding 
1,insing. Michigan 48918 

You h:~vc nskcd srvcrnl qrrcstions concerning the Campaign Finance Act. 
1976 PA 38R.nc amcndcd by 1977 PA 314, MCLA 169.201 ctscq; MSA4.1703(1) 
ct .wq (hcrein:aftcr rcfcrrcd to as "the Act"). Your lctterof request indicated that 
scvcrxl "separate scprcpaicd funds" established by corporations have regis- 
tcrcd :vith the D.-parfmcnt of State plrrsuant to provisions of the Act and that 
they have rcpis(crcd ei!hcr a% an intlcpcndcnt cornmittce, which is dcfined in 
section 8(2), o r  as a politica1 commitlee, which is defined in section ll(2). Your 
questions arc: 

I .  I <  i t  necc-sary Tor a "separate segrcgatcd fund" to rcpistcr with the 
Dcparimcnt of Slnfc? 

2. May n "scparatc scprcgatcd fund" established by one corporation con- 
tribr~te lo a "scparate segregated fund" established by a secondcorpora- 
tion? 
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3. May a corporatiori establish more tlian one "separate segregated fund"? 

a lm. These questions will be addressed seri 1' 
I .  is it necessary for n "separate segregated fund" to register with the 

Department of State? 

Section 55 of the Act states: 
"(1) A corporation orjoint stock company formed under the laws of this 

or another stale or foreign country may make an expenditure for the e s t ab  
lishment and administration and solicitation of contributions lo a separate 
segregated fund to be used for political purposes. A fund established under 
this sectioil shall be limited to making contributions to, and expenditures on 
behalfof, candidate committees, ballot question committees, political party 
committees, and independent committees. 

"(2) Contributions for a fund established by a corporation orjoint stock 
company under this section may be solicited from any of the following 
persons or their spouses: 

"(a) Stockholders of the corporation. 
"(b) Officers and directors of the corporation. 
"(c) Employees of the corporation who have policy making, managerial, 

professional, supervisory, or administrative nonclerical responsibilities. 
"(3) Contributions for a fund established under this section by a corpora- 

tion which is nonprofit may be solicited from any of the following persons or 
their spouses: 

"(a) Members of the corporation who are individuals. 
"(b) Stockholders of members of the corporation. 
"(c) Officers o r  directors of members of the corporation. 
"(d) Employees of the members of the corporalion who hnve policy 

making, managerial. professional, supervisory, or administrative noncleri- 
cal responsibilities. 

"(4) Contributions shall not be obtained for a fund established under this 
section by use of coercion, physical force, or as a condition of employment 
or membership o r  by using or threatening to use job discrimination or 
financial reprisals. 

"(5) A person who knowingly violates this section is guilty of a felony 
and shall be punished by a fine of not more than 15,000.00 or imprisoned for 
not more than 3 years, or both, and if the person is other than an individual, 
the person shall not be fined more than $10,000.00." 

To appreciate fully the significance of section 55 of the Act, i t  is helpful to note 
that a corrupt practices act was first enacted as 1913 PA 109, and section 14 
therefore provided: 

"No officer, director, stockliolder, attorney, agent or  any other person, 
acting for any corponlion or joint stock company, whether incorporated 
under the laws of this or any other state or any foreign country, except 
corporations formed for political purposes, shall pay, give or lend, or  
authorize to tie paid, given or lent any nioney belongfng to such corporation 
to any candidate or  to any political committee for the payment of any 
elcction expenses whatever." 
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This langrlngc was rc-cnactetl in 1915', 192S2, 1929l, 1948' and, finally, by 
cnnclmcnt o f  1954 PA 116, bccnmc scction 919 o f  the Elections Codez. By 
cnnctmcnl o f  1975 PA 227. thc limitntions on corporate involvement were 
rclnxcd h y  pcrmiltinp the ~rsc o f  corporate frrntls for the "establishment and 
ntlrninistr;~lion o f  n separate scgrcgntcd corporntc political education fund to bc 
~lt i l izcd for lhc sole purpose of milking contributions to and expenditures on 
trchalf o f  cnnditlale committees." 1975 PA 227. 5 95(2). Although 1975 PA 227 
wns tlcclnrcd trnconslitutional for other reasons by the Michigan Supremc 
Corrrt? I976 PA 388. .Trrpm. 5 55 re-cn;~cted the above-quoted language o f  1975 
['A 227. zccprn. 

OAG. 1977-1978. N05279. p -(March 2 2 ,  1978). hcltl that n corporation may 
not llec monies from its corpontc treasury l o  makc contribrrtions to acommittee 
whirh in turn sr~ppnrts state candidates, but that the corporation may make 
expcndit~lrcs for cs!ahlishmcnt and administration o f  a fund to be used for 
political purposes, and that thc contrihr~tions to the fund may only come from 
pcrsons itlcntificd in section 55 or thc Act, i.c., ( I )  stockholders o f  the corpora- 
tion. (2) ofricers and directors of the corporation, and ( 3 )  employees o f  the 
corporalion wit 11 polic yrnnking. managcrial, professional, supervisory or ad- 
ministmtivc noncicrical rerponsibiiitics. 

Scction 3 4 )  o f  the Act dcfincs "comn~ittce" as: 
". . . a pcrton who rcccivcs con!ril:utions or  ninkes expenditrlrcs for the 

purpose o f  inflrlrncinp or n(fempting to infll~cnce the action o f  the voters for 
' 

nr ngainsl the nomination or election o f  a candidate, o r  the qunlification. 
p:4ssagc, or dcfent o f  a ballot qrlestion. if contribl~tions received total 
$200.00 or more in a calendar year or expenditures made tolal$2OO.O or 
more in  n cnlcndar year. A n  individual, othcr than a candidate, shall not 
conslitrrlc a cvmmillcc." 

Section I ] ( I )  tlc5ncs "pcrson" as: 
". . . n husincss. indivitlual. proprietorship, firm, partnership, joint ven- 

((:re. syndisnk. busincss trust. 1:rbor orgnnitalion, company, corporation. 
associ:~!inn. committce. or any othcr organizntion o r  group o f  persons 
acting jointly." 

I 

AS nrncntlcd hy  1977 PA 314. MCLA 169.21 1; MSA 4.1703(1). the Act now 
itlcnlifics five. r.~thcrthan four, lypcs ofcornmillccs. Section Z(2)defines a ballot 
q~~cs t i on  commitlcc, scclion 3(2) dcfincs a c;lndidntc commitfee, scction 8(2) 
dcfincs an intlrpcridcnf comrniltcc. and section 11(5) dcfines a political parry 
cornmillre. 1979 PA 314. .rrrprn. nmcndcd the Act to include n definition for 
"political committcc" in  sectioln ?1(2), which states: 

" 'Politicnl commiflcc' means a committee which is not a candidate 
chrmmi~tec. political party committce, independent committee, or ballot 
qr~zsiion commiltce." 

C L  1915. 6 3846. 
I925 PA 351.  P! 5. c II. f 19. 

' CL 1929. 6 3324.  
' CL 1948. 2.4 189.19 Rc 1%. 19. 

MC1.A 168.919: MSA 6.1919. 
' N c r l ~ ~ c t r , f i ~ r  Ar iv i ton  Ol~irriotr orr Corr.tfi/rrticrnnlify (?/I975 PA 227. 3% Mich 123: 240 

NWZd 193 (1976). 
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Corporate involvement in  the financing of elections is limited to  ilctivity 
authorized b y  sections 54 and 55 o f  the Act. Section 54 indicates the means by 
which a corporation may form a ballot question comniittee7. A "separate segre- 
gnted fund" is precluded from qualifying as a candidate committee or political 
party committee by their definitions. However, a "separate segregated fund" 
may qualify and, in  fact, must register as either a political comniittee or  an 
independent conynittee, provided i t  meets the appropriate definition. Since the 
"sep~rate segregated fund ," once i t  exceeds $200.00 i n  contributions or expend- 
itures, is acommittee, it is my opinion that i t  must register with the Depat-tment 
of State either as a political committee or  as an independent committee, as 
defined i n  the statute. 

A "separate segregated fund" functions as the result o f  joint action by an 
organization; conseqt~ently, i t  is a "person" as defined i n  the statute. I f  a 
"separate segregated fund" receives $200.00 or  more in  a calendar year, it is a 
"committee" for purposes o f  the Act. As such, i t  is subject to the registration 
and reporting requirements set forth i n  the statute. 

2. May a "separate segregated fund" established by  one corporation con- 
tribute to al'separate segregated fund" established by a second corpora- 
tion? 

As noted above, a "sepante segregated fund" is restricted to contributions 
from the following sources: (1) shareholders o f  the corporations, (2) officers and 
directors o f  the corporation and (3) employees o f  the corporation wi th 
policymaking, managerial, professional. supervisory or administrative noncler- 
ical responsibilities. N o  other person, except spouses o f  the foregoing individ- 
uals, may contribute to the "separate segregated fund". 

Section 55 o f  the Act  further indicates (hat the "separate segregated fund" is 
limited to making contributions to or  expenditures on behalf o f  candidate com- 
mittees, ballot question committees, political party comrniltces and independent 
committees. Thus, a "separate segregated fund" established by  a corpor:~tion, 
even though registered as a political committee, may not make contributions to 
another corporation's "separate segregated fund", because i t  may only make 
contributions t o  "candidate committees, ballot question committees, political 
party committees and independent committees". Section 55. 

3. May a corporation establish more thanone "separate segregated fund"? 

Section 55 o f  the Act  states that a corporation may make an expenditure for 
the establishment and :~dministntion and solicitation ofcontributions ton  "sep- 
an te  segregated fund" to be used'for political purposes. Tlie use o f  the singular 
followed by language which strictly restricts contribution: fort1 fund lei~ds to the 
conclusion that the legislature intended that only one separate segregated fund 
may be created b y  a corporation. This conclusion is consistent with the legisla- 
tive history o f  corporate i~lvolvemcnt in  elections noted above. 

As noted in  OAG, y o  5279, sttprrr, administration o f  the separate segregated 
fund and the authorization ofexpenditures from the fund must be by the bo:lrd o f  

' I t  will be noted that, in addition, the United States Suprcmc Courf hcld in First 
Nrr~io~rctl D~rttk of Bosrort v Bc,llorri, -US -: 98 S Ct 1407 (1978), that the 17irst Amcnd- 
rnent prolccts the right of a corpotxtion to expend i t s  funds to inflr~ence a vote on R 
referendum proposal. 
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dircclors of the corporation or by a committce authorized by the board of 
directors of tlic corpor a t' ton. 

The limitation of one "scpara!c se~;rcgatcd fund" for each corporation is 
consistcnl with otlicr provisions of the Act. For example. a canrlitlate may only 
have one candidntc committee. Section 21(3) provides that all monies in !he 
candidate commitlcc mr~st pass through one oflici.71 depository of  the commit- 
tee. All contributions to the committee and expenditures by thecommittee must 
be made from the committee's oilicial dcpository. 

Sccrion 11(5), in defining "political party committce", limits each slate cen- 
In!, district or county party to a single committcc. Section R(2). in defining 
"iirii:rrntlent committcc". indicates that a separate level, subsidiary, subunit or 

* 

af'filiaic of an organization which is an independent committce may create an 
indcpcndent committce only i f  the decisions or judgments for the subsidiary 
committce lo make contributions or expenditures on behalf of  candidates are 
independent!~ exercised within the separate level, subsidiary, subunit or af- 
liliale of  the parent organi;.ation. 

lhus. a ccrt;;,~mtion way n;:ike an expenditure for the establishment, adminis- 
tration ano so!ititationufcontributioris toonly one "separate segregated fund." 

FRANK 1. KELLEY, 
Afrorncy Gcncml. 

OFFICEiaS AND Eh4PLOYEJS: Reduction of salnry driring term of'ofllce 

PROSECUTING ATTORNEY: Reducllon of salary during term of omce 

WOhDS AND PHWAS17S: "Snlnry" 

Payrncnt hy county hanrcl nfcnmmissloncrs of' dues to the Slnte nnr Assmintin? or 
other prarcssional orpniratlnn nn behnlf of' the county prosecr~tor Is a klnge 
bcnefit of employment and may be terminated by the board nt any time. 

Opinion No. 5334 July 21, 1978. 

Thc Hononblc Jack Welborn 
State Senator 
The,Capitol 
Lansing, Michigan 48909 

Yorr II:IV~ reqrrcstcd my opinion as to whether a county board.oTcommis- 
sioners may discontinue payment by the county o f  state bar dues and membcr- 
ship fees in prclfcssional organizations on behalf o f  a county prosecuting nttor- 
ncy drlring his current term of office, where the same have been regularly paid 
since the inccption of his term of office. 

1879 PA 154, 9 1, as amended by 1967 PA 163; MCLA 45.421; MSA 5.1 101, 
provitlcs: 

"The annualsn1orie.r ofall salaried county oficcrs, which arc now or may 
bc hereafter by law fixed by the board ofsupervisors, shall be fixed by the 
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STATE OF MICHIGAN 

FRANK J. KELLEY. ATTORNEY GENERAL 

Opinion No. 659 1 

June 29, 1989 

ELECTIONS: 

Expenses attendant to recall of officeholder 

OFFICEHOLDER'S EXPENSE FUND: 

Payment of expenses relating to recall of the officeholder 

Moneys in an officeholder's expense fund may not be used to pay legal and other expenses incurred in connection with 
the circulatio~l and filing of recall petitions, the clarity hearing relating to the recall petition, or the recall election of the 
officeholder. 

Honorable Richard H. Austin 

Secretary of State 

Michigan Department of State 

Lansing, Michigan 489 18 

You have requested my opinion on several questions regarding the use of an officeholder's expense fund (OEF) under 
the campaig~l finance act, MCL 169.201 et seq; MSA 4.1703(1) et seq, during a possible recall election of that 
officeholder. 

The campaign finance act authorizes an elected public official to establish an OEF to pay "expenses incidental to the 
person's office." MCL 169.249(1); MSA 4.1703(49)(1). The campaign finance act prohibits, however, an OEF from 
making "contributions and expenditures to further the ~lomi~lation or election of that public official." Id. 

Section 205 of the campaign finance act states that the term: " '[e]lectionl includes a recall vote." MCL 169.205; MSA 
4.1703(5). The term "recall vote" is not further defined. A "calldidate" is defined as "an officeholder who is the subject 
of a recall vote." MCL 169.203(1)(d); MSA 4.1703(3)(1)(d). 

Your first question is whether an OEF may be used to pay legal and other expenses incurred in connection nit11 the 
officeholder' recall after the recall petitions are determined sufficient. MCL 169.205: MSA 4.1703(5), expressly 
~ncludes a recall election as an "election" under the campaign finance act, and makes an officeholder who is the subject 
of a recall vote a "candidate." Equally plain. MCL 169.249(1); MSA 4.1703(49)(1), prohibits an officeholder from using 
the office-holder's OEF to make contributions or cspe~lditures to further his or her election. The plain language of the 
campaign finance act, therefore, prohibits the officeholder \vho is the subject of a recall from using his or her OEF in 
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opposition to the recall. It should be applied as ~vritten. See Collins v Waterford Twp School Dist, 1 18 Mich App 798, 
804; 325 NW2d 585 (1982). 

The Secretary of State in a January 3, 1984 declaratory ruling to L. Brooks Patterson ruled similarly on a different issue: 
"It is clear that a recall vote is an election pursuant to the Act. As a result, committees which participate in recall 
elections are required to meet all the registration and disclosure requirements of the Act." 

It is my opinion, in answer to your first question, that the officeholder's expense fund of an officeholder who is the 
subject of a recall may not be used to pay legal and other expenses incurred in connection with the officeholder's recall 
after the recall petitiotls are determined sufficient. 

Your second question is whether an OEF may be used to pay legal and other expenses in connection with the circulation 
and filing of the recall petitions. The campaign finance act does not define "recall vote" and therefore provides no clear 
answer to the question. On the one hand, the campaign finance act's definition of a recall vote as an election supports the 
argument that an OEF may not be used. On the other, no election or vote can occur until the recall petitions are 
determined sufficient. The definition of "candidate" also leaves the issue unresolved because an officeholder incurring 
expenses in opposing the circulation atid filing of recall petitions may or may not be "the subject of a recall vote." It 
depends on whether the recall petitions are dete~mined sufficient. 

The legislative pulpose of a statute may be examined to ascertain the meaning of a statute where its language is 
ambiguous. People v Gilbert, 414 Mich 191, 199-200; 324 NW2d 834 (1982), Crawford v School Dist No 6, 342 Mich 
564, 568; 70 NW2d 789 (1955). The disclosure and recordkeeping requireme~lts of the campaign finance act are 
remedial in nature and seek to inform the public as to the source of campaign money, to deter actual conuption and 
avoid the appearance of corruption, and to provide data to be used in the detection of violations of contribution 
limitations. See Advisory Opinion on Constitutionality of 1975 PA 227 (Questions 2-10), 396 Mich 465, 489; 242 
NW2d 3 (1976). The Legislature was concerned that there was "a crisis of confidence in elected officials among voters 
today, and the growing influence of 'big money' in increasingly expensive campaigns." House Legislative Analysis, SB 
1570, December 17, 1976. Remedial statutes are liberally construed to effectuate their purposes. Oakland County 
Treasurer v Auditor General, 292 Mich 58, 64; 290 NW 327 (1940). 

Corruption and the appearance of corruption may occur as easily during the gathering of signatures on a recall petition as 
after those signatures are gathered. As the Attorney General concluded with respect to corporate contributions for a 
recount: 

"There are costs involved in holding a recount just as there are costs involved in seeking office. These costs may 
deter a person from seeking office, limit a candidate's campaign or influence a candidate who has apparently lost 
an election by a close margin from seeking a recount unless the candidate in all three instances receives financial 
assistance. Thus, a fi~la~lcial contribution to pay for a recount may affect tlie outcome of an election as much as 
expenditures made to finance the election campaign." OAG, 1977-1978, No 5422, p 761, 762 (December 29, 
1978). 

The process of gathering signatures on a recall petition and determining the sufficiency of those signatures is part of the 
process leading to the recall election. It is, as with recounts, often adversarial. See id at 762. The officeholder whose 
recall is sought has the right to challenge tlie validity of a signature or the registration of an elector signer on the recall 
petition. MCL 168.961a; MSA 4.1703(61a). 

In the analogous situation of an officeholder opposing a nominating petition of a possible opponent. funds received and 
spent would be campaign contributions and donations of the candidate officeholder. See MCL 169.204 and 169.209; 
MSA 4.1703(4), and MSA 4.1703(9). The officeholder would be a candidate. MCL 169.203(1)(~); MSA 4.1703(3)(1) 
(c). MCL 169.249; MSA 4.1703(49), expressly prohibits the use of an OEF "to nuke contributions and expenditures to 
further the nomination ... of that public official." (Emphasis added.) 

In a letter to Mr. Richard D. McLellan dated February 13. 1983, the Department of State addressed the use of an OEF 
\vitli regard to a "proposed recall" and gave an adn~inistrati\,e constructio11. The Department stated that "use of OEF 
money xould be improper because the OEF may not be used in an election in \vhich the officeholder IS involved." 
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In light of the broad remedial purposes of the Act, it is my opinion, in answer to your second question, that the 
officeholder's expense fund of an officeholder who is the subject of recall petitions being circulated and filed may not be 
used to pay legal and other expenses in connection with the circulation and filing of recall petitions. 

Your third question is whether an OEF may be used to pay legal and other expenses in connection with the clarity 
hearing on the proposed recall petitions under MCL 168.952; MSA 6.1952. A clarity hearing is held to "determine 
whether the reasons for recall stated in the petition are or are not of sufficient clarity to enable the officer whose recall is 
sought and the electors to identify the course of conduct which is the basis for the recall." MCL 169.952(3); MSA 
4.1703(52)(3). The analysis of whether an OEF may be used to pay legal and other expenses in connection with a clarity 
hearing is similar to the analysis in the previous question. The analysis is complicated, however, by the fact that there 
was no requirement for a clarity hearing when the campaign finance act was passed. 

Legislative intent will control whether an OEF may be used for expenses incurred in connection with a clarity hearing. 
As previously discussed, the campaign finance act is a broad remedial statute. 

The clarity hearing is an integral part of the process. It may affect whether a recall election will be held and the outcome 
of the election if it is held. As noted in House Legislative Analysis, HB 5381, February 18, 1982: 

"Veterans of recall campaigns claim that the reasons found on recall petitions justifying removing someone from 
office are often vague, frivolous, unsubstantiated, or plainly false. To aggravate matters, it is not uncommon for 
officials to be unable to discover the reasons stated on petitions being circulated in their conlmunity calling for 
their removal from office until the petitions are filed with the local clerk. By that time, the petitions are likely to 
bear the number of signatures necessary for a recall election to be ordered. This is particularly galling since, 
practically speaking, obtaining the required number of signatures is all that is necessary to produce a recall 
election. ... This means that to prevent a recall election from being held, an elected official must convince the 
citizenly not to sign the petitions being circulated, and this task is unnecessarily difficult when the official does 
not know what allegations the petitioners are making and is made more difficult in those cases where sponsors of 
recall petitions are misrepresenting the allegations or the nature of the petition. (This assumes that most people 
do not read the petitions they sign but take the petitioners' word for its contents)." (Emphasis added.) 

HB 5381 was enacted as 1982 PA 456 to amend MCL 168.952; MSA 4.1703(52). 

The clarity hearing may be an adversarial process. MCL 168.952(5); MSA 4.1703(52)(5) states: "Upon being notified of 
the reason or reasons for recall by the board of county election commissioners, the officer whose recall is sought and the 
sponsors of the petltion may appear at the meeting and present arguments on the clarity of the reasons or reasons." 

Expenses incurred at a clarity hearing are very similar to expenses incurred at a recount. See OAG, 1977-1978, No 5422, 
supra, at 761-762, where the Attorney General concluded that corporations cannot contribute funds to defray these 
expenses because they are a political "contribution" prohibited under the campaign finance act. 

I t  is my opinion, in answer to your third question, that the officeholder's expense fund of an officeholder who is the 
subject of proposed recall petitions at a clarity hearing may not be used to pay legal and other expenses in connection 
with the clarity hearing. 

Frank J. Kelley 

Attorney General 
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Thelma C a s t i  1 l o  
4958 Heather D r i v e  
Bui  1 d i n g  6-109 
Dearborn, M i  ch iyan  48126 

Dear Ms. C a s t i l  l o :  

Th i s  i s  i n  response t o  you r  request  f o r  an i n t e r p r e t i v e  statement r ega rd i ng  
t h e  a p p l i c a b i l i t y  o f  t h e  Campaign F inance A c t  ( t h e  Ac t ) ,  1976 PA 388, as 
amended, t o  t h e  so l  i c i  t a t i o n  o f  a t t o r n e y s  by a separate  segregated fund. 
Speci f i c a l  l y ,  you s t a t e :  

"A  h y p o t h e t i c a l  p r o f  i t a b l e  law f i  r m  c o r p o r a t i o n  
has es tab l i shed  a separa te  segregated fund t o  be used 
f o r  p o l i t i c a l  purposes, 'The law f i r i n  understands t h a t  
[M ich igan 's  law] a1 lows o f f i c e r s ,  d i  r e c t o r s  and 
employees whom ( s i c )  have p o l i c y  making, managerial ,  
supe rv i so r y  o r  adrnini s t r a t i  ye respons i  b i  1  i t i e s  t o  
c o n t r i b u t e  t o  t h e  fund. However, t h e  law f i r m  requests  
an i n t e r p r e t i v e  statement r ega rd i ng  t h e  meani ny o f  
' p r o f e s s i o n a l  r e s p o n s i b i l i t i e s . '  Does t h e  word 
' p r o f e s s i o n a l  a l l o w  a l l  the a t t o r n e y s  i n  t h e  law firm 
t o  c o n t r i b u t e  t o  t h i s  separate  segregated fund o r  does 
i t  o n l y  a l l o w  t h e  p a r t n e r s  t o  c o n t r i b u t e  t o  t h i s  
separa te  segregated fund?" 

Pursuant  t o  r u l e  6 o f  t h e  a d m i n i s t r a t i v e  r u l e s  promulgated t o  implement t h e  
Act ,  1979 AC R169.201, e t  sqq, t h e  Secre ta ry  o f  S t a t e  may i s sue  a  
d e c l a r a t o r y  r u l i n y  as t o  t h T a p p l  i c a b i l i  ty o f  t h e  Ac t  t o  an ac tua l  s t a t e  o f  
f a c t s .  If t h e  f d c t s ,  theugh ac tua l ,  are  i a c k i n g  i n  s p e c i f i c i t y  t h e  
Departinent w i l l  i s sue  an i n t e r p r e t i v e  statement i n  l i e u  of a  r u l i n y .  The 
Department i s  unable  t o  i s sue  a s p e c i f i c  response t o  a h y p o t h e t i c a l  
ques t ion .  However, t h e  f o l l o w i n g  yenera l  d i  scuss ion i s  o f f e r e d  f o r  you r  
b e n e f i t .  
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The s o l i c i t a t i o n  o f  c o n t r i b u t i o n s  t o  t h e  separa te  segregated fund o f  a  
p r o f i t  c o r p o r a t i o n  i s  governed by s e c t i o n  55(2 )  o f  t h e  Ac t  (MCL 169.255). 
T h i s  s e c t i o n  p rov ides :  

"Sec, 55. ( 2 )  C o n t r i b u t i o n s  f o r  a  fund 
e s t a b l i s h e d  by a  c o r p o r a t i o n  o r  j o i n t  s tock  company 
under t h i s  s e c t i o n  may be s o l i c i t e d  f rom any o f  t h e  
f o l  1  owing persons o r  t h e i  r spouses: 

" ( a )  S tockho lders  o f  t h e  co rpo ra t i on .  
" ( b )  O f f i c e r s  and d i r e c t o r s  o f  t h e  

c o r p o r a t i  on. 
'"c) Employees o f  t h e  c o r p o r a t i o n  who have 

p o l i c y  making, managerial ,  p ro fess i ona l ,  
supe rv i so r y ,  o r  a d m i n i s t r a t i v e  n o n c l e r i c a l  
r e s p o n s i b i l i t i e s . "  

You ask whether a t t o r n e y s  who a r e  no t  p a r t n e r s  i n  t h e  h y p o t h e t i c a l  l aw  f i r m  
a r e  employees o f  t h e  c o r p o r a t i o n  hav ing  "p ro fess i ona l  r e s p o n s i b i l i t i e s n  who 
may be s o l i c i t e d  pursuan t  t o  s e c t i o n  55 (2 ) ( c ) .  

The t e rm  "p ro fess i ona l  r e s p o n s i b i l i t i e s "  i s  no t  de f i ned  anywhere i n  t h e  
Act .  However, i t  appears t h i s  p r o v i s i o n  i n c l u d e s  t h e  r e s p o n s i b i l  i t i e s  o f  
persons who a r e  l i c e n s e d  members of t h e  l e g a l  p ro fess ion .  Therefore,  an 
a t t o r n e y  employed by an i nco rpo ra ted  law f i r m  t o  engage i n  t h e  p r a c t i c e  o f  
l aw i s  an employee who has p r o f e s s i o n a l  r e s p o n s i b i l i t i e s  w i t h i n  t h e  meaning 
o f  s e c t i o n  55(2)  ( c ) .  As such, t h e  a t t o r n e y  may be s o l i c i t e d  f o r  
c o n t r i b u t i o n s  t o  t h e  c o r p o r a t i o n ' s  separate  segregated fund. 

I f  cons t rued  i n  t h i s  manner, t h e  M ich igan  Act  i s  c o n s i s t e n t  w i t h  
r e g u l a t i o n s  promulgated t o  implement t h e  Federa l  E l e c t i o n  Campaign Act. 
Under f ede ra l  law, a  separa te  segregated fund e s t a b l i s h e d  by a  c o r p o r a t i o n  
i s  p r o h i b i t e d  f rom s o l i c i t i n g  c o n t r i b u t i o n s  f rom any person o t h e r  than  i t s  
s t ockho lde rs  and t h e i r  f a m i l i e s  and i t s  execu t i ve  o r  a d m i n i s t r a t i v e  
personnel  and t h e i r  Pami 1  i es .  "Execu t i ve .  o r  a d m i n i s t r a t i v e  personnel  " i s  
d e f i n e d  i n  11 CFK § 114 . l ( c ) ,  which s t a t e s  i n  p e r t i n e n t  p a r t :  

" ( c )  'Execu t i ve  o r  a d m i n i s t r a t i v e  personne l '  
means i n d i v i d u a l s  employed by a  c o r p o r a t i o n  o r  l a b o r  
o r g a n i z a t i o n  who a re  p a i d  on a  s a l a r y  r a t h e r  than  
h o u r l y  b a s i s  and who have p o l  icymaking, managerial ,  
p ro fess i ona l ,  o r  supe rv i so r y  r e s p o n s i b i l i t i e s .  

" ( 1 )  Th i s  d e f i n i t i o n  i nc l udes :  
" ( i )  t h e  i n d i v i d u a l s  who run  t h e  

c o r p o r a t i o n ' s  bus iness such as o f f i c e r s ,  
o t h e r  execu t i ves ,  and p l a n t ,  d i v i s i o n  and 
s e c t i o n  managers; and 
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" ( i  i) i n d i v i d u a l s  f o l  l ow ing  t h e  
recognized p ro fess i ons ,  such as lawyers  
and engineers."  

Th i s  response i s  i n f o rma t i ona l  o n l y  and does no t  c o n s t i t u t e  a  d e c l a r a t o r y  
r u l i n g .  I t  should  a l s o  be noted t h a t  y o u r  request  f o r  an i n t e r p r e t i v e  
statement was rece i ved  p r i o r  t o  t h e  enactment of 1989 PA 95 and was 
t h e r e f o r e  no t  s u b j e c t  t o  t h e  n o t i c e  and w r i t t e n  comment p r o v i s i o n s  o f  
t h e  amendatory act .  

Very t r u l y  yours ,  

P h i l  1  i p  T. Frangos, D i r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  
517/373-8141 

PTF: r l  p  
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Thelma C a s t i l l o  
4958 Hea the r  D r i v e  
B u i  1  d i  ng 6-109 
Dearborn,  M i c h i g a n  48126 

Dear Ms. C a s t i l l o :  

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  an i n t e r p r e t i v e  s ta temen t  under  t h e  
Campaign F inance  A c t  ( t h e  A c t ) ,  1976 PA 388, as amended. S p e c i f i c a l l y ,  you 
ask whether  a  h y p o t h e t i c a l  c o r p o r a t i o n ' s  s e p a r a t e  seg rega ted  fund  may 
c o l l  e c t  c o n t r i b u t i o n s  by a  r e v e r s e  c h e c k - o f f  i f  r e f u n d s  o f  an employee 's  
c o n t r i b u t i o n s  a r e  1 i m i  t e d  t o  t h e  p r i o r  two p a y r o l l  deduc t ions .  

Pu rsuan t  t o  r u l e  6 of t h e  a d m i n i s t r a t i v e  r u l e s  promulgated t o  implement t h e  
Ac t ,  1979 AC R169.201, 

et 9 , t h e  S e c r e t a r y  o f  S t a t e  may i s s u e  a  
d e c l a r a t o r y  r u l i n g  as t o  t h T a p p  i c a b i  l i t y  o f  t h e  A c t  t o  an a c t u a l  s t a t e  o f  
f a c t s .  I f  t h e  f a c t s ,  though a c t u a l ,  a r e  l a c k i n g  i n  s p e c i f i c i t y  t h e  
Department w i l l  i s s u e  an i n t e r p r e t i v e  s ta temen t  i n  l i e u  o f  a  r u l i n g .  The 
Department i s  unab le  t o  i s s u e  a  s p e c i f i c  response t o  a  h y p o t h e t i c a l  
q u e s t i o n .  However, t h e  f o l l o w i n g  genera l  d i s c u s s i o n  i s  o f f e r e d  f o r  y o u r  
bene f  i t. 

Under a r e v e r s e  c h e c k - o f f ,  c o n t r i b u t i o n s  t o  a  s e p a r a t e  segregated fund  a r e  
a u t o m a t i c a l l y  deducted f r o m  e l i g i b l e  employees'  paychecks u n l e s s  an 
employee i n d i c a t e s  be fo rehand  t h a t  he o r  she does n o t  w ish  t o  p a r t i c i p a t e  
i n  t h e  system. I n  t h e  enc losed  l e t t e r s  t o  P e t e r  F. McNenly, d a t e d  August  
4, 1987, and t o  Thornas H. S h i e l d s ,  d a t e d  November 16,  1987, t h e  S e c r e t a r y  
o f  S t a t e  r u l e d  t h a t  r e v e r s e  c h e c k - o f f s  proposed by  t h e  M ich igan  E d u c a t i o n  
A s s o c i a t i o n  and t h e  M a r k e t i n g  Resource Group, Inc. ,  d i d  n o t  v i o l a t e  t h e  
Act .  These r u l i n g s  r e l i e d ,  i n  p a r t ,  upon t h e  S i x t h  C i r c u i t  Cour t  o f  
Appeal I s  d e c i s i o n  i n  Kentucky  Educa to rs  Pub1 i c  A f f a i r s  Counci - 1  v  - K e n t u c k 1  
Key i  s t r y  o f  E l e c t i o n  F inance,  677 F2d 1125 (CA 6 ,  1982).  There, t h e  C o u r t  - 
spec i  f i c a l  l y  approved a  r e v e r s e  check -o f  f p rocedure  permi t t i  ng an er~lpl oyee 
t o  o p t  o u t  of t h e  c o n t r i b u t i o n  system b e f o r e  any amount was deducted f rom 
h i s  o r  h e r  paycheck and r e q u e s t  and r e c e i v e  r e f u n d s  o f  p r i o r  c o n t r i b u t i o n s .  
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As t h e  cases c i t e d  by t h e  Cour t  of Appeals and d iscussed a t  l e n g t h  i n  t h e  
McNenly l e t t e r  i n d i c a t e ,  o n l y  r eve rse  check -o f f  p l ans  which p r o v i d e  re funds 
o f  p r i o r  c o n t r i b u t i o n s  have w i t hs tood  l e g a l  s c ru t i ny .  The r i g h t  t o  a  
r e fund  i nsu res  t h a t  an employee knowing ly  and vo l  u n t a r i  l y  c o n t r i b u t e s  t o  
t h e  fund f o r  t h e  express purpose o f  p a r t i c i p a t i n g -  i n  shared p o l i t i c a l  
a c t i v i t y .  An employee who does no t  i n i t i a l l y  comprehend t h e  p o l i t i c a l  
purpose o f  t h e  p a y r o l l  deduc t ion  o r  who misses t h e  dead l i ne  f o r  check ing 
o f f  may t h e r e f o r e  d i s a s s o c i a t e  h i m s e l f  o r  h e r s e l f  f rom t h e  separate  
segregated f u n d ' s  a c t i v i t i e s  by o b t a i n i n g  a  refund. S i m i l a r l y ,  i f  an 
employee i s  o f fended  by t h e  f und ' s  p o l i t i c a l  views, t h e  employee can 
wi thdraw suppor t  by r ecove r i ng  c o n t r i b u t i o n s  p r e v i o u s l y  deducted from h i s  
o r  her  paycheck. A  reve rse  check-o f f  p l a n  which l i m i t s  t h e  re fund  o f  
c o n t r i b u t i o n s  t o  t h e  two p rev i ous  p a y r o l l  deduc t ions  may no t  adequate ly  
p r o t e c t  ernpl oyees f rom engaging i n  unwanted p o l  i t i  c a l  a c t  i v i  t y .  

An employer con temp la t ing  t h e  implementat ion o f  a  r eve rse  check-of  f should  
a l s o  be aware o f  t h e  r e s t r i c t i o n s  found i n  t h e  Wages and F r i n g e  B e n e f i t s  
Ac t ,  1978 PA 390, as amended. As p o i n t e d  o u t  i n  t h e  l e t t e r  t o  Thomas H. 
Sh ie lds ,  5 7  o f  t h e  Ac t  p r o h i b i t s  an employer f rom deduc t ing  " f rom t h e  
wages o f  an employee, d i r e c t l y  o r  i n d i r e c t l y ,  any amount w i t h o u t  t h e  f u l l ,  
f r e e ,  and w r i t t e n  consent o f  t h e  employee, ob ta ined  w i t h o u t  i n t i m i d a t i o n  o r  
f e a r  o f  d i scharge  f o r  r e f u s a l  t o  pe rm i t  t h e  deduct ion."  

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does no t  c o n s t i t u t e  a d e c l a r a t o r y  
r u l i n g .  It should a l s o  be noted t h a t  y o u r  request  f o r  an i n t e r p r e t i v e  
s ta tement  was rece i ved  p r i o r  t o  t h e  enactment o f  1989 PA 95 and was 
t h e r e f o r e  no t  sub jec t  t o  t h e  n o t i c e  and w r i t t e n  comment p r o v i s i o n s  o f  
t h e  amendatory act .  

Very t r u l y  yours ,  

~ ( J u d - f -  
P h i l l i p  T. Frangos, D i r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  
517/373-8141 

PTF: r l  p 
enc losures 
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M I C H I G A N  

D E P A R T M E N T  
O F  S T A T E  

M r .  P e t e r  F .  McNenly 
L e v i  n, L e v i n ,  G a r v e t t  and U i  11 
3UUO Town C e n t e r ,  S u i t e  18UO 
Sou th f  i e l d ,  Mi c h i  gan 48015 

Dear  M r .  McNenly: 

T h i s  i s  i n  response t o  y o u r  reques t  f o r  a  d e c l a r a t o r y  r u l i n g  concern ing  t h e  
a p p l i c a b i  l i t y  o f  t h e  Campaign F i n a n c e  A c t  ( t h e  A c t ) ,  1976 PA 388, as amended, t o  
a  r e v e r s e  c h e c k - o f f  p rocedure  f o r  c o l  l e c t i  ng c o n t r i  h u t i o n s ,  as proposed by t h e  
M i  c h i  gan E d u c a t i o n  A s s o c i a t i o n  (MEA) and t h e  M i c h i g a n  E d u c a t i o n  A s s o c i a t i o n  
P o l i t i c a l  A c t i o n  C o u n c i l  (MEA-PAC). 

You i n d i c a t e  t h e  "MEA i s  a  v o l u n t a r y  membership o r g a n i z a t i o n  composed o f  
a p p r o x i m a t e l y  lU0,OUU i n d i v i d u a l s ,  b o t h  p r o f e s s i o n a l  and nonpro fess iona l ,  
employed by M i c h i g a n  educa t ion  i n s t i t u t i o n s . "  Membership i s  no t  r e q u i r e d  i n  
o r d e r  t o  secure  o r  m a i n t a i n  employment i n  an i n s t i t u t i o n .  However, a1 1  MEA 
members must j o i n  b o t h  an a f f  i l i a t e d  l o c a l  a s s o c i a t i o n  and MEA's p a r e n t  
o r g a n i z a t i o n ,  t h e  N a t i o n a l  E d u c a t i o n  A s s o c i a t i o n  (NEA). 

I n  most cases, t h e  l o c a l  a s s o c i a t i o n  i s  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  of MEA 
members f o r  purposes o f  c o l  l e c t i  ve b a r g a i  n i  ng  under  t h e  Pub1 i c  Employment 
R e l a t i o n s  A c t  (PERA), 1947 PA 336,  as amended. Pursuant  t o  s e c t i o n  1 0 ( 1 )  of 
PERA (MCL 423.210): 

"Loca l  a s s o c i a t i o n s  a r e  p e r m i t t e d  . . . t o  n e g o t i a t e  what are  
commonly c a l l e d  'agency shop c l a u s e s '  i n  t h e i  r c o l l e c t i v e  b a r g a i n i n g  
agreements. Under an agency shop c l a u s e  an i n d i v i d u a l  i s  n o t  reclui r e d  
t o  be a member o f  t h e  MEA o r  i t s  l o c a l  a f f i l i a t e  i n  o r d e r  t o  work, bu t  
t h e  l o c a l  a s s o c i a t i o n  and p u b l i c  employer agree ' t o  r e q u i r e  as a  
c o n d i t ~ o n  o f  employment t h a t  a l l  employees i n  t h e  b a r g a i n i n g  u n i t  pay 
t o  t h e  e x c l u s i v e  b a r g a i n i n g  r e p r e s e n t a t i  vc a s e r v i c e  f e e  ~ q \ ~ i v a l c n t  t o  
t h e  arnount o f  dues u n i f o r m l y  r e q u i r e d  o f  members . . . . '  The r i g h t s  
o f  nonmember agency f e e  payers  a r e  cont  r o l l  ed  by MEA Admi n i  s t r a t i  ve 
P o l i c y  V wh ich  p r o v i d e s  t h a t  t h e y  s h a l l  r e c e i v e  a l l  " a p p r o p r i a t e  
services' b u t  s h a l l  n o t  be p e r m i t t e d  t o  p a r t i c i p a t e  i n  p o l i c y  making, 
v o t i n g ,  o r  h o l d i n g  o f  o f f i c e  w i t h i n  MEA o r  i t s  a f f i l i a t e s .  Perhaps 
most i m p o r t a n t ,  f o r  p r e s e n t  purposes,  agency f e e  payers  a re  2 o L  
s o l i c i t e d  f o r  c o n t r i b u t i o n s  t o  MEA's separa te  segregated fund  MEA-PAC,  
d i scussed  --* i n f r a  and no p a r t  o f  t h e  s e r v i c e  o r  agency fee goes t o  
s u p p o r t  MEA-PAC a c t i  v i  t i  es. F u r t h e r ,  under  t h e  p roposa l  d iscussed 
i n f  r a ,  t h e  MEA-PAC c o n t r i b u t i o n  wi 11 n o t  be p a r t  o f  t h e  s e r v i c e  o r  -- - 
ac;tncy fee . "  
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IIEA-PAC i s  a  separate  segregated fund  e s t a b l i s h e d  by MEA, a  n ~ n - ~ r o f i t  
c o r p o r a t i o n ,  pursuant  t o  s e c t i o n  55 o f  t h e  Ac t  (MCL 169.255). Th is  sec t i on  
s t a t e s ,  i n  r e l e v a n t  p a r t :  

"Sec .  55. (1) A c o r p o r a t i o n  o r  j o i n t  s tock  company formed under t h e  
laws o f  t h i s  o r  another  s t a t e  o r  f o r e i g n  count ry  may make an 
expend i tu re  f o r  t h e  es tab l i shment  and admi n i s t r a t i o n  and s o l i c i t a t i o n  
o f  c o n t r i b u t i o n s  t o  a  separate  segregated fund  t o  be used f o r  
p o l i t i c a l  purposes. A  fund  e s t a b l i s h e d  under t h i s  s e c t i o n  s h a l l  be 
l i m i t e d  t o  making c o n t r i b u t i o n s  t o ,  and expend i tu res  on beha l f  o f ,  
candi  da te  committees, b a l l  o t  quest i o n  comrni t t e e s ,  p o l i t i c a l  p a r t y  
commi tt ees , and independent commi t t e e s .  

( 3 )  C o n t r i b u t i o n s  f o r  a  fund e s t a b l i s h e d  under t h i s  sec t i on  by a  
c o r p o r a t i o n  which i s  n o n p r o f i t  may be s o l i c i t e d  f r om  any o f  t h e  
f o l  l ow ing  persons o r  t h e i  r spouses: 

( a )  Members o f  t h e  c o r p o r a t i o n  who a re  i n d i v i d u a l s .  
( b )  Stockholders  o f  members o f  t h e  co rpo ra t i on .  
( c )  O f f i c e r s  o r  d i r e c t o r s  o f  members o f  t h e  co rpo ra t i on .  
( d )  Employees o f  t he  members o f  t h e  c o r p o r a t i o n  who have p o l i c y  

making, managerial ,  p ro fess i ona l ,  superv i  sory,  o r  a d m i n i s t r a t i v e  
n o n c l e r i c a l  r e s p o n s i b i l i t i e s . "  

You i n d i c a t e  t h a t  p resen t l y ,  most c o n t r i b u t i o n s  t o  MEA-PAC are  c o l l e c t e d  f rom 
MEA members through a  vo l un ta r y  p a y r o l l  deduc t ion  p lan.  Upon j o i n i n g  MEA,  an 
i n d i  v i dua l  may execute a MEA-PAC Vo lun ta ry  C o n t r i b u t i o n  A u t h o r i z a t i o n  form, 
wh ich  i s  p r i n t e d  separa te ly  and as p a r t  o f  t h e  MEA Con t i nu i ng  Membership 
A p p l i c a t i o n .  The au tho r i zed  amount i s  t hen  deducted f rom t h e  member's paycheck 
and r e m i t t e d  by t h e  l o c a l  assoc ia t i on  t o  MEA, a long  w i t h  t h e  member's d~ les.  
Upon r e c e i p t ,  t he  MEA-PAC c o n t r i  b u t i  on i s  t r a n s f e r r e d  d i  r e c t l y  t o  MEA-PAC . A 
member may prevent  MEA-PAC c o n t r i b u t i o n s  by revok ing  h i s  o r  her  p a y r o l l  deduct ion 
; ~ ~ r t h o r i z a t i o n  i n  w r i t i n g  p r i o r  t o  September 1 o f  t h e  nex t  membership year  
(September 1 through August 31). 

MEA and MEA-PAC propose t o  modi fy  t h e  c u r r e n t  c o l l e c t i o n  procedu r c  by 
imp1 ementi ng a  Guaranteed C o n t r i b u t i o n  System. Under t h i s  proposal ,  a  $lO.OU 
c o n t r i b u t i o n  w i l l  a u t o m a t i c a l l y  be deducted f rom each nlember's sa la ry  and 
relni t t e d  t o  MEA-PAC unless t h e  member i n d i c a t e s  t h a t  he o r  she does not wish t o  
rncikc a c o n t r i b u t i o n ,  o r  t h e  member requests  a re fund.  The system w i l l  be funded 
by i n c r e a s i n g  MEA dues by $1.00 per  month f o r  each o f  t h e  10 months (September 
through June) i n  whi.ch dues are c o l l e c t e d .  Agency f ee  payers w i l l  not be 
sub jec ted  t o  a  correspondi  ng increase.  
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Any new member w i  11 be r e q u i r e d  t o  execu te  a  C o n t i n u i n g  Membership Dues 
A u t h o r i z a t i o n  form. A n o t i c e  w i l l  appear on t h e  f o r m  i n d i k a t i n g  t h a t  1) a 
c o n t r i b u t i o n  t o  MEA-PAC i s  i n c l u d e d  i n  t h e  member's MEA dues; 2 )  t h e  c o n t r i b u t i o n  
w i  11 be made on t h e  member's b e h a l f  u n l e s s  t h e  member i n d i c a t e s  on t h e  f r o n t  of 
t h e  form t h a t  he o r  she does n o t  e l e c t  t o  make a  c o n t r i b u t i o n ,  o r  un less  t h e  
member reques ts  a  re fund;  3 )  a  f u l l  r e f u n d  w i l l  be made i f  t h e  member submits a  
w r i t t e n  r e f u n d  reques t  by December 1 o f  t h e  c u r r e n t  f i s c a l  y e a r ;  4 )  a  request  f o r  
r e f u n d  w i  11 a u t o m a t i c a l l y  opera te  t o  d i s c o n t i n u e  c o n t r i b u t i o n s  i n  f u t u r e  y e a r s ;  
5 )  t h e  c o n t r i b u t i o n  w i l l  be used t o  h e l p  suppor t  cand idates  f o r  e l e c t i v e  o f f i c e ;  
6 )  t h e  c o n t r i b u t i o n  i s  v o l u n t a r y  and n o t  a  c o n d i t i o n  o f  membership o r  emp loyn i~n t ;  
7 )  a  member has t h e  r i g h t  t o  r e f u s e  t o  c o n t r i b u t e ;  and 8 )  such r e f u s a l  w i  11 i n  no 
way a l t e r  t h e  p e r s o n ' s  membership o r  employment s t a t u s ,  r i g h t s  o r  b e n e f i t s .  

A new member may r e f u s e  t o  p a r t i c i p a t e  i n  t h e  system by i n d i c a t i n y  o r  "check ing 
o f f "  on t h e  form t h a t  he o r  she does n o t  e l e c t  t o  make a  MEA-PAC c o n t r i b u t i o n .  
Under t h e  r e v i s e d  system d e s c r i b e d  i n  y o u r  t h i r d  r u l i n g  request ,  i f  a  member 
checks -o f f ,  t h e  a d d i t i o n a l  do1 l a r  wi 11 n o t  be deducted f r o m  t h e  member's 
paycheck. 

E x i s t i n g  MEA members "wi 11 be adv ised  o f  t h e  new procedure by way o f  a  n o t i c e  
whi ch wi 11 appear i n  each i s s u e  o f  t h e  MEA V O I C E  d u r i n g  t h e  f i r s t  y e a r  t h e  
proposed system i s  implemented and i n  t h e  September i s s u e s  of each y e a r  
t h e r e a f t e r . "  A copy o f  t h e  V O I C E ,  wh ich i s  p u b l i s h e d  15  t imes p e r  year ,  i s  sent  
t o  each rnember's home. The proposed n o t i c e  wi  11 c o n t a i n  i n f o r m a t i o n  
s u b s t a n t i a l l y  s i m i l a r  t o  t h e  i n f o r m a t i o n  p r o v i d e d  t o  new members. I n  a d d i t i o n ,  
a form w i  11 be p r o v i  ded t o  every  member who does n o t  cont  r i  b u t e  t o  MEA-PAC under 
t h e  c u r r e n t  p a y r o l l  d e d u c t i o n  p lan .  The member may r e f u s e  t o  p a r t i c i p a t e  i n  t h e  
Guaranteed C o n t r i b u t i o n  System by check ing  o f f  and r e t u r n i n g  t h e  fo rm t o  h i s  o r  
h e r  l o c a l  t r e a s u r e r  o r  t o  MEA. I f  a  member checks -o f f  b e f o r e  t h e  s t a r t  of t h e  
n e x t  f i s c a l  y e a r ,  a  c o n t r i b u t i o n  w i  11 n o t  be deducted f rom t h e  member's 
paycheck. 

A member who does not  check -o f f ,  o r  a  member who e l e c t s  t o  make a  c o n t r i b u t i o n ,  
w i l l  have $1.00 p e r  month t r a n s f e r r e d  t o  MEA-PAC on h i s  or  h e r  beha l f  un less  a 
reques t  f o r  r e f u n d  i s  made by December 1 o f  t h e  c u r r e n t  membership year .  Under 
y o u r  r e v i s e d  p roposa l ,  MEA-PAC wi 11 r e f u n d  $10.00 t o  any member who submits a 
t i m e l y  r e f u n d  request .  I f  t h e  member has c o n t r i b u t e d  l e s s  than  $lO.UU when t h e  
re fund  i s  made, an a d d i t i o n a l  d o l l a r  w i l l  c o n t i n u e  t o  be deducted from t h e  
mcmber's paycheck d u r i n g  t h a t  f i s c a l  y e a r  and w i  11 be used t o  re imburse MEA-PAC. 
However, no deduc t ion  w i l l  be made i n  subsequent f i s c a l  yea rs .  

MEA reques ts  a  r u l i n g  t h a t  t h e  proposed Guaranteed C o n t r i b u t i o n  System, as 
d c s c r i  bed above, does n o t  v i  01 a t e  t h e  Act .  
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Sec t i on  54 o f  t h e  Ac t  (MCL 169.254) p r o h i  b i t s  a  c o r p o r a t i o n  f rom making 
cont  r i  b u t i  ons o r  expendi tures i n  cand ida te  e l e c t i o n s .  However'. as noted 
p r e v i o u s l y ,  s e c t i o n  55 au thor i zes  a  c o r p o r a t i o n  t o  make expendi tures f o r  t h e  
es tab l i shment ,  a d m i n i s t r a t i o n  and s o l i c i t a t i o n  o f  c o n t r i b u t i o n s  t o  a  separate  
seyregated fund. The fund may be used t o  make c o n t r i b u t i o n s  t o ,  and 
expend i tu res  on beha l f  o f ,  cand ida te  committees. b a l l o t  ques t ion  committees, 
p o l i t i c a l  p a r t y  committees and independent committees. 

C o n t r i b u t i o n s  t o  a  separate  segregated fund e s t a b l i s h e d  by a n o n p r o f i t  
c o r p o r a t i o n  a re  r e s t r i c t e d  by sec t i on  55 (3 )  and ( 4 ) .  Pursuant t o  s l ~ b s e c t i o n  
( 3 ) ,  c o n t r i b u t i o n s  may on ly  be s o l i c i t e d  f rom a  l i m i t e d  number o f  persons, 
i n c l u d i n g  i n d i v i d u a l  members o f  t h e  co rpo ra t i on .  The method used t o  c o l l e c t  
c o n t r i  b u t i  ons i s  r e s t r i c t e d  by subsec t ion  (4 ) ,  which s t a t e s :  

"Sec. 55. ( 4 )  Con t r i bu t i ons  s h a l l  no t  be ob ta ined  f o r  a  fund  
e s t a b l i s h e d  under t h i s  s e c t i o n  by use o f  coerc ion,  phys i ca l  fo rce ,  o r  
as a  c o n d i t i o n  o f  employment o r  membership o r  by u s i n g  o r  t h r e a t e n i n g  
t o  use j o b  d i s c r i m i n a t i o n  o r  f i n a n c i a l  r e p r i s a l s . "  

The A t t o r n e y  General has i n d i c a t e d  t h a t  t h e  Ac t  "does pe rm i t  a  vo l un ta r y  p a y r o l l  
deduc t ion  p l a n  as a  form o f  c o l l e c t i o n  o f  c o n t r i b u t i o n s  t o  [a]  separate  
segregated fund." OAG, 1977-78, No 5279, p  391 (March 22, 1978). The i s sue  
r a i s e d  by y o u r  i n q u i r y  i s  whether c o n t r i b u t i o n s  c o l l e c t e d  under t h e  reverse  
check-o f f  procedure a re  vo lun ta ry ,  o r  whether they  a re  obta ined by coerc ion,  
f o r c e ,  t h r e a t ,  o r  as a c o n d i t i o n  o f  employment o r  membership. 

The f e d e r a l  cour ts  have p rev i ous l y  cons idered t h e  p r o p r i e t y  o f  u s i n g  l a b o r  un ion  
funds t o  f i nance  p o l i t i c a l  a c t i v i t y .  I n  Abood v  D e t r o i t  Ooard o f  Educat ion,  431 
US 2 0 9 ;  97 S C t  1782; 52 L Ed 2d 261 ( 1 9 7 r f h e  Supreme Cour t  considered t h e  
v a l i d i t y  o f  an ayency shop c lause  nego t i a t ed  by t h e  D e t r o i t  Federa t ion  o f  
Teachers and t h e  D e t r o i t  Board o f  Educa t ion  pursuant  t o  t h e  M ich i  gan Pub1 i c  
Employment R e l a t i o n s  Ac t ,  supra. The agency shop p r o v i s i o n  requi  red  non-members 
t o  pay t o  t h e  union, as a  c o n d i t i o n  o f  employment, a  s e r v i c e  fee equal t o  t h e  
amount o f  un ion  dues. The Cour t  r u l e d  t h a t  s e r v i c e  fees could  he used t o  
f i n a n c e  un ion  expendi tures f o r  purposes o f  c o l l e c t i v e  barga in ing,  con t rac t  
adrni n i  s  t r a t  i on and g r i  evance procedures. However, they cou ld  no t  be used t o  
suppor t  i d c o l  og i  c a l  causes: 

"We do not  h o l d  t h a t  a  un ion cannot c o n s t i t u t i o n a l l y  spend funds f o r  
t h e  express ion o f  p o l i t i c a l  views, on beha l f  o f  p o l i t i c a l  candidates,  
o r  toward t h e  advancement o f  o t he r  i d e o l o g i c a l  causes not  germane t o  
i t s  d u t i e s  as co l  l e c t i  ve-bargai n i  ng represen ta t i ve . ,  Rather,  the  
C o n s t i t u t i o n  r equ i r es  t h a t  such expendi tures be f inanced  f rom 
charges, dues, o r  assessments p a i d  by employees who do no t  ob jec t  t o  
advancing those ideas and who a re  no t  coerced i n t o  do ing  so against  
t h e i  r w i l l  by t h e  t h r e a t  o f  l oss  o f  governmental employment." 
Abood, supra, pp 235-236. 
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The C o u r t  n o t e d  t h z t  i n  d e t e r m i n i n g  an a p p r a p r i  a t e  rernedy, t h e  " o b j e c t i v e  must 
be t o  d e v i s e  a  xay o f  p r e v e n t i n g  ccmpulsni-y s u b s i d i z a t i o n  o f  i d e o l o g i c a l  
a c t i  v i t y "  w i t h o u t  r e s l r i c t ' i r ? y  the u n i o p ' s  ab i  l i  t.y t o  f i c a n c e  c o l l e c t i v e  
b a r g a i  n i  ng acts v i  t i  es. The c a s e  was th?:; remanded t o  t i r e  % M i  c h i  gan C o u r t  o f  
Appea ls ,  w i t n  a s u g g c s t i e n  t h a t  furt-kc.;= j i ~ d i  c i a '  2ct io.n he d e f e r r e d  pend ing t h e  
v o l u n t a r y  use o f  a re%i!r.c! procedure d e v e ' i ~ p e d  by t h e  p a r t i e s  d u r i n g  t h e  cou rse  
o f  t h e  l i t i s a t i o ~ .  

O t h e r  dec i  5 i o n s  h a v e  Fnci,sed usnn  TI?^ t:or,s? rt:cii or! cF t h e  Federa l  E l e c t i  on 
C a r n p a ~ ~ j n  A c t  of Pi1 ( F C C P )  c,s-i.J c a r t i ~ l i ? l r " f ,  >r?; i s  no>/ 2 USSC $ 4 4 1 b ( b ) ( 3 ) ( A ) .  

. . I n  P i p p f ; t t e r s  i , ( t = ~ i  562 v b *  ,;. : s.etl . - - ~  z;ri~::.-<. , . . , 1;: 785; 92 S C t  2247; 33 L Ed 2d 
--.---- "- - - - - -. -- .. 

11 ~ Y W ,  p e t . i t i o n e r s  were coriv;cted ua1di.6 l i5C $510, wh ich  p r o h i b i t e d  a  l a b o r  
organ1 z a t i  un f r o m  r z k l n r j  a r c v t r ,  h 1 ' t 7  C ~ I  " '  PIC, ' : \P :~ :~I?TC? ? " ~ c m e c t i o n  w i t h  a  
f e d e r a l  e l e c t l o q ,  A f t c r  t h ; l  C C U - c  h a d  /"9<1"d ? r z i  d r q i l l n ~ n t ,  s e c t i o n  610 wa5 
amended by add ing  the l a n g u a y  carrt:i np.1 - i r i  ,er t  ~ n n  4 4 I L l ; ( b ) ( 3 )  ( A )  o f  t h e  FECA. 
T h i s  s e c t i o n  now s t a t e s :  

" ( 3 )  I t  5!3;i:? be uni~,.:F!:l -- 
(!,) f o r  ~ ( j ~ ~ ~  3 .rLl?;<; ."; t;,j:;:? & ; ~ : . ? ~ , p : t  , L I : & - : . ~  3 2 .  ' i:n 91' ?::pendi t u r e  by 

, u t i  1  i z i  ng Inoney Gi- =i?;ih of' jj,i?de c,ectl:.'?d bj- pligjsiclal f o r c e ,  j o b  . . d i s c , r i l n i  n a t  i j g ,  f +  r.;;.:.;~:; 3 :  :*ei>r-; 5 ;  I.,; :;r : , : ;c ill.irr_z:.. , jF f o r ce ,  j o b  
d i s c r s n r i n a t i ~ n ,  c -  f in; lr~ci .Yl repr is? ;  ; o r  by din?=. fees ,  o r  o t h e r  
inoneys req( i , r red ss s c o n d i t i o n  o f  rw:nbe;.ship -i;n a l a b o r  o r g a n i z a t i o n  
o r  as 6 c ~ r d i t : j  01-1 o f  en~p!oy;rr?ier~t, or- k,y sc~nqi:  ~ b t n i  ned i n  any 
c o m e r c i a  l t r z n s a c t i  on; '" 

The Supreme C o l l r t ' s  d i? tS~ IOY:  i n  -.'J--LA ? ~ l - r l * - i +  t ~ l r - 2  ---- s cxp:a i  ned by t h e  D i s t r i c t  C o u r t  
i n  -- F e d e r a l  i l e c t i ~ n  ~,oim:issio:o !,rtt iotia'l C d u c a t  :c':i7 P sl;oc.i a t i o n  457  F Supp -- --_- -__----- - - _ _ _ - - - - - * - - - - - - -  "--"-, 
1102, 1105 (D3r, l(l!,i). 

" I q s o f a r  4s i s  per t - i nnn t  !:s;*e, i:+r! Co! ! r t  h c i d  1-h;nt thc A c t  merely 
c o d i f i e d  t ? ~ j ~ t . i n g  3fi$ T '  .. I ~ + . ~ ; T ) P ,  ., tha,:: gi->t ,;4":1 p o l  j t j c a l  c o n t r i b u t i o n s  
by l a b o r  or i , ; i . s j~a t . ;~ns  ,.:r:-c. r - : ! - c ; !> i l ; i te r . ! ,  og ly  G-,,c?;e d:?r-iv& f rom funds 
t h a t  'wer.e ?r;tc!;il ly or- eff;.rl.-: v.3: y r c q  .ri r e d  f o r  cr!:p?oyment o r  u n i o n  
rnenDers:: i l~.  ' . Td. -- a t  33sy 4:!? '4% j,C;t, 3.t 21:56, 2276.  The funds a t  
i s s u e  : n  -.- P i p e f i t t e r s  - - -. - - .- - - .- wcpo r a i s e d  by roi:tr.;rx;t.;:~ns and k e p t  s t r i c t l y  
segregater f  f rom t h e  !.i:ii or! $ 5  ge - re~+ l  t,-:iss~~.--/ , , .  , wh ich  i\las f i n a n c e d  by 
assessed d ~ ~ ? i , .  -.- I d .  a t  4 l 4 +  91 S,i::-.. ;!:, '7254, The C o u r t  t h e r e f o r e  
conc l i j ded  t l ~ a t  : .avcrr- ; ib j? t . r : . ~ p  i-td; o*zi-,!:r~--~i! J)p.;,lj:;~. ~ i 2 ~ 1  ., j u r y  was no t  
i n s t r u c t e d  t!: (i.;.tc:imi?ii i::, i:i;~t'llcr ::>lji 'r,;::..'? [;ur. i (32:  "9 t ,ha t  segregated 
f ! ! q c 1  t.:i:;t c V ~ ) ! I J ( I T , ~ T ~  Or* whet.~er* PI:;?: I : J ( ~ ~ - s ~  -. . . . j i l i !~ ' l i j (~ t . r  hecause r e q ~ l i r e d  

, . : !: .': .qr pt- fg - - ? ' . . ; ' . /  $>'Vr.:.. i ,  I,? j ,"  
. , , , . . . ~ .. , :: C:;, :t:. 2274 ,  2275.  To 

be v a i u n t a r ~ ~  t h e  cont r ; :  i.a"t c!i i  r.;.!~: rec.1~l t Fro:? ' %,now-i ng 
f r e e - c h o i c e , '  wniskl m a n s  ti'i~t t k p  ~ 0 7 i t ; i t ~ t i f i n  rr;::;!; be 

C O ~ ' ! C ~ ~ L ~ F . ~  11nder ! : " ~ f l j ~ < : ~ n ~ ~ ~ c  n l > i  i.:l!: I ~ I ! ; ;  ~ ; j t i ; : s  . . 
don;] t i  c!ns a r e  f o r  po  I : t i ca i pu c i,c;es ;,rid t h z ? ,  t h o s e  
s o l i c i t i d  S TI.?^ d p c l  , i ! e  t.0 r ( ~ ~ ; i . . - , i . ~ ; ; ; ~  ~i;i~n::irt  l ~ j s  of 
j o t ) 9  u ~ j  cr; r ; ~ ! i i ~ : ~ ! ~ . < h j ~ ?  g r  <,; !:>>:- ['e;;?: S Z !  1 e 

I d .  a t  414, 02 S . C t ,  ,?t /1264,. Tk:? i-,l!i-gi~,;t: of 51,tch a s tanda rd ,  t h e  --- 
C o u r t  r.61 d ,  , I . j , , r I d .  a t  414-15 ,  

a- 

92 s.(,;, ilt Z;:'..'' 
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The i s s u e  i n  - FCC v  -- NEA, supra ,  was whether  a  r e v e r s e  check-o f f  system used by 
t h e  NEA and c e r t a i n  o f  i t s  s t a t e  a f f i l i a t e s ,  i n c l u d i n g  MEA, t o  c o l l e c t  
con t  r i  b u t i  ons t o  i t s  s e p a r a t e  segregated fund v i o l a t e d  s e c t i o n ,  4 4 l b ( b )  ( 3 )  ( A ) .  
Under t h a t  system, a  person e x e c u t i n g  a  membership a p p l i c a t i o n  a u t o m a t i c a l l y  
agreed t o  t h e  deduc t ion  of a  $1.00 p o l i t i c a l  c o n t r i b u t i o n  from h i s  o r  he r  
paycheck, The member had no o p p o r t u n i t y  t o  d i s a l l o w  t h e  deduc t ion  i n  t h e  f i r s t  
p l a c e  b u t  had t o  submit  a  separate ,  w r i t t e n  r e f u n d  reques t  i f  t h e  member d i d  n o t  
w i s h  t o  c o n t r i b u t e  t o  NEA-PAC. 

A f t e r  d i s c u s s i n g  Q e f i  ---- t t e r s ,  t h e  C o u r t  c i t e d  w i t h  approva l  t h e  d e c i s i o n  reached 
i n  -- U n i t e d  S t a t e s  v  Uoyle,  157 US App DC 166; 482 F2d 755 (1973).  I n  w l e ,  t h e  
C o u r t  o f  Appeals cons ide red  a  c o n s t i t u t i o n a l  c h a l l  enge t o  s e c t i  on 610 asamended 
by s e c t i o n  441b(b ) (3 ) (A ) .  A p p e l l a n t  argued t h a t  a  un ion  member's r i g h t  not  t o  
c o n t r i b u t e  t o  a  p o l i t i c a l  cause c o u l d  be p r o t e c t e d  l e s s  r e s t r i c t i v e l y  by 
p e r m i t t i n g  a  r e f u n d  " o f  a p r o p o r t i o n a t e  amount o f  a member's dues i f  t h e  
d i s s e n t e r  g ives n o t i c e  o f  h i s  [ o r  h e r ]  d isagreement."  The C o u r t  o f  Appeals 
r e j e c t e d  t h e  r e f u n d  a l t e r n a t i v e ,  i n d i c a t i n g  t h a t  P i p e f i t t e r s  r e q u i r e d  a  un ion  
member t o  a f f i r m a t i v e l y  approve a  c o n t r i b u t i o n  "by a s s e n t i n g  t o  have a  deduc t ion  
made f r o m  t h e  member's paycheck." Boy le ,  supra, p  764. 

The D i s t r i c t  C o u r t  concluded t h a t  " ' know ing  f r e e - c h o i c e '  means an a c t  i n t e n t i o n a l l y  
t a k e n  and n o t  t h e  r e s u l t  o f  i n a c t i o n  when c o n f r o n t e d  w i t h  an obstac le . "  -- FEC v  
NEA, supra-, p  1109. There fo re ,  d i s s e n t i n g  members c o u l d  n o t  be r e q u i r e d  t o  bear  - 
t h e  burden o f  r e q u e s t i n g  a  re fund.  I n  t h e s e  c i  rcumstances, t h e  Cour t  r u l e d  t h a t  
" r e v e r s e  check -o f f  i s  p e r  se v i o l a t i v e  o f  s e c t i o n  441b(b) ( 3 )  ( A ) ' s  p r o h i b i t i o n  
a g a i n s t  f i n a n c i n g  p o l i t i c a l  funds by 'dues, fees, o r  o t h e r  moneys r e q u i r e d  as a  
c o n d i t i o n  o f  membership i n  a l a b o r  o r g a n i z a t i o n . ' "  I d ,  p  1110. The Cour t  d i d  
n o t  r u l e  out ,  however, a  p a y r o l l  deduc t ion  method which asked t h e  un ion member 
beforehand i f  he o r  she wanted a  c o n t r i b u t i o n  deducted a long  w i t h  h i s  o r  h e r  
dues. 

I n  so h o l d i n g ,  t h e  C o u r t  agreed w i t h  t h e  Federa l  E l e c t i o n  C o n i s s i o n  (FEC), 
wh ich  had been asked p r i o r  t o  commencement o f  t h e  l i t i g a t i o n  t o  render  an 
a d v i s o r y  op i  n i  on concern ing  t h e  f e d e r a l  a c t ' s  appl  i c a t  i on t o  v a r i  a t i  ons of t h e  
r e v e r s e  check -o f f  p rocedure proposed by t h e  NEA. The FEC had r e v i o u s l y  taken  
t h e  p o s i t i o n  t h a t  r e v e r s e  c h e c k - o f f  v i o l a t e d  s e c t i o n  441b(b ) (3  7 ( A ) .  The NEA 
o f f e r e d  as an a1 t e r n a t i  ve a  "premernbership reimbursement method" under which t h e  
NEA would r e f u n d  c o n t r i b u t i o n s  t o  d i s s e n t i n g  employees upon e n r o l  lrnent o r  a t  t h e  
b e g i n n i n g  o f  each membership year ,  r a t h e r  than  a t  a  l a t e r  t ime.  However, t h e  
employee's p a y r o l l  deduc t ion  would c o n t i n u e  th roughou t  t h e  year .  

A m a j o r i  t y  o f  t h e  Cornmi s s i  on was unpersuaded: 

"The i l l e g a l i t y  o f  t h e  r e v e r s e  c h e c k - o f f  p rocedurd  stems f rom t h e  
d e d u c t i o n  o f  p o l i t i c a l  monies f r o m  a  member's paycheck even though he 
o r  she may n o t . w i s h  t o  c o n t r i b u t e  t o  t h e  u n i o n ' s  p o l i t i c a l  fund. 
These funds a r e  r e q u i r e d  as a  c o n d i t i o n  o f  membership i n  t h a t  t h e  
p o l i t i c a l  payment mst be made i n  o r d e r  t o  become a  member o r  t o  
m a i n t a i n  membership s t a t u s  i n  t h e  un ion.  The A c t  and t h e  r e g u l a t i o n s  
p r e s c r i b e  t h a t  a  r e f u n d  o f  t h e  p o l i t i c a l  monies does no t  r e l i e v e  the  
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c o n d i t i o n  of membership p r o s c r i p t i o n .  The proposed premembership 
reimbursement method does no t  change tne  ope ra t i on  of a  reverse check- 
o f f  procedure, i t  merely a l t e r s  t h e  t i m i n g  o f  t h e  reimbursement. The 
reimbursement cont inues t o  operate  as a  r e fund  i n  t h a t  the re  i s  a  
subsequent automat i  c  p a y r o l l  deduct i  on of  po l  i t  i ca1 funds and membership 
dues. The essence of  t he  i l l e g a l i t y  of t h e  reverse check-off procedure 
goes t o  how and why t h e  funds a re  c o l l e c t e d  and no t  t o  t h e  t i m i n g  o f  t h e  
d i s s e n t i n g  w m b e r ' s  reimbursement ." A0 1977-37. (Ap r i  1 14, 1978) 

The system which t h e  FEC and t h e  D i s t r i c t  o f  Columbia Cour t  found o f f e n s i v e  
r equ i  r ed  an automat ic  deduct ion from each rrrr<mber's paycheck. A member cou ld  no t  
r e f u s e  t o  p a r t i c i p a t e  i n  t h e  system and c o ~ l l d  no t  prevent  t h e  deduct ion of a  
p o l i t i c a l  c o n t r i b u t i o n  f rom h i s  o r  he r  sa l a r y ,  Thus, t h e  member's on ly  recourse 
was t o  seek a  refund. 

These f a c t o r s  were absent i n  Kentucky Educators Publ i c  A f f a i r s  Counci 1  v  ----- 
Kentucky Reqi  s t y  o f  E lec t :  on ~i n a n c e , r ~ ' 2 d  1125 1 ~ ~ 6 %  1Y8Z), where t h e  Cour t  - f- - 
o f  Appeals approved a  reverse check-aff p l a n  s i m i l a r  t o  t h e  p l an  proposed by 
MEA. I n  t h i s  case. t h e  Kentucky Educat ion Assoc ia t i on  (KEA) was p r o h i b i t e d  by 
s t a t e  l a w  from making cont r i  b u t i  ons i n  candidate e l e c t i  ons . KEA t h e r e f o r e  
c s t a b l  i shed  t h e  Kentucky Educators Publ i c  A f  f a i  r s  Counci 1  (KEPAC) as a  "separate  
p o l i t i c a l  arm" t o  engage i n  e l e c t i o n  a c t i v i t y  . C o n t r i  b t l t i ons  t o  KEA and KEPAC 
were c o l l e c t e d  as f o l l ows :  

"Kentucky law au thor i zes  local  school  systems t o  deduct KEA dues and 
o t h e r  membership dues f rom s a l a r y  checks. The deduct ion can be made 
o n l y  upon r e ~ u e s t  o f  an employee o r  group o f  employees. Th is  p a y r o l l  
deduc t ion  p lan,  ca1 l e d  Automat ic  Payment A u t h o r i z a t i o n ,  [ he re i na f t e r ,  
'APA'] has long  been i n  use i n  Kentucky. S ince 1975, KEPAC has used a  
' reverse  check--off ' system i n  eon junc t i  on w i t h  KEA's p a y r o l l  deduct ion 
of dues t o  o b t a i n  c o n t r i b u t i o n s .  Under t h e  reverse  check-of f  system 
used by KEPAC, a l l  KCA members execu t i ng  APA forms have c o n t r i b u t i o n s ,  
a long  w i t h  dues payments, insurance premi ums, and r e t i  rement fund 
cont r i  b u t i  ons, deducted f rom t h e i  r sa la r y  checks un less the KEA member 
a f f i r m a t i v e l y  checks o f f  t h a t  she o r  he dec l ines  t o  c o n t r i b u t e  t o  
KEPAC. The aims and a c t i v i t i e s  o f  KEPAC are  exp la ined  on t h e  APA 
form. I f  a  KEA member does no t  i n i t i a l l y  check o f f  h i s  o r  her  
des igna t i on  t o  c o n t r i b u t e  t o  KEPAC, an automat ic  c o n t r i b u t i o n  i s  made. 
I f  t h e  member does check o f f ,  and y e t ,  subsequent ly decides not t o  
p a r t i c i p a t e ,  t h e  member can s top  t h e  deduct ion and can a l s o  o b t a i n  a 
r e f und  of pas t  c o n t r i b u t i o n s .  Separate forms a re  used f o r  members who 
w ish  t o  cc ln t r i  bu te  t o  KEPAC hut no t  tk;-cvc;h the p a y r q l l  deduct ion 
system." 677 F2d a t  1127. 

The Kentucky Cor rup t ,  ? r a c t i  ces Ac t  p r o h i b i t e d  KEPAC f rom o b t a i n i n g  funds "by 
assessment o r  coerc ion, "  The issues before t h e  S i x t h  C i  r c t ~ i  t, as descr ibed by 
t h e  Cour t ,  were whether d i s s e n t i n g  members were adequately p ro tec ted  by a  
reverse  check-o f f  procedure which a l lowed members t o  e l e c t  a t  t h e  outset  not t o  
p a r t i c i p a t e  and which was coupled w i t h  a  re fund  system, and whether 
c o n t r i  b u t i  ons co l  l e c t e d  under t h i s  system were coerced o r  assessed. 
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The Kentucky D i s t r i c t  Cou r t  had p r e v i o u s l y  determined t h a t  t h e  reverse  check-of f  
p l a n  used by KEPAC d i d  not  v i o l a t e  Kentucky law. I n  so holding.' t h e  Cour t  
d i s t i n g u i s h e d  FEC v NEJ, supra.  s t a t i n g  t h a t  t h e  two cases * i nvo l ved  d i f f e r e n t  
s t a t u t e s .  The Cour t  o f  ~ p ~ 6 . i . i ~ .  ag ree ing  w i t h  t h e  lower cour t ,  f u r t h e r  
d i s t i n g ~ t i s h e d  t h e  cases: 

"....the fundamental ques t ions  i n  both cases was whether a  reverse  ' 

check-of  f system meets t h e  'Knowi ng F ree-Serv i  ce  Donat i  on ' t e s t  se t  
f o r t h  i n  P i p e f i t t e r s .  -- The D i s t r i c t  o f  Columbia Cour t  he l d  t h a t  a  
r eve rse  check-of f  requ i  r i n g  a  d i s s e n t e r  t o  submit a  separate w r i t t e n  
request  f o r  re fund  r a t h e r  than  be ing  ab le  t o  d i s a l l o w  the  deduct ion i n  
t h e  f i r s t  p lace  p laced  an undue burden on t h e  d i ssen te r .  The Cour t  
below he ld  t h a t  a reverse  check-of f  procedure p e r m i t t i n g  a  
d isa l lowance  i n  t h e  f i r s t  p l ace  w i t h  a r i g h t  of re fund  was no t  
coe rc i on  and was no t  an assessment. The dec is ions  are not 
i ncompa t i b l e ,  and t h e  c o u r t  below was c o r r e c t  i n  i t s  ana lys is  i n  i t s  
dec is ion . "  

The S i x t h  C i  r c u i t  he l d  t h e  r i g h t s  o f  d i s s e n t i n g  members were s u f f i c i e n t l y  
p r o t e c t e d  because 1) they  cou ld  leave  KEA w i t h o u t  j e o p a r d i z i n g  t h e i  r employment; 
2 )  they  cou ld  remain i n  KEA and at tempt  t o  i n f l u e n c e  i t s  i d e o l o g i c a l  p o s i t i o n s ;  
3 )  they  cou ld  check-o f f  and re fuse  t o  c o n t r i b u t e  t o  KEPAC; o r  4 )  t h e y  cou ld  
request  and r e c e i v e  refunds of KEPAC c o n t r i b u t i o n s .  The Cour t  a l s o  found no 
evidence i nd i  c a t i  ny t h a t  c o n t r i b u t i o n s  c o l l e c t e d  through reverse check-of f  were 
coerced o r  assessed. 

The reverse  check-o f f  p l a n  proposed by MEA i s  d i s t i n g u i s h a b l e  f rom t h e  EEI case 
i n  t h e  same manner. Under MEA's r e v i s e d  proposal ,  new and e x i s t i n g  members w i  1  l 
be g iven  t h e  oppo r t un i t y  t o  check-o f f  be fo re  any amount i s  deducted from t h e i  r 
paychecks. I f  a  member does no t  check-o f f  o r  chooses t o  make a  c o n t r i b u t i o n ,  
t h o  member may s t i  11 recover  any amount t r a n s f e r r e d  t o  MEA-PAC by reques t ing  a 
re fund .  MEA-PAC w i  11 then  r e t u r n  any money i t  has rece ived  from t h e  member, 
p l u s  any amount which w i  11 be deducted f r om t h e  member's paycheck d u r i n g  t he  
r e s t  o f  t h a t  f i s c a l  yea r .  A l though t h e  member's p a y r o l l  deduct ion w i  11 con t inue  
d u r i n g  t h a t  year ,  the  deduct ion w i l l  no t  be f o r  a  p o l i t i c a l  c o n t r i b u t i o n  but  
w i  11 be used t o  reimburse MEA-PAC. A f t e r  a  member requests a  refund. the  
deduct ion w i  11 a u t o m a t i c a l l y  be d i scon t i nued  f o r  subsequent f i s c a l  years .  

Moreover, you s p e c i f i c a l l y  s t a t e  t h a t  s e r v i c e  f e e  payers are not s o l i c i t e d ,  and 
t h e i r  fees w i l l  no t  be increased under t h e  proposed system. Thus. t h e r e  i s  no 
danger t h a t  s e r v i  ce fee payers w i  11 unknowingly o r  unwi 11 i ng ly  s ~ t b s i d i z e  MEA's 
p o l  i t i  c a l  a c t i v i t i e s ,  Simi l a r l y ,  t h e r e  i s  no suggest ion t h a t  members w i  11 be 
c o ~ r c c d ,  threatened.  o r  s u f f e r  j o b  d i s c r i m i n a t i o n  or  f i n a n c i a l  r e p r i s a l s  if they 
r e f u s e  t o  c o n t r i b u t e  t o  MEA-PAC. F i n a l l y ,  by g i v i n g  members n o t i c e  and the  
oppo r t un i t y  t o  check-of f  beforehand, t h e  proposal  o f f e r s  adequate measures which 
i n s u r e  t h a t  members' c o n t r i b u t i o n s  w i l l  be vo lun ta ry .  
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I n  these circumstances, MEA w i l l  no t  o b t a i n  c o n t r i b u t i o n s  f o r  MEA-PAC as a  
c o n d i t i o n  o f  employment o r  membership. A member may re fuse  t o  make a 
c o n t r i b u t i o n  t o  MEA-PAC e i t h e r  be fo re  o r  a f t e r  money i s  deducted from h i s  o r  her  
paycheck. I f  a member checks-of f  o r  requests  a  re fund,  money wi 11 no longer  be 
deducted f rom t h e  member's s a l a r y  f o r  t h e  purpose o f  making a  c o n t r i b u t i o n  t o  
M T A c P A C .  Thus, a person l a  net raqul red t o  c o n t r l  b u t e  Co MEA-PAC i n  order  t o  
acqu l r e  or ma ln ta l n  membership I n  MEA, o r  employment I n  an MEA i n s t i t u t i o n .  
Moreover, i t  does not  appear t h a t  MEA members w i l l  be coerced, f o r ced  o r  
threatened,  nor  w i l l  they s u f f e r  j o b  d i s c r i m i n a t i o n  o r  f i n a n c i a l  r e p r i s a l s  i f  
they  re fuse t o  c o n t r i b u t e  t o  MEA-PAC. There fo re ,  t h e  r ev i sed  Guaranteed 
C o n t r i b u t i o n  System proposed by MEA does not  v i o l a t e  sec t i on  55 and i s  p e r m i t t e d  
under t h e  Act .  

It rmst be emphasized, however, t h a t  t r a n s f e r s  t o  MEA-PAC must be made from 
earmarked c o n t r i b u t i o n s  and no t  f rom MEA's membership dues o r  general t r easu ry  
funds. Any t r a n s f e r  o f  MEA funds t o  MEA-PAC would r e s u l t  i n  a  v i o l a t i o n  o f  
s e c t i o n  54 of t h e  Act .  

T h i s  response i s  a dec l a ra to r y  r u l i n g  concern ing t h e  s p e c i f i c  f a c t s  and quest ions 
presented. 

' k i chard  ti. A u s t i n  
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Dear Mr. Shields: 

This  i s  i n  response t o  y o u r  request f o r  a declara tory  rul ing concerning the 
app l i c ab i l i t y  o f  the  Campaign Finance Act ( t he  Act) ,  1976 PA 388, as amended, t o  
a Corporate Executive Guaranteed Ccntribdtian System proposed by Marketing 
Resource Croup, Inc. I M R G )  f o r  the col lec t i3n of contributions to  i t s  separate 
segregated f u n d  (ERG-?A&!. 

MRG-PAC was es tabl ished by MRG pursuant t o  section 55 of the Act ( K L  169.255) .  
This section s t a t e s ,  i n  reievdnt par t :  

"Sec. 55, (1) A corporation or j o i ~ t  stock company formed under the 
l a w s  o f  t h i s  or another s t a t e  or foreign codntry may make an expen- 
d i t u r e  fo r  the  establistimcnt and adrninis.tration and so l i c i t a t i on  of  
c o n t r i b u t i ~ n s  t o  a separate segregated fund t o  be used fo r  po l i t i ca l  
purposes. A fund established under t h i s  section shal l  be limited t o  
n l a k i n g  contri5u%Sons t o ,  and expendi  turics on behalf o f ,  candidate corn- 
m i  t t e c s ,  ba'l l o t  quest ~ O T I  ~ i ) ~ : i m i  t t p e s ,  p o l  i t i c a l  party cornmi t t e c s ,  and 
indcpendent co;nmit tees,  

(2) Contribgtions fo r  a f u n d  established by a corporation or jo in t  
stock eon!p;lriy under t h i s  sgitiii;.l; msy tie ~ o l i c i t e d  frorla any  of t h e  
foilowinq persons or t h e i r  spouses :  

!a) Stockholders of thc corporation. 
( b )  Officers  dnd di rec to rs  o f  the  cerparat ion.  
( c )  Employees of the  c o r p o ~ d t i o n  w h o  have policy m a k i n q ,  mana- 

ge r i a l ,  p r o f e s s i o n ~ l ,  supervisory,  o r  administrative nonclet-ical 
r e spons ib i l i t i e s . "  

Thc proposcd C ~ r p o r a t :  Y R E P ~ ~ ~ V P  G h ' 3  I ? ~ I ~ P E : :  Ccr;"."lfatior' System l~ou ld  apply only 
t o  " e l l ( ] i b i c .  ? , i8 r )sge : - , ,  ,ir . : r ~ - e  crr:plc~bces i:eri! whom contributions may b e  s o l l -  
c i t e d  ur lucr  sectlo11 55!2) ( c )  , a n d  u o u l d  c p e ~ ~ a t e  as  a H r c ~ e r s c  check-of f . "  Under 
the proposql, d c o n t r ~ b u t ~ a n  of 51.00 pe month w i l l  7dtornatically bc deducted 
f r o m  each e ; ? q ; b l c  evployee's paycheck and rerrlitled t o  MRG.-PAC unless the 
crnployee indicatzb t h a t  he or  she does n o t  icii-,h t o  make a contr ibvt lon,  or the 
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employee requests'a refund, 

To implement the system, new and existing eligible employees will be given 
MRG-PAC Continuing Contribution Authorization Forms. The form explains that a 
contribution will be withheld from the employee's paycheck "unl'ess you check the 
box and sign the statement below. This contribution w i l l  lbe withheld unless 
this form is returned to the MRG payroll office within-the next month or if at a 
later date you change your mind and request a refund." The form then describes 
how to obtain a refund, explains that a refund request will automatically 
operate to discontinue MRG-PAC contributions in future years, and discloses that 
contributions to MRG-PAC will be used to support candiddtes for elective office. 
Finally, the form states that 1) a contribution to MRG-PAC is voluntary and not 
a condition of employment, 2) an employee has the right to refuse to contribute 
to MRG-PAC, and 3 )  refusing to contribute will not alter the employee's status, 
rights or benefits with MRG. An employee may decline to participate in the 
system and prevent - at the outset - the deduction of political cofltributions by 
checking-off and returning the form within the allotted time. 

The contribution system you describe appears to be identical, with one excep- 
tion, to the reverse check-off plan recently implemented by the Michigan 
Education Association (MEA) and its separate segregated fund (MEA-PAC). In the 
attached declaratory ruling issued to Mr. Peter F. McNenly, dated August 4, 
2987, the Department indicated that MEA's reverse check-off system was not pro- 
hibited by the Act. The only apparent difference between the MRG and MEA 
contribution systems is the relationship between the corporation and the indivi- 
duals solicited. 

Under the reverse check-off p l a n  approved in McNenly, contributions to MEA-PAC 
are solicited only from members of MEA, a non-profit corporation which is 
restricted in the solicitation of contributions to its separate segregated fund 
by section 5 5 ( 3 ) .  MRG-PAC, on the other hand, was established by a profit cor- 
poration and solicitations by MRG are regulated by section 5 5 ( 2 ) .  Thus, the 
solicitation of contributions under the proposed Corporate Executive Guaranteed 
Contribution System will be limited to MRG employees who have policymaking, 
managerial, professional, supervisory, or administrative nonclerical respon- 
sibi l i  ties. 

However, solicitations by non-profit and profit corporations are governed 
equally by section 5 5 ( 4 ) ,  which states: 

"Sec. 55. ( 4 )  Contributions shall not be obtained for a fund 
established under this section by use of coercion, physical force, or 
as a condition of employment or membership or by using or threatening 
to use job dis.crimination or financial reprisals." 

The dispositiv'e issue in the McNenly ruling war whether this subsection prohi- 
bited MEA from implementing its Guaranteed Contribution System. After 
thoroughly eramining MEA's proposal and reviewing relevant decisions from other 
,jurisdictions, the Department concluded that MEA's reverse check-off plan did 
not violate the Act, stating: 
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" I n  t h e s e  c i r c u m s t a n c e s ,  dEA will n o t  o b t a i n  c o n t r i b u t i o n s  f o r  MEA-PAC 
as a c o n d i t i o n  of employment o r  member-ship. A member may r e f u s e  t o  
make a  c o n t r i b u t i o n  t o  MEA--PAC e i t h e r  b e f o r e  o r  a f t e r  money i s  
deduc ted  f rom h i s  or  Flc? oayr t . i cc l .  I F  6 rnzniber c h e c k s - o f f  o r  r e q u e s t s  
a  r e f u n d ,  money w i l l  ~o lonqcr h ?  ded~eted  i r o n  t h e  member's s a l a r y  
f o r  t h e  pu rpose  o f  mak inq a  c o n t r i b u t i o n  t o  MCA-PAC: Thus, a  person 
i s  n o t  r e q u i r e d  t o  c o n t r i b u t e  ec PEA-PAC i n  o r d e r  t o  a c q u i r e  o r  main-  
t a i n  membership I n  MEA, o r  cnployxent i n  an MEA i n s t i t u t i o n .  
Moreover,  i t  does n o t  appear t h a t  YEA members w i l l  he coe rced ,  f o r c e d  
o r  t h r e a t e n e d ,  n o r  w i  I ?  t h e y  su'i Scar jcti d : L C , - i r n i r l ~ t  I o n  o r  f i n a n c i  a1 
r e p r i s a l s  i f  t h e y  r e f u s e  t o  contr ibt l te  t o  M f A - P A C .  There fo re ,  t h e  
r e v i s e d  Guaranteed C o n t * + ; ~ u t i o w  5yste-i: p roposed b y  MEA does n o t  
v i o l a t e  s e c t i o n  55 dnd i s  p e a  ; ; &  -d uni"c'-:" t h e  ;,ct. '" 

T h i s  c o n c l u s i o n  depended u7on t h r w  key t a c c c r s ,  F i r s t ,  new and e x i s t i n g  MEA 
members may check.-off and ?? fuse  $0 !: . - r : : l p : ~ ?  'r; "tie sys tem b e y o r e  o r  a f t e r  
money i s  w i t h h e l d  f rom t h e i r  pa:icheckz, S~?ras,d, i f  a meinbrr check 's -o f f  o r  
r e q u e s t s  J r e f u n d ,  no furthe:' j3o l j  L ! c a l  ; o~ ts^ ibux ;ons  a r e  deducted frorn h i s  o r  
h e r  paycheck.  And t h i r d ,  a t  t h e  t ~ m e  o?  r,;Cpgr r-u?:nrj request, t h e r e  was no  e v i -  
dence o f  c o e r c i o n ,  f o r c c ,  t.hreat, d ~ ~ ~ c r i r i ; n s c ~ o q  OP f i o d n r i d l  r e p r i s a l  ~f a 
mcniber r e f u s e d  t c  c o n t r  i t i u t e  t o  M E F - ! 3 ! \ l : ,  

MRG'  s C o r p o r a t e  3xecu'i;ive G~lsar;:n terc? C o f i ' c ~ i  b i t  Systec: ;ipp~ar-s, 011 i t s  face ,  
t o  i n c l u d e  s i m i  ldr s d f e g u a r d s ,  MkG pr.opc.ct?s i o  g i v e  i t s  e i  i g i b l c  employees 
n o t i c e  and ti!? o p p o r t u t i i t y  t o  v f f ~ ; s e  t s  pa r t ' : . l ps te  i n  t h e  system b e f o r e  c o n t r i -  
bu t i  o n r  a r e  w i - t h i r e l d  f r o m  t he i r  paychcc!d;s, An employee who does n o t  check-o f  f 
w i l l  be  e n t i t l e d  t o  a r c f ~ i n c l  ripon r * : b ? r i s % " ~ ~  c,." a t i r i l e l y  w r i t t e n  r e q u e s t .  
P o l i t i c a l  c o n t r i b u t i o n s  ~i l l n:>t be :Icducted frorn a ~ 1  i ? a p l o y c p ' s  s a l a r y  a f t e r  t h e  
employee c h e c k s - o f f  o r  t -eqr iests  d ~ e f ! ~ r ! $ ~  F i n a l l ) ,  Ml:G w t  1 1  a d v i s e  i t s  
cmplcyees i n  n o t ~ c c s  pr- in. l i ld  on ',hi? ~:ontr..i b u t i o c  a i r t h o r i z a . t i o n  fo rm and i n  
p a y r o l l  s t u f f e r s  t h a t  MRG-PAC. canbr- j  bu.tj01;'s a r e  .scsiunt,lry ,tnd i ~ o t  a c o n d i t i o n  o f  . . 
employment, and t h a t  aia ~~:g l i ; j f , r l e ' s  T ' . - +  . . r iL~~~g) ~ g i i ~ 5  3176 b o n e i i t s  w ' i i 1  n o t  bc 
a l t e r e d  i f  he or she elecbz rict t : ~  ~ a k e  6 MGG-PAC c o n f r i o u t i o n .  

I f  the above  c c n d i t i o r l s  are  s t r i c s ;  a d t : ( y ? d  r c ,  c o n t r i b u t i o n s  t o  MRG-PAC w i  1 1  
n o t  be o b t a i n e d  as a cond i?Son B; c:!,.:. i f iy,s~cr: ;~; ,  ~ : n d  if t h e  c o n t r l ' b u t i o n s  a r e  n o t  
o b t a i n e d  by ~ $ 6 : .  u ie  o f  t h r e a t ,  Ti\r.::;: i)rb c " J _ ' : I ; : c ~ ~ ,  t :~c q i i i ran t iced c o ~ i t r i b u t i o n  
sys  ten1 i s per-:, ; i  s s  i h iz undcra ti-,c A c t  .. I;r,i3evi:.:-, g i  vcn c i i e  mas t c r - s e r v i i n t  r c l a -  
t i o n s h i p  w h i c n  ex.i s t5  between P?RC arid !:rr ,:rii:~'!r:yces, cxtrcr l~c  c a u t i o n  niust bc 
cxcrc ised  t o  prcrver!t MRG f r o m  e x e r t  i ng  ai-,y ::;crcicrn, cl.?rprssa o r  imp1 i c d ,  upon 
i t s  s o l i c i t e d  employees. Fo r  cxamp'le, .if !-liiG-?P.C c o t ? t ~ i b u t i o n s  a r e  s o l i c i t e d  
o u t s i d e  o f  no:-roal ct:ar?riels or* i r :  c i  ! * ~ i ! r , l s t : i \ c r ~  iihici.r ~ u q q i ? ~ t  t h a t  dn cmploycc 
does n o t  h a v e  a f r e e  c h o i c e ,  a v h s l ~ ~ : i : r ;  ~ i : c  Lict : T , ~ J ~  Q:CUT. T h i s  d e t e r -  
m ina t i o r :  car! o n l y  %be m d e  on a cal;e ;'y :.-sc i;<.s.;is, 

F i n a l l y ,  i t  s i 1 3 u i d  n o t e d  ; . , , i i :  i:; i s  r.;.. , : n ,  i s  'i i i ; ; j t e ~  : 3  t h e  a p p l i c a t i o n  o f  
t h e  Cdrnpaign F inance  Ac t  t o  Mi?Gkf> ?;"?p.?se,d : 'r*i;~it)~'::;ijl! system, The Wages and 
F r i n g e  Benef i . t s  A c t ,  1479 FA C?:$ISfe ; I ,  ;.~:~.i'.:;', i ic l ; : ;  proh ik : iL  M:IC f ~ o m  imp lemen t ing  . - a  r e v e r s e  c h e c k - o f f  p ldr ! .  p : 2 ; - t  , fir t ; i d t .  a c t  ( , y L  408.477) 
p r o v i d e s  : 
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"Sec. 7. With t h e  excep t i on  o f  t hose  deduct ions r e q u i r e d  o r  
exp ress l y  p e r m i t t e d  b y  law o r  by a c o l l e c t i v e  b a r g a i n i n g  agreement, an 
cmployer s h a l l  n o t  deduct  f r o m  t h e  wages of an cmploycc, d i r e c t l y  or- 
7TfiFt ---- 1 y , a n  y amou n i h O U t t F f u i f  r ee , a n  dwF i - t t tCnCoXsXTT f  
t h e  employee, o b t x n i f i i t h X t  i n t i m i - m n n o T f = f - E h a r g e  o r  ---- 
r e f u s a l  t o  pe rm i t  t h e  deduct ion.  A deduc t i on  f o r  t h e  b e n e f i t  o f  t h e  
employer s h a l l  r e q u i r e  w r i t t e n  consent f r o m  t h e  employec f o r  each wage 
payment s u b j e c t  t o  t h e  deduc t i on  and t h e  cumu la t i ve  amount of t h e  
deduc t ions  s h a l l  n o t  reduce t h e  gross wages p a i d  t o  a  r a t e  l ess  than 
minimum r a t e  as de f i ned  i n  Ac t  No. 154 o f  t h e  P u b l i c  A c t s  of 1964, as 
amended, b e i n g  s e c t i o n s  408.381 t o  408.397 o f  t h e  Michigan Compiled 
Laws. Each deduc t i on  s h a l l  be s u b s t a n t i a t e d  i n  t h e  records  of t h e  
employer and s h a l l  be i d e n t i f i e d  as p e r t a i n i n g  t o  an i n d i v i d u a l  
employee. P r o r a t i n g  o f  deduc t ions  between 2 o r  more employees s h a l l  
n o t  be permi t t e d .  " (emphasis added) 

Quest ions concern ing  t h e  a p p l i c a b i l i t y  o f  t h i s  s t a t u t e  t o  MRG's Corporate  
Execu t i ve  Guaranteed C o n t r i b u t i o n  System shou ld  be r e f e r r e d  t o  t h e  Department o f  
Labor,  Bureau o f  Employment Standards, 7150 H a r r i s  D r i ve ,  Box 30015, Lansing, 
M i  c h i  gan 48909. 

Th i s  response i s  a  d e c l a r a t o r y  r u l i n g  conce rn i ng  t h e  a p p l i c a b i l i t y  of t h e  
Campaign Finance Ac t  t o  t h e  s p e c i f i c  f a c t s  and ques t ions  presented. 


