
Rev. S tan ley  Car t e r  
Libert.y Chr i s t i an  Chapel of Ypsi l a n t i  
6130 South Miami 
Ypsi 1 a n t i ,  Mi chi g a n  481 97 

Dear Reverend Car t e r :  

This  i s  in  response t o  your l e t t e r  concerning Michigan's new Lobbyist 
Reg i s t r a t i on  and pepor,ting Act,  1978 PA 472 ( " t h e  A c t " ) ,  and the proposedctlr 
adrnini s t r a t i v e  r u l e s  dcvel oped t o  inlpl ement the  Act. 

In )*our l e t t e r ,  you cluestioned vliiether t h e  A c t ' s  pr-ohibi t ion a g a i n s t  the 
g iv ing  of  g i f t s  would prevent  a l obby i s t  agent  froni g iv ing  a  paperback 
book t o  a 1 e g i s l a t i v ~ :  a i d e .  Sec t ion  4 ( 1 )  o f  t h e  Act de f ines  " g i f t "  
to rnean anything of  va lue ,  t he  value of which exceeds  $25.00 in any 
one-month per iod .  Ttiur;, i  F t h e  l o t ~ b y i s t  agent  gives a s i n g l e  book valued 
a t  l e s s  than $25.50 t o  an a i d e ,  and g ives  nothing e l s e  wi th in  the  next  
one-month (30-day) per iod ,  the agent  L I ~  11 not  f a l l  within the  proscr ip t ior i  
o f  t h e  Act. 

You a l s o  inqu i r e  a s  t o  whether ~ l c o h o l  ( c o c k t a i l s ,  bee r ,  and wine) provided 
t o  a  nurriber of pub1 if: o f f i c i a l s  a t  a " g e t  acquainted" pa r ty  c o n s t i t u t e d  a  
g i f t .  I would again draw your a t t e n t i o n  t o  s ec t ion  4 ( 1 )  of t h e  Act which 
s t a t e s  t h a t :  

" G i f t  does not  inc lude :  

" ( d )  A b r e a k f a s t ,  luncheon, d i n n e r ,  o r  o the r  refreshment 
c o n s i s t i n g  of food and beverdgc provided f o r  
irrimediate consurnp t i on .  " 



'T t lc l ) -c :  I ~ I ~ I : : ,  tio\.:t?vf?r, t-epoi-ti~ic; ilil!?l icd t i  ons sto~;!ii l in~ fro111 suctl dc t i v i  t i e s .  
Sect.ion 8(2) of tile I\,c t  !~rovirJc:s t i ia t :  

! 
r .xpcntl  i t,ur.i?s for  f o o d  and beverage p r o \ ~ i  d e d  a  pi~bl -i c  
o f f ic . ia1  sirall be reportecl i  f tlie experidi tcrres For a o 

t h a t  !!ublic oFf i c i a l  exceetf $25.00 in  any rrionth ! 2 
a 

covered by the  r epo r t  o r  $150.00 during t h a t  , Tn C n 

calenclar yeat- f ron~ Jan i~a ry  1 thr(!uyh the  month I a o- 

covered by the  r epo r t .  The r epor t  s h a l l  inc lude  % 
I -. 
i 5 

t he  nariie and the t i t l c  o r  o f f i c e  of  t he  publ ic  
m 

2 

o f f i c i a l  and t h e  expetlditures on t h a t  publ ic  I 5 
I 

o f f i c i a l  f o r  t he  months covered by t h e  r epo r t  % 

and f o r  the  yea r .  M e r e  rriore t h d n  1  gubl i c  I. 
5 

I -. 
o f f i c i a l  i s  provided food and beverage and a  a 

i 0 3 

s i n g l e  clleck i s  rendered,  t h e  r e p o r t  niay r e f l e c t  
t he  average amount of the check f o r  each ~ u b l i c  
o f f i c i a l .  I f  the  expenditures  a r e  a s  a  r e s u l t  
o f  an event  a t  which more than 25 publ ic  o f f i c i a l s  

I I 
I 

were .in at tent lance,  o r ,  a r e  a  r e s u l t  o f  an event  
t o  which an e n t i r e  s tanding coirirni t t e e  of  t he  
l e g i s l a t u r e  has been inv i t ed  in w r i t i n g  t o  be 
in-forli!?d concerning a  b i l l  which has been assigned 
t o  t h a t  s tanding  coinmittee, a l o b b y i s t  o r  a  l o b b y i s t  
agerit s h a l l  r epo r t  the t o t a l  amoirn t  expended on 
t h e  publ ic  o f f i c i a l s  in  at tendance f o r  food and beverage 
and s h a l l  not  bc required t o  l i s t  i n d i v i d u a l l y .  
I n  r epo r t ing  those anloutits, t h e  l obby i s t  o r  
l o b b y i s t  agent s h a l l  f i l e  a  s ta tement  providing 
a  desc r ip t ion  by category of -the persons i n  
a t tendance  and the  na ture  of each event  o r  
func t ion  held duriny t h e  preceding r epor t ing  per iod ."  

You s t a t e d  in  a d d i t i o n ,  t h a t  t h e r e  appears t o  be no provision i n i t h e  ru l e s  
which r equ i r e  t h a t  a  l obby i s t '  be n o t i f i e d  when a  cornplaint has been f i l e d  
aga ins t  him o r  her .  l!hile i t  i s  t r u e  t h a t  t h e  r u l e s  thense lves  conta in  no 
such requirement ,  t h e  Act provides in  s ec t ion  1 4 ( 2 )  t h a t :  

"Notice s h a l l  be given t o  a person wi th in  5 days 
a f t e r  a  sworn complaint i s  f i l e d  a q a i n s t  a  person. 
Notice s h a l l  include a  copy of t h e  sworn complaint ."  ~ ' r ,  

You a l s o  asked why r e g i s t r a t i o n  f o r m  and r epor t ing  s t a  t e ~ e n t s  have not  y e t  
been provided t o  l o b b y i s t s  by t h e  Depart i~ent  o f  S t a t e .  Please be advised t h a t  
t h e  Act,  a1 though signed by t h e  Governor, i s  not  y e t  f u l l y  ope ra t iona l .  The 
r e g i s t r a t i o n  and r epor t ing  provisions wi l l  be e f f e c t i v e  only a f t e r  a d ~ n i n i s t r a t i v e  
r u l e s  have been forrr~al l y  promulgated. The Dei~artrr~crit i s  and has been f o r  
solile tiruc deeply invol vcrl in  t he  r u l e  promulgation process .  tlowever, in  a1 1 
l i k e l i h o o d ,  t he  Act wi l l  not  take e f f e c t  u n t i l  sometime eat-ly next yea r .  

6 
K. r 

You l a s t l y  inr j~ l i red  a5 l o  t h e  r epo r t ing  o b l i g a t i o n s  o f  lobbyi5 ls  with 
"rrieagre nlpans." The Leg i s l c~ t i i r c  in the Ac't a n t i c i p ~ t c d  the  problellis of srnall 
and ] ) a r t -  t i w  lobby i s  Ls and pt-ovicl~cl an cxer;ip tiori f o r  theni. Sect ion 5 ( 4 )  and 



I:(!". t ; l . , ~ r~ l ey  Cat-tor- 
V J ~ V  Ltl t . ( !e!  

(' 
:,(5) tile i i c t  i l i c i i ~ a t e  t t l ; i t  a 1ol)i)y i s l  is a  /)(:~.S:)II  v:iiose clxi~cndi t~ i t - e s  fo r  
lo!,i,y i ri!j cxcced $ 1  ,090.90 i i  y c ; ~ ~ . ,  o r  $2!;0.00 a  y c a r  i  f cx[~cnded on a  
sil icjl(; '  ~ ) u b l i c  o f f i c i a l .  Tllc 1'1ct c ~ l s o  ~)r-ovidcs  tiist d l o b b y i s t  dycnt  
i s  d p(:rsorl ~ . I / I O  I -ecei i les  c o , ~ i i ) e i ~ s ~ t i o r l  or. experise rx-iinbursenlent i n  excess  
o f  >ZSU.OO iri ar1y one-ycar  ~ ) e t . i o d  These provi s ions ,  killen read together- ,  
vii l l  r-csul t i n  a detet- inati at ion t h a t  i~ nuniber of  l o b b y i s t s  wi th  l i m i t e d  I 

i 
f inat ices  do liot f a l l  wi th in  tile purviev, of  the Act. 

w 

! 
A copy of t h i s  Act i s  enclosed fo r  your  use .  I 2 a 

1 C 
I m a 

P l e a s e  riote t h a t  t h i s  response i s  f o r  in format iona l  purposes only and does u 
I 

Y 

riot cons t i  t u t e  a d e c l a r a t o r y  ru l  i ng . - 
I 7 

m 

Very t r u l y  y o u r s ,  

Phi 11 i p  f .  Frangos,  D i r ec to r  
9 f f i c e  o f  Ifeat-i ngs a n 0  L e g i s l a t i o n  

Eric 

c c :  t ? i c t~a rd  H .  Austin 
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M I C H I G A N  D E P A R T M E N T  O F  S T A T E  

RICHARD H .  AUSTIN a SECRETARY OF STATE 

S T A T E  T R E A S U R Y  BUILDING 

Apr i  1  1  , 1981 

b l r .  Lawson E. Becker 
Warner, Norcross & Judd 
900 O ld  Kent Bui 1 d ing  
One Vandenburg Center 
Grand Rapi ds , M i  ch i  gan 49053 

Dear M r .  Becker: 

Th i s  i s  i n  response t o  you r  request f o r  an i n t e r p r e t a t i o n  of  t he  a c t  which 
regu la tes  l o b b y i s t s  ( " t h e  Ac t " ) ,  1978 PA 472, as amended, w i t h  respect  t o  
when the requirements o f  t h e  Act must be met by l o b b y i s t s  and l o b b y i s t  agents. 

Sec t i on  20 fo t h e  Act (MCL 4.430) prov ides t h a t  sec t ions  7 through 13 and 
21 do n o t  take e f f e c t  "before 6  months a f t e r  t h e  promulgat ion o f  a  r u l e ,  
as d e f i n e d  i n  s e c t i o n  5 ( 6 ) "  o f  t h e  Admin i s t ra t i ve  Procedures Act  ( " t he  
APA"), 1969 PA 306. "Promulgat ion of  a  r u l e "  i s  de f i ned  i n  sec t i on  5(6)  
o f  t h e  APA (MCL 24.205) as: 

" ( T ) h a t  s t e p  i n  t h e  processing of a  r u l e  c o n s i s t i n g  o f  t he  f i l i n g  
o f  a  r u l e  w i t h  t h e  Secretary o f  State."  

The promulgat ion o f  the  Department o f  S t a t e ' s  Lobby is ts  R e g i s t r a t i o n  Rules 
( " t h e  Rules"), 1980 AACS R4.411 --R4.473, occurred when the  r u l e s  were f i l e d  
w i t h  t he  Secre tary  o f  S ta te  on December 16, 1980. Therefore the  sec t ions  
i n d i c a t e d  above take e f f e c t  on June 17, 1981. A person who i s  a  l o b b y i s t  
on t h a t  date must f i l e  a  r e g i s t r a t i o n  form w i t h  t h e ' s e c r e t a r y  of  S ta te  
w i t h i n  15 days, o r  n o t  l a t e r  than J u l y  2, 1981, t o  avo id  a l a t e  r e g i s t r a t i o n  
fee r e q u i r e d  by s e c t i o n  7 (3 )  of t h e  Act (MCL 4.417). S i m i l a r l y ,  a  person 
who i s  a  l o b b y i s t  agent on t h a t  date must f i l e  a  r e g i s t r a t i o n  form w i t h i n  
3  days, o r  n o t  l a t e r  than June 20, 1981, t o  avo id  t he  l a t e  r e g i s t r a t i o n  fee. 

You have asked when t h e  f i r s t  semi-annual r e p o r t  r equ i red  by sec t i on  8 o f  t h e  
Act (MCL 4.418) must be f i l e d  and what pe r i od  o f  t ime i s  t o  be covered by 
t h a t  r e p o r t .  Since s e c t i o n  8 takes e f f e c t  on June 17, 1981, the  f i r s t  r e p o r t  
f i l e d  pursuant t o  t h a t  s e c t i o n  i s  due on August 31, 1981 and covers t he  
p e r i o d  June 17, 1981 t o  J u l y  31, 1981, i n c l u s i v e .  The January 31, 1982 
r e p o r t  covers t h e  p e r i o d  August 1, 1981 t o  Cecember 31 , 1981, i n c l u s i v e ,  w i t h  
cummulative t o t a l s  cover ing  June 17, 1981 through December 31, 1981, i n c l u s i v e .  



Mr. Lawson E. Becker 
Page two 

You have also asked what date people must begin keeping the records required 
to  be obtained and preserved pursuant t o  section 9 o f  the Act (;IcL 4.41 9 ) .  
Like section 8, section 9 does not take e f fec t  until June 17, 1981. All 
transactions which occur on or  a f t e r  June 1 7 ,  1981 are subject t o  the 
requirements of section 9. 

This response i s  informational only and does not consti tute a declaratory 
ruling. 

Very trfly yours, p+ 7. + 
Phi 11 ip T. Franqos 
Di rector  

- 
Office of Hearings and Legislation 



,.., , , \ '  ,, , - 
M I C I t  I G A b.1 D E P A R T M  E N T 0 F 5 T A T  F. - ~ -  ~ : . \ ~ ' ; : . r '  

. _ -_ . _ .. _ . . _ . .- -- .- .. . .. - '-...' 
- . \ I I ! L h N 3 I Id G 

I4ICHARD H. AUSTIN SECRETARY O i  S T A T E  
- ..- - .- .~ - 

0 / p: , Y - 
- ' f 1  h \ I C t I I G A N  4 8 9 1  8 

S T A T E  TI iEASIJ l7Y  U U I L . D I N G  ' I *, ,,.+,, ,.I1* 

L 

August 27, 1981 

tlonot-able Ttionias J .  Anderson 
tlouse of Represents t i  ves 
S t a t e  Capi to1 Bui ld i n q  
Lansing, blichigan 411909 

Dear Representative Andersorl: 

Your request  f o r  a dcclarator-y ru l ing  rcgat-cling the  lobbyist  report ing a c t  
( " t h e  A c t " ) ,  1973  PA 472, has been refer red  t o  mc f o r  a response. , ?# 

I n  your l e t t e r  you ind ica te  you are  the current  Cliair~nan of the  l~licliigali 1 
Enercjy and Resource Research Association ( ~ ~ E R R A ) ,  an associa t ion  "dedicated 
t o  the  business of bringing energy and resource research do1 1 a r s  .to i.lic!iigan. " I 
The a s soc ia t ion  i s  nlade u p  of indust t- ial  a n d  u t i l i t y  corporat ions as 1.1cll as  i 
t in-i \ lcrsi t i tes  and  government agencie;. You have s t a t e d  your qucsi.ion as ! 
fol 1 ovrs : i 

" A  quest ion a r i s e s ,  under. ttic nei.1 lobbyis t  lap/ ru les  t o  become. 
e f f e c t i v e  June 18, 1981 , as .  t o  whether ;I cor !~ora t ion  I-epreseritative 
s i t t i n g  on the  b1ERRA Board of Trustees o r  any sim-i.lai- board, on 
which l e g i s l a t o r s  o r  governmctlt representa t ;  ves s i  t ,  can clo so 
without regis tcr i r ig  as a '  lobby agent ,  s ince  the  board ' s  a c t i v i t i e s  
would place him in contac t  v~itti  lec_)islatou-(s) o r  o the r  govcrt~iiicn t  
o f - f i c i a l  ( s )  . "  

To answer your quest inn i t  i s  necessary to  revie:, t!ie a c t i v i  t i c s  v!hicii a re  
covered by the  Act. It1 pe r t inen t  p a r t ,  sect.ion 5(2) o-f the Act ciefities lobbyili<j 
a s  -f0110:.1s: i 

" ( 2 )  'Lobbyinlj' r;ii.ans comlnunica L i n g  di t-cctly !.!i t h  an of--ficisl ill 
the  executive brancii of s t a t e  governriicnt o r  a n  o f f i c i a l  irl tile 
l e g i s l a t i v e  bt-ancli of s t a t e  governliient - f o r  . . . . the - . - pii~-i~ostl  - - . . - - o-f irifl - - - [ i e r i c i n 9  - - - - . 
a i s l a t i v e  o r  acl~:iiriisti-ative ac t ion . "  eri,)hasis ;iddetlT - - - - -- - - -- - - - - - - - - -- - 



Sect-iorl ' 5 ( 3 )  d e f i n e s  t i le tern1 " i n  f l  lienc in-g" a s  fol lo\vs: 

" ( 3 )  ' I n f l u e n c i n g '  means proiiiotincj, suppoi- t ing,  a f f e c t i n g ,  
modi f y i n g ,  opposing or- clelayin:] by any m a n s ,  i r ic luding t h e  I 

providi i ig  o f  o r  use of  i n f o r c l a t i o i ~ ,  s t a t i s t i c s ,  s t u d i e s ,  o r  
- 

ar ia lys i  s .  'I I 
, . m ID 

2 
0 
a 

1.lo.t every  c o n t a c t  o r  cociinunication between a pub1 i c  o f f i  c i a1  and ano ther  i s  i C " 
(D 

lobbyirlg wl~ ich  woirld coilie v1i t h i n  t h e  coverage o f  t h e  Act. lihen n. person makes / R 
0- 
r. 

exper id i tu res  i n  excess  o f  t he  ttiresilhol d  aniounts f o r  d i r e c t  co::iini~ni c a t i o n  v ~ i  t h  - 
3- 

an o f f i c i a l  i n  t h e  execu t i ve  o r  l e g i s l a t i v e  branch o f  s t a t e  governaletit f o r  t h e  ' 
ID 

C" 
I purpose of  i n f l u e n c i n g  o . f f i c i a l  a c t i o i l ,  tile pr.ovisions o-f t h e  Act arid r u l e s  , 0 

0 

r ega rd ing  r e g i s t r a t i o n  and r e p o r t i n g  beg in .  - 
5 - -. 

I f  t h e  o t h e r  rnernbet-s o f  EIEIIRA consnu~iics t e  wi th  you o r  o t h e r  pub1 i c  o f f i c i a l s  .for I0 
0 3 

t h e  purpose o f  fot - r~iula t ing IliElIRA pol i  c i c s ,  t11et.e i s  no " lobbying .  " Ttle Act does 
1 no t  r e q u i r e  r e g i s t r a t i o n  and r e p o r t i n g  rnerely because a  perso11 i s  in ~ ~ r o x i n l i t y  I 

t o  o r  corilniuni c a t e s  vri t h  a pub1 -ic o f f i c i a l  . Ori t h e  o t h e r  hand,  i f  ano the r  board]  
me1:1ber encourages  you t o  vote  f o r  o r  a g a i n s t  a  b i l l  o r  t o  i n t r o d ~ i c e  a b i l l  01- a$ks  
you t o  i n t e r v e n e  on h i s  beha l f  wit11 a n  a d n i i n i s t r a t i v e  agency, ttie board rneri~be~' 
would be " lobbying"  you.  The board n~eniber 's  ex[)eridi t u r e s  -for t h a t  comniunicir t-ion 
niust be counted when deLer~iiiriing if t h e  nieirl!~er i s  a  l o b b y i s t  01- l o b b y i s t  agen t  
o r  i f  t h e  cornpany whicti ernploys t h e  me~ilt~er i s  a l o b b y i s t .  

I n  addi t i  on ,  PIERRA i  t s e l  f coul ti becoille a  1  obbyi s t -i f  i  t makes expcndi lurci'"i i i  

e ,xcess o f  t h e  threshl-iold aniount Tot- t h e  purpose of  i n f l u e n c i n g  l e g i s l a t i  vc o r  
ad i~ i i n i s t t - a t i ve  a c t i o n .  Expenditirr-cs by tile o rgar i i za t ion  a f t e r  a decisiori  Lo 

. lobby i s  inade would then r e s u l t  i n  r e g i s t r a t i o r ~  and r e p o r t i n g  reclairci?icnts f o r  
both tile lobbying  ot-g;rnization ;~nd  diiy lobbyis t :  iicjet~ts cil i t  coniperisates o r  
r e i  ri~bur-ses . 

A t  t h e  p r e s e n t  tirile ?.lie Secret3r.y of S l a t e  i s  cn , io i~~t i i i  fl-orii iiiil~l~!ii?~~~?tir-iy i:li? 
Act piirsuant: t o  ail orilcr o f  ttiit Ci i - c~ r - i  !. ~~~~~~t for- In<ji~ain C10k.ii-i ::;I. \,//rcr~ i.I1;1 i-. 
1  i t i  g a t i o n  i s  concl uilecl ttitl  Sccrcltn:-y :) r' State i ' i i  Vl t i i / ; ~  i.;tiii ~ C V D ~  clc:t.ioii I ~ J S  t :cei~ 
decni~d p r o p e r  t)y tile j udi c i  a1 s:,s tgil. 

L: 

'Tiiis response  i s  a dec l a , - ;~ io~ .v  ri!l i n ?  pui-suarli t o  r i 1 1 c i  4 o f  liie riiloq !?~ .~u i i r l~ ;~ t :cd  
t o  irnl~lenierlt t h e  Act (1980 iiACS i t4 .414) .  

Very 1:ruly y o u r s ,  
I'\ 

/' 

/&,d d2L.- 
R i c h ~ i r d  t l .  Aus t in  
Secre t i l ry  o f  S t a t e  
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RICt iAf iD H. AUSTIN o SECRETrZnY OF STATE 

S T A T E  T R E A S U R Y  B U I L D I N G  
, < 1.?b"* , . !~5 '  

-.. 

I4r. K u r t  Sclii ntll e r ,  Courlty P lanner  
Manis tee  County Planning Coni~ilission 
t l an i s t e e  Courthouse Uui 1 d ing 
14anis t e e ,  Elichigan 49660 

Dear Mr. S c h i n d l e r :  

This  i s  in  response t o  your  r eques t  f o r  an i r i t e r p r e t a t i o n  o f  t h e  a c t  which 
regcl la tes  l o b b y i s t s  ( " t t i e  A c t " ) ,  1978 PA 472,  witli r e s p e c t  t o  t h e  a c t i v i t i e s  
of  t h e  I.lanistee County Plarlning Co~wniss io~i .  

You i n d i c a t e  t h e  County Planning Act ,  1945 PA 2 8 2 ,  a s  amcnded, ev idences  a 
l e y i s l  a t i v e  i n t e r i t  t o  a1 low planning coninlissions t o  co~llr~iunicate vri th var ious  
branclles o f  s t a t e  and l o c a l  governnlenis. You f e e l  a p p l i c a t i o n  o f  t he  Act 
t o  t h e  blanistee County Planning Corlliriissiori would v i o l a t e  t he  sp i  r-i t  of tlie 
P lann ing  Con~~li iss ion 's  enab l i ng  l e g i s l a t i o n .  

IJhi lc  the Act does r e g u l a t e  c e r t a i n  t y ; ~ e s  of  lobbying a c t i v i t i e s ,  i t  i s  
p r i ~ n a r i l y  a r e p o r t i n g  a c t  and i t  does no t  p r o h i b i t  any verbal  0,- r.1t.i t t e n  
c o ~ ~ ~ i ~ ~ u n i c i ~ t i o r i .  As you i r ~ d i c a  t e ,  the  I'l arining C O I I I I I I ~  s s  ion not-111al l y  spends i n  
excess  o f  $250 pe r  pub l i c  o f f i c i a l  and $1,000 per  y e a r  on lobbying d c t i v i t i e s .  
I f  s o ,  t h e  county of  Manistee w i l l  be a l o b b y i s t  a s  de f i ned  in s e c t i o n  5 ( 4 )  
o f  the  Act ( M C L  4 . 4 1 5 ) .  Every persori who r ece ive s  con~pensat ion . o r  i -e i~nburse~nent  
of  a c t u a l  expenses  i n  excess  o f  $250 in  a twelve rnorlth periocl f o r  lobbying 
on beha l f  of ttie county wi 11 be a l o b b y i s t  agen t .  This  inclucles eii:ployees 
of  the  county o r  any o f  the  c o u n t y ' s  conlr~iissior~s o r  s u b d i v i s i o n s .  tlowever, 
' s ec t ion  5 ( 7 )  o f  t he  Act er,pi-essly s t a t e s  t h a t  a l o b b y i s t  o r  l o b b y i s t  agen t  
does no t  i n c l u d e :  

" ( b )  All e l e c t e d  o r  appointed pub l i c  o f f i c i a l s  o f  s t a t e  ot- 
l oca l  government who ai-e act i r ig  i n  ttie course  o r  scope of  
t h a t  o f f i c e  f o r  no conlpensation,  o t h e r  than t h a t  provided 
by law f o r  the  o f f i c e . "  

This  rrreans t t l c ~  e l e c t e d  o r  appoin ted  rlieli~bcrs of t he  Co~iiini s s  iori nlay 1 o!)l)y wi tllout 
beconling l o b b y i s t  agerlts f o r  t hc  county ant1 wi thou t  having t h e i  I- s a l a r i e s  included 
wi l tl i 11 the a~riourit I -epor ted by tlie county a s  lobby i  119 expcr~di  t u r e s  . *  On tlre o t h c r  
hand, d n  e~ilployee of the  Cornllission wil 1 becon;? a l o b b y i s t  a g e n t  i  F tile $250 
tlil,estlold i s  rne t .  This i s  because arl en~ployce of (I county does r~o t C O I I I ~  wi t h i n  
ttlc c l e c t c d  ot- appoirttcd pub1 i c  o f f i c i a l  e x c l ~ ~ p t i o n  ( s c c  s e c t i o n  5 ( 7 )  ( c )  ( i i ). 



Recjardless of \ / t iether t l ~ e  criil~loyce rricc? t s  Ll~e thr-eshold,  the cotri:ty Lc-corllcs 
;I l o l ~ b y i s  t  i f  a l l  i t s  cxpc'ntli t u r e s  for- 1ol)b:jing rrieet the ttit-csllolds s e t  for th  
ill 1 . 1 1 ~  Act and i  t  r~iust r epo r t  a1 1 t t ~ c  c o ~ l ~ p e r ~ s a t  iorl ;~rld r e  ii;~bursc-~l;ents paid 
t o  t t ~ e  e~~:ploycr_. f o r  lobbyirlg. P e r l ~ d i ~ s  t h i s  cdri bes t  be i l  lus t t -a ted  by an exari~ple: 

Suppc~se the Cornmission e~iiploys a  planner. earning $24,000 per  
yed r .  Assur~:e tk~enty percent  of  the  p l a n n e r ' s  tirrle ( 5 4  ,800) i s  
spen t lobbying ( w r i t i n g  1 e t t e r s ,  t a l  king on ttie t e l  epllorie, ant1 
t ~ l k i t i g  personal ly  t o  publ ic  o f f i c i a l s  irl the execut ive  o r  
l c g i s l d t i v e  branches of s t a t e  government in an e f f o r t  t o  
i n f luence  the i  r ad r i~ in i s t r a t i ve  o r  l e g  is1 a t i v e  a c t i o n )  and 
t h i r t y  percent  of the p lanner '  s  tirile ($7,200)  i s  spent  prepdring 
t o  lobby ( d r a f t i n g  speeches t o  g ive  t o  l e g i s l a t i v e  coj1:ini t t e e s ,  
cornp i 1 ing da ta  to  be used wllcn lobbyilig, reseat-ctl i n g  tile lair i l l  

o t l i e ~ .  s t a t e s  to  f i nd  suppor l  f o r  a  p o s i t i o n  the Co~iiii~issiori has 
decided i t  wants to  advocate t o  a  publ i c  o f f i c i a l ,  e t c . ) .  

The planner  i s  a  lobbyis t  agent  because of r . ece iv i~~y  1nol-e tliari 
$250 con~per~sa t i o n  f o r  lobbyi ncj ,  but the  pldnner would f i  l e  
sen~i  -arlrlual r epo r t s  w h i  cli inclica t e  no experldi t u re s  ($0 .00)  
~liatle f o r  lobby i n g .  The (11 annct- r ece i  vect cori~oensatiol~ b u t  
~riacle no expenditures  . 

Ttie county would be a  l obby i s t  slid woulcl r.eport $12,000 ($4,800 + 
$7,200) plus any o t h e r  expend; t u r e s  111;ltle f o r  lobbying,  such a s ,  
C O I I I } ) ~  t c r  t i  rile and progt-ani111-i ng I-equi red t o  asse~libl e  cla ta fot- 
~)l;lnrlc.r to use when pt-eparing t o  lobby a ~ i d  bi 11  s  f o ~  long d i s  tiiilct- 
till t?l)tlorlc! ca'l 1 s to  publ i c  o f f i c i a l s .  1\11 er,pcll;Ii t u t ~  ruay or- n1;l.y r~o  t 
be I-cpol-table tlependii~g on wheii thc clecisiorl to lobby i s  ri!atlc. 
I f the  Cor~rrllission takes a e r i a l  photoyrdplls, co~lipi l es  da La, ot- 
researches the law in o t h e r  s t a t e s  t)cforc i t  decicles biheti-~er 
ot- riot to  lobby, t he re  would be no cxpcriditur.e f o r  1oL~byirig to  
repor-t .  Af te r  a dec is ion  t o  lobby i s  rilade the re  iilay be exper~di tu).c5 
f o r  reproduc-ing the pliotograph 01- p u t t i n g  the data  irlto a  niorct 
s u i t a b l e  for111 f o r  presenta t ion  to the publ ic  o f f i c i a l ,  b u t  the 
i n i t i a l  c o s t  of the  ptlutoyraptls o r  da ta  is s t i l l  not repot-tat~li: 
a s  lobbying expendi tures .  

1 1 )  1 i g h t  of your co~nnet'lt I-egarditig the c o s t  o f  t r ave l  fro111 P:anistccs LO Lansing, 
i  t st~oulcl be poirltccl out  t l iat  t ravc l  cxlIcr.l:;cls t.o v i s i  L ' ~ r ld  r-rtt~t-rl T I - O I I I  v i s i  t iri!j 

a  p u t ) l  ic o f f i c i a l  a r e  es l ) rcss ly  not "expcritli t~rt.es" ;IS tieficicci ill set ti011 3(2) 
of t l ~ e  Act (t.1CL. 2.41 3 )  . 

111 concl irsiorl, tlie Act does ollcoilipass ttlc 1ol)hyiriyj ;~cLi  vi tit!s o f  c o ~ r r i t i ~ ? ~ ,  
co~rrlty 1)1 t l l i r l  ill9 co~~;~lli:sioii '; ,  i l11~1 I ! I I I I ) ~ O ~ ( ? C S  01. C O L I I ~ ~ .  ~ I ! S  ; l r \ ( I  C O I ~ I I I ~ ~  ss1i:~rlc,. 



'rtlose e r l t i t i e s  d n d  i ~ ~ d i v i d u d l s  i.1110 ekc(ii?(l tile t l l r ~ s h o l d s  I I I U S ~  r . ~ c ~ i s t ~ r -  d 5  

lobby i s  t s  and 1 ohby i s  t a g e n t s  arid fi lr  setai - a n n u a l  r-cj~or,ts. 

'Ttiis response i s  infortt~ational 2nd cloes 11ot c o n s t i t u t e  a dcclal-a tory 1-ul  ing 

Very t r u l y  y o u r s ,  

Phi 1 l i p T.' Ft-anrjos , Director ' 
O f f i c e  of Hearings a n d  Legisla t ion 
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RICHARD H .  AUSTIN o SECRETARY OF STATE 
M I C H I G A N  4 8 9 1 8  

S T A T E  T R E A S U R Y  O U l L O l N G  I 

C 

September 4 ,  1981 

John T. Morberg, Director 
House Fiscal Agency 
Roosevel t Bui ld ing,  3rd Floor 
222 Seymour 
Lansing, tvlichigan 48901 

Dear Plr. Morberg: 

Your l e t t e r  askfng f o r  a  confirmation of your conclusion t ha t  s t a f f  mobers 
of the  tlouse Fiscal Agency a re  not required t o  r e g i s t e r  and report pursuant 
t o  the  lobby ac t  ( the  "Act") ,  1376 PA 472, has been referred t o  llle fo r  a  
response. 

I n  your l e t t e r  you s e t  forth the s ta tu to ry  author i ty  of the  llouse Fiscal 
Agency. You a l so  indicate t ha t  the  Governing Board of the tlouse Fiscal Agency 
has approved a  policy a n d  procedure manual which spec i f i es  the functiorls of 
the  agency as:  

1  pt-ovi d i  n g  service  to  the  Iiouse Appropl-i a t ions  Coi:n~ii t t e e  
regarding a1 1 l eg i s l a t i ve  f i s ca l  rnatters, and 

2 .  providing service regarding f i s ca l  information t o  a l l  
~ilembers of the House of Representatives. 

You a lso  s t a t e  t ha t :  

"The s t a f f ,  or1 behalf of the Agency o r  the cor;mittee, cannot 
o r ig ina te  o r  il;lplement policy." 

Based on t h e  above .you conclude t h a t  tile s t a f f  of the !louse Fiscal Aqencv i s  
not required t o  r eq i s t e r  and renort  pursuant t o  tlie Act because thev function 
in a  "nonvol icvmakina caoaci t v . "  



John T .  Morberg I 
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Section 5(10) of  the  Act (MCL 4.415) defines the term "Official  in the 
1  e g i s l a t i  ve branch" as follows: 

" (10)  'Of f ic ia l  in the l eg i s l a t i ve  branch' means a  member of 
the l e g i s l a t u r e ,  a  member of an o f f i c i a l  body es tabl ished by 
and responsible t o  the l eg i s l a t u r e  o r  e i t h e r  house thereof ,  o r  
employee of same other than an individual enlployed by the s t a t e  

. in a  c l e r i c a l  o r  nonpolicy-making capacity."  

This def in i t ion is  used in the Act to  del ineate  persons with whom d i r ec t  
comnunication f o r  the purpose of influencing o f f i c i a l  action ~iiay resu l t  in an 
expenditure t o  be reported. A determination t ha t  a n  employee of the House . 
Fiscal Agency ac t s  in a  "nonpolicy-making capacity" simply means t ha t  a  
lobbyist  o r  lobbyist  agent i s  n o t  required t o  report  expenditures made in 
comniunicating di r ec t ly  with the s t a f f  member. 

The Secretary of S t a t e  in the course of preparing f o r  the implementation of the 
Act has asked the  members and various o f f i c i a l  bodies es tabl ished by the 
Legis la ture  t o  forward the nanies of policymaking eniployees. This was done 
so  t h a t  a  l i s t  could be prepared t h a t  would not i fy  the lobbying conlrnunity 
which l e g i s l a t i v e  employees a c t  in a  policymaking capacity. Based on your 
response' employees of the House Fiscal Agency wil l  not be included on the 
l  i s t  of pol i  cymaki ng l eg i s l a t i ve  employees. 

This response i s  informational only and does not cons t i tu te  a  declaratory 
rul ing.  

Ph i l l i p  T .  Frangos 
Di rec tor  
Of f i t e  of Hearings and Legislat ion 



M I C H I G A N  D E P A J T M E N T  O F  -- --- 

FllCHARO H .  A U S T I N  SECRETARY OF STATE - 
STATE TREASURY BUILDING 

December 7 ,  1983 

Honorabl e  Ed Fredricks 
Michigan S ta te  Senate 
S t a t e  Capi to1 
Lansing, MI 48909 

Dear Senator Fredricks: 

This i s  in response to  your request  f o r  an in te rpre ta t ion  of the  lobby a c t  
( t h e  "Act") ,  1978 PA 472, as  i t  r e l a t e s  to  employees of the 1 eg i s l a t u r e  
who serve in non-clerical o r  policy-making capac i t i e s .  

"Lobbying" i s  defined in sect ion 5(2)  of the  Act (MCL 4.415) as  "communi- 
ca t ing d i r ec t l y  with an o f f i c i a l  in the executive branch of s t a t e  government 
o r  an o f f i c i a l  in the l e g i s l a t i v e  branch of s t a t e  government f o r  the  purpose 
of influencing l e g i s l a t i v e  o r  administrat ive act ion."  

Pursuant to  section 5 (10) ,  "o f f i c i a l  i n  the  1 eg i s l a t i ve  branch" includes 
both s t a t e  l eg i s l a t o r s  and c e r t a i n  l eg i s l a t i ve  employees. Spec i f i c a l l y ,  
section 5(10) provides: 

"Sec. S(10) 'Of f ic ia l  in the l e g i s l a t i v e  branch' means a  
member of the  l eg i s l a t u r e ,  a  member of an o f f i c i a l  body establ  ished 
by and responsible to  the  1 eg is la tu re  o r  e i t h e r  house the reof ,  o r  
employee of same o ther  than an individual employed by the  state-  
i n  a  c le r i ca l  o r  nonpolicy-making capacity."  (emphasis added) 

Thus, employees of the l e g i s l a t u r e  o r  an o f f i c i a l  body established by the  
l eg i s l a t u r e ,  who do not function in c le r i ca l  o r  nonpolicy-making r o l e s ,  - 
a r e  o f f i c i a l s  in the l e g i s l a t i v e  branch capable of being lobbied. 

I n  order t o  ident i fy  these and other o f f i c i a l s ,  the Department of S t a t e  i s  
compiling a  l i s t  of persons who can be lobbied under the Act. To a s s i s t  in 
t h i s  endeavor, the Department has asked each member of the l e g i s l a t u r e  to  
provide the names of employees serving on his  or  her s t a f f  who function 
i n  non-clerical ,  policy-making ro les .  Before responding, you have asked 
fo r  c i a r i f i c a t i on  of the d i s t i nc t i on  between "policy-making" and "nonpolicy- 
making capaci t ies ."  
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The United States Supreme Court, in declaring unconstitutional the dismissal 
of nonpolicy-making government employees based upon their political affilia- 
tion, made the following relevant observation: 

"No clear line can be drawn between policy-making and nonpolicy- 
making positions. While nonpol icy-making individuals usually 
have 1 imi ted responsibi 1 i ty, that is not to say that one with a 
number of responsibilities is necessarily in a policy-making 
position. The nature of the responsibilities is critical. 
Employee supervisors, for example, may have many responsibilities 
but those responsibilities may have only limited and well- 
defined objectives. An employee with responsibilities that 
are not well defined or are of broad scope more likely functions 
in a policy-making position. In determining whether an employee 
occupies a policy-making position, consideration should also be 
given to whether the employee acts as an adviser or formulates 
plans for the implementation of broad goals." El rod v Burns, 
427 US 347, 367-368; 96 S Ct 2673, 2687; 49 L ~ d 5 4 7 3  
( 1976) 

While the line may be difficult to draw, it is clear the distinction between 
policy-making and nonpolicy-making employees depends upon the nature of the 
employee's duties. For purposes of the Act, the employee's responsibilities 
must also be examined with reference to the type of action which, if lobbied 
for or against, subjects a lobbyist or lobbyist agent to the Act's restrictions. 

As noted previously, lobbying includes direct communication with an official 
in the 1 egislature, including a non-clerical , pol icy-making employee, for 
the purpose of influencing legislative action. "Legislative action" is 
defined in section 5(1) of the Act as follows: 

"Sec. 5. (1) 'Legislative action' means introduction, sponsor- 
ship, support, opposition, consideration, debate, vote, passage, 
defeat, approval, veto, delay, or an official action by an official 
in the executive branch or an official in the legislative branch on 
a bill, resolution, amendment, nomination, appointment, report, or 
any matter pending or proposed in a legislative committee or either 
house of the legislature. Legislative action does not include the 
representation of a person who has been subpoenaed to appear before 
the legislature or an agency of the legislature." 

When read together, subsections (1) and (10) of section 5 indicate that a 
1 egi slative employee serves in a pol icy-making capacity if the employee's 
responsibilities include discretion or authority in matters involving 
legislative action. For example, if an aide has authority to commit a 
le?islator to sponsor a bill or engage in a particular course of legis- 
lative action, the aide would be a policy-making employee snd thus an 
official in the legislative branch capable of beinq lobbied. !-lowever, 
the drafting by an aide, at the direction of the legislator, of amendatory 
language for a bill under consideration, does not of itself constitute 
policy-making by the aide. 
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To summarize, the d i s t inc t ion  between an employee who serves in a  policy- 
making capacity and one who functions in a  nonpolicy-making ro l e  depends. 
upon the nature of the employee's du t ies  and r e s p o n s i b i l i t i e s .  I f  those 
du t ies  a r e  without specified boundaries and include d i sc re t ion  o r  author i ty  
in matters  involving l eg i s l a t i ve  action as  defined in  the  Act, the employee 
serves in a  policy-making capacity.  On t h e  o ther  hand, i f  an ind iv idua l ' s  
r e spons ib i l i t i e s  a r e  limited o r  involve d i s c r e t i on  in  matters not re la ted  
t o  l e g i s l a t i v e  ac t ion ,  the individual i s  a  nonpolicy-making employee f o r  
purposes of the Act. 

This response i s  f o r  information and explanatory purposes only and does 
not cons t i t u t e  a  declaratory ru l ing .  

Very t r u l y  yours, 

Director 
Office of  Hearings and Legislat ion 

PTF/ jep 


