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A p r i l  4, 1984 

Ms. Susan A .  Rourke,  ACSW 
E x e c u t i v e  D i r e c t o r  
C i t i z e n s  f o r  R e t t e r  Care  
1553 Idoodward Avenue, S t e  525 
I l e t  r o i  t , M i  ch i gan 48226 

n e a r  Ms. Rourke:  

T h i s  i s  i n  response t o  y o u r  i n q u i r y  c o n c e r n i n g  t h e  lohby a c t  ( t h e  " A c t " ) ,  1975 
P4 472. I l ~ n d e r s t a n d  t h a t  yo11 were sent  i n f o r m a t i o n  on January  25, 1984, con- 
c e r n i n q  ,your f i r s t  q u e s t i o n  so 1 w i l l  n o t  f u r t h e r  ~ ~ S C ! J S S  t h e  d e f i n i t i o n  o f  
1ohb .y i s t  and l o h b , y i s t  agsnt  excep t  as necessa ry  t o  answer y o u r  o t h e r  
q ~ ~ e s t i o n s ,  wh ich  w i  11 be d i s c u s s e d  holow. 

1. As p a r t  of t h e  a c t i v i t i e s  of y o u r  o r g a n i z a t i o n ,  and "as a  m a t t e r  o f  
p r o c e s s ,  fo rmal  hea r i r i gs  on c o m p l a i n t s  a r e  reques ted  o f  t h e  D i r e c t o r  o f  :.fDPH 
o r  MDSS." A re  s l ~ c h  reques ts  l o b b y i n g ?  

2. " I s  p i c k e t i n g  o f  t h e  s t a t e  o f f i c e s  o r  l e g i s l a t ~ ~ r e  c o n s i d e r e d  
l o b b y i n g ? "  

3 .  " I s  a t t e n d a n c e  a t  mee t i ngs  of p u h l i c  bod ies  c o n s i d e r e d  l o h h y i n g ?  
Uhen such a m e e t i n g  i s  a t t e n d e d  anrl a  statement. nude, i s  o n l y  t h e  t i roe  making 
t h e  s ta temen t  c o ~ ~ n t e d  as l o b b y i n g ,  o r  t h e  f r j l l  t i m e  o f  a t t e n d a n c e ? "  

"Lohhy ing "  i s  h e f i n e d  i n  s e c t i o n  5 ( 2 )  o f  t h e  Act  (IlCL 4 . 4 1 5 )  as " . . . com- 
m u n i c a t i n g  d i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  branch o f  s t a t e  government 
o r  an o f f i c i a l  i n  t h e  l e g i s l a t i v e  branch o f  s t a t e  government f o r  t h e  pr j rpose o f  
i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n . "  4s was p o i n t e d  o ~ t .  i n  t h e  
"Overv iew"  s e n t  t o  yo11 e a r l i e r ,  rrlany o f  t h e  terms used i n  s ~ c t i o n  5 ( 2 )  a r e  a l s o  
s p e c i  f i c a l l y  d e f i n e d  f o r  t h e  purposes o f  t h e  A c t .  

& 
Genera l  l y ,  fo rmal  h c a r i  ngs h o f o r o  thc  O i  r e c t o r  o f  t he  M i c h i g a n  Department. o f  
Pub1 i c  t f e a l t h  o r  t h e  p- l ich igan nep<?rtr:ent. o f  S o c i a l  S e r v i c e s  are  a d m i n i s t r a t i v e  
p r o c e e d i n g s  wh ich  a r e  governed hy 1969 PA 306 - t h e  A d m i n i s t r a t i v e  Proced l l res  
A c t .  Such a c t i o n s  may seem t o  he i n c l l ~ r l e c f  i n  t h e  a l ~ o v e  d e f i n i t i o n  as ,a t y p e  
o f  a c t i o n  wh ich  may he i n f l u e n c e d ;  however, s e c t i o n  2 ( l )  o f  t h e  A c t  (MCL 
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3 . 4 1 2 ( 1 ) )  p r o v i d e s  t h a t  " A d m i n i s t r a t i v e  a c t i o n  does no t  i n c l u d e  a  q u a s i -  
. j u d i c i a l  d e t e r m i n a t i o n  as ~ u t h o r i z e d  by law."  The i l i c h i g a n  C o u r t  o f  Appea ls  i n  . ' " 

P l e t z  v S e c r e t a r y  o f  S t a t e ,  125 M i c h  App 335 (1983)  d i s c u s s e d  t h i s  e x k i p t i o n  ; - 
a t  page 352,  s t a t i n g :  I 

I 

"Ve c o n s i d e r  t h a t  t h e  exempt ion  removes c o n t e s t e d  m a t t e r s  b e f o r e  admi- i = 
m 

n i  s t r a t  i ve o f f i c e r s ,  F U C ~  as r e f e r e e s ,  h e a r i  ng o f f i c e r s  and com- , ? a. 
n i s s i o n e r s ,  f rom t h e  scope o f  t h e  l obby  law."  c ! " 

m 
a 

I 0- -c 

" Q u a s i - j u d i c i a l "  ha; been h e l d  t o  mean: I - 
I r m 

i 2 

"A  t e r m  a p p l i e d  t o  t h e  a c t i o n ,  d i s c r e t i o n ,  o t c .  of p u b l i c  a d m i n i s t r a -  I P 
I 

t i v e  o f f i c e r s ,  who a re  r e q u i r e d  t o  i n v e s t i g a t e  f a c t s  o r  a s c e r t a i n  t h e  I 
Z? 
z 

e x i s t e n c e  of f a c t s ,  and draw c o n c l ~ ~ s i o n s  f rom them, as a  h a s i s  f o r  
rZ j i. 

t h e i r  o f f i c i a l  a c t i o n ,  and t o  e x e r c i s e  d i s c r e t i o n  o f  a j u d i c i a l  111 

I 0 a 

n a t u r e . "  S l a c k ' s  Law D i c t i o n a r y  ( 4 t h  Ed.) p 1411 (1968) 

i 
The C o u r t  i n  P l e t z  a l s o  c i t e d  w i t h  approva l  t h e  f o l l o w i n g  d e f i n i t i o n  f rom Peop le  
e x  r e 1  C l a r d y  v R a l c h ,  268 M i c h  196, 200 (1334) :  ! 

* 1 - 

"\.4hen t h e  power i s  c o n f e r r e d  by s t a t u t e  upon a  commission such as t h e  
p u b l i c  u t i l i t i e s ,  o r  a  boa rd  such as t h e  department  o f  l a b o r  and 
i n d u s t r y ,  t o  a s c e r t a i n  f a c t s  and make o r d e r s  founded t h e r e i n ,  t h e y  a r e  
a t  t i m e s  r e f e r r e d  t o  as g ~ ~ a s i  j u d i c i a l  bod ies ,  b u t  t h e i r  members are  
i n  no sense j u d i c i a l  o f f i c e r s  w i t h i n  t h e  rrleani ng of t h a t  t e r m  as used 
i n  t h e  e x c e p t i o n  i n  t h e  c o n s t i t r ~ t i o n a l  p r o v i s i o n  . . . . " (emphasis 
arlded ) 

From a  communica t ion  on :4arch 5, 1984, w i t h  s t a f f ,  I unders tand  t h a t  you  a r e  
c o n c e r n e d  abou t  " f o rma l  h e a r i n g s  on c o m p l a i n t s "  as we11 as appea ls  wh ich  go 
d i  rec t1 .y  t o  t h e  d i r e c t o r s  of t h e  departments you ment icned.  I t  i s  t h e  
D e p a r t m e n t ' s  p o s i t i o n  t h a t  whenever an a d v e r s a r i  a1 a d m i n i s t r a t i v e  m a t t e r  has 
commenced and t h e  c o n t r o v e r s y  - i s  s l a t e d  f o r  r e s o l u t i o n  t h r o u g h  t h e  a d m i n i s t r a -  
t i v e  h e a r i n g  p rocess ,  t h e  exempt ion  found i n  s e c t i o n  Z ( l j  a p p l i e s .  W h i l e  t h e r e  
may be some q u e s t i o n  about  s p e c i  f i c a l  l y  where t h a t  exempt ion commences, ( t h a t  
i s ,  t h e  minimu.rn c o n t a c t  r e q u i r e d  t o  t r i g g e r  t h e  exempt ior l )  i t  i s  t h e  
D e p a r t m e n t ' s  p o s i t i o n  t h a t  t h e  exempt ion  c l e a r l y  a p p l i e s  t o  t h e  "Mary 9 o g e r s "  
c o n f e r e n c e  ( o r  "compl iance con fe rence"  o r  " i n f o r n a  1 conference"  o r  " o p p o r t u n i t y  
t o  show comp l i ance  conference" ,  however i t  may be des iqna ted  by a  p a r t i c u l a r  
e n t i t y )  r e q u i r e d  by t h e  C o u r t  of Appeals i n  R o y r s  v  s t a t e  f inarr l  o f  Cosmetolonv ------- .-. -' 
6 8  M i c h  App 7 5 1  (1976) .  The appeal  you d e s c r i b e  r r o~ t l d  appear t o  f a l i  w i t h i n  the  
above exempt ion ;  whe the r  o r  n o t  t h e  exempt ion a p p i i c s  e a r l i e r  i s  n o t  b e i n g  
answered a t  t h i s  t i m e ,  b u t  w i l l  bg d i scussed  on a  case hy case h a s i s .  

Your second q u e s t i o n  concerns " p i c k e t i n g  of t h e  s t a t e  o f f i c e s  o r  l e g i s l a t u r e . "  
Such p i c k e t i n g  has c o n s i s t e n t l y  been viewed by t h e  Cour t s  as s y m b o l i c  speech and 
t h e  Depar tment  w i l l  (lo n o t h i n g  t o  r e q u i r e  r e p o r t i n g  o r  l i m i t  i t  un less ,  i t  fa1  1s 
c l e a r l y  w i t h i n  t h e  a c t i v i t i e s  c a p t u r e d  by t h e  s t a t l l t o r y  d e f i n i t i o n  o f  
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" l o l ~ b y i n g . "  That  i s ,  t h e  o n l y  t i m e  p i c k e t i n g  w i  11 be c o n s i d e r e d  l o b b y i n q & s  
when i t  c o n s t i t u t e s  "communica t ing  d i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  
b ranch  . . . Q r  . . . the  l e g i s l a t i v e  branch o f  s t a t e  government f o r  t h e  pur-4 

I pose  o f  i n f l u e n c i n g  l e q i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  . . . . " The ohrase ' 

" t o  influence? l e g i s l a t i o n "  was d e f i n e d  i n  Flew J e r s e y  S t a t e  Chamber o f  ~ o h m e r c e  :v 
1) 

b1.J. F l e c t i o n  Law Enforcement. Cornmissinn, 82 NJ 57,  79; 411 4 2d 168 (1980) (D 

-~ - - - 1 
( q u o t e d  w i t h  app rova l  i n  P l e t  - : z  v  SnS,  125  M ich  App a t  - - 

i d 
! 

0 

" A c c o r d i n g l y ,  we c o n c l t ~ d e  t h a t  t h e  w a n i n g  t o  be a s c r i  hed t o  t h i s  t e r -  a- i w 

n i  no logy  i s  a c t i v i t y  wh ich  c o n s i s t s  of d i  rec:, express  and i n t e n t i o n a l  
- 

I T 0 

communica t ions  w i t h  l e g i s l a t o r s  unde r taken  on a s l l b s t a n t i  a1 h a s i s  by 92 i P 
i n d i v i d u a l s  a c t i n g  j o i n t l y  f o r  t h e  s p e c i f - i c  pllrFosc? o f  s e e k i n g  t.o 1 9 
a f f e c t  t h e  i n t r o d u c t i o n ,  passage, o r  de fea t  o f ,  o r  t o  a f f e c t  t h e  con- \ F. 
t e n t  of l e g i s l a t i v e  p r o p o s a l s . "  Z 3  

i 
I 3 

I n  s h o r t ,  o n l y  when p i c k e t i n g  f a l l s  w i t h i n  t h i s  n a r r o w l y  d e f i n e d  area w i l l  i t  / 
c o n s t i t u t e  l o b b y i n g  and be s ~ l h j e c t  t o  t h e  A c t .  I 

1 
I 

Recause you  f a i l e d  t o  s p e c i f i c a l l y  d e s c r i b e  t h e  n a t ~ l r e  o f  t h e  " p i c k e t i n q  o f  t h e !  
s t a t e  o f f l c e s  and l e g i s l a t l ~ r e "  abou t  wh ich  you  i n q u i r e d ,  i t  i s  d i f f i c u l t  t o  he 
more s p e c i f i c .  You i n d i c a t e d  i n  a  t e l e p h o n e  c n n v e r s a t i o n  t h a t  t h e  type,  o f  
p i c k e t i n g  y o u  have i n  mind i n c l u d e s  p i c k e t i n g  t o  s u p p o r t  o r  oppose s p e c i f i c  
l e g i s l a t i o n  o r  more genera l  t o p i c s  and t h a t  t h e  p i c k e t i n g  may he done e i t h e r  by 
p a i d  employees o r  v o l u n t e e r s  o r  a  comb ina t i on ,  may be d i r e c t e d  a t  a  group ( i . e . ,  
t h e  l e g i s l a t u r e ,  one house o r  a  commi t tee)  o r  a t  an i n d i v i d u a l  and may t a k e  t h e  
f o r m  o f  ( f o r  example)  a march i n  f r o n t  of t h e  C a p i t o l .  Rased upon t h i s  genera l  
d e s c r i p t i o n  i t  i s  d i f f i c u l t  t o  c o n c e i v e  of any way t h o s e  t y p e s  of p i c k e t i n g  
c o ~ ~ l d  e v e r  f a l l  w i t h i n  t h e  r e g u l a t o r y  scheme o f  t h e  A c t .  On ly  when t h e  
p i c k e t i n g  c l e a r l y  c o n s i s t s  o f  "communica t ing  d i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  
e x e c ~ l t i v e  b ranch  . . . g r  . . . l e g i s l a t i v e  hranch o f  s t a t e  goverrnent f o r  t h e  
pu rpose  o f  i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n , "  as d e f i n e d  i n  t h e  
A c t ,  c ~ i  11 i t  be caught  { ~ p  i n -  t h e  r e q u i  rements o f  t h e  A c t .  

You shou ld  a l s o  he a d v i s e d  t h a t  even when t h e  a c t i v i t y  fa1 1s w i t h i n  t h e  p u r v i e w  
o f  t h e  Ac t ,  many e x p e n d i t u r e s  a r e  s t i l l  exempt f rom t h e  r e p o r t i n g  r e q u i r m e n t s  o f  
t h e  Ac t .  Fo r .examp le ,  t r a v e l ,  food and beverage,  and uncompensated, l ~ n r e i m b u r s e d  
v o l u n t e e r  e f f o r t s  a r e  a l l  exc luded  f rom t h e  A c t .  

Your f i n a l  q u ~ s t i o n  concerns meet ings  of p ~ l h l i c  hod ies ,  and ynu wonder if a t t e n -  
dance a t  such r e e t i n q s  i s  cons ide rc : l  l o h h y i n q .  Simply m o n i t o r i n r :  l t ? q i s l d t i o n  i s  
n o t  l o b b y i n g ;  hencs,  ,?:tending t h e  w e t i n g  n: a p111Y1ic hod,y t o  ohse rve  t h e  p r o -  
ceed inqs  i s  n o t  lobbying. t f o w e v ~ r ,  b~hen a  pe rson  rlakl?; a  d i  r e c t  communicat.ion 
i n t e n d e d  t o  i n f l n ~ n c ~  l e g i s l a t i v s  n r  a ( 1 r n i n i s t r a t i v e  a c t i o n  t o  a  ! ~ r o ~ j p  wh ich  
i n c l u d e s  one o r  more p u b l i c  o f f i c i a l s ,  t h e  c o r n p ~ n s a t i o n  p a i d  o r  r e c e i v e d  f o r  t h e  
t i m e  spent  i n  a t tend, lnce i s  an e x p e n d i t ~ l r e  f o r  l o b b y i n g  o r  compensat ion r e c e i v e d  
f o r  l o b b y i n g .  I n  o t h e r  worr,s, n o t  o n l y  must  t i l e  t ime  spent  a c t ~ ~ a l  l y  speak ing  he 
counted,  b u t  a l s o  t h e  t i m e  d ~ ~ r i n g  wh ich  t h e  s p ~ a k e r  i s  i n  a t t e n d a n c e  and t h e  
p u b l i c  body i s  d i s c u s s i n g  t h e  i s s u e  wh ich  t h e  spedker addressed.  F o r  example, 
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assline you  a r e  a l o b b y i s t  agent and are  compensated t o  a t t e n d  a two hour  
l e g i s l a t i v e  committee meet ing.  Assume f u r t h e r  t h e  committee spends one and a - ' 

h a l f  hours  d i s c u s s i n g  b i l l s  you  a re  no t  i n t e r e s t e d  i n  and t h i r t y  m inu tes  
d i s c u s s i n g  t h e  b i l l  wh ich i n t e r e s t s  you. If you speak on y o u r  h i  1 1  b e f o r e  t h e  I 

commi t tee d u r i n g  a p o r t i o n  o f  t h e  t h i r t y  m inu te  p e r i o d ,  you  must r e p o r t  y o u r  I 

compensat ion f o r  t h i r t y  m inu tes .  n I )  

1 '0, 

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does not  c o n s t i t u t e  a d e c l a r a t o r y  
r u l i n g .  

Very t r u l y  yours ,  

P?,Z0* P h i l l i p  
O i  r e c t o r  
O f f i c e  of Hear ings  and L e g i s l a t i o n  I 
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RICHARD H. AUSTIN SECRETARY OF STATE 
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A p r i l  6, 1984. 

M r .  Conrad L. M a l l e t t ,  J r .  
D i r e c t o r ,  Lega l  and Governmental A f f a i r s  
M r .  B r i a n  P. Henry 
A s s i s t a n t  Legal  A d v i s o r  
O f f i c e  o f  t h e  Governor 
S t a t e  Capi t o 1  B u i l d i n g  
Lans ing ,  M ichg ian  48909 

Dear  Messrs. Ma1 l e t  and Henry: 

T h i s  i s  i n  response t o  y o u r  l e t t e r  r a i s i n g  q u e s t i o n s  w i t h  r e s p e c t  t o  the  
a p p l i c a t i o n  o f  t h e  l o b b y  a c t ,  1978 PA 472 ( t h e  " A c t " )  t o  t h e  members o f  the  
G o v e r n o r ' s  Commission on Jobs and Economic Development. 

The Commission was e s t a b l i s h e d  by  e x e c u t i v e  o r d e r .  I t  has no p o l i c y m a k i n g  o r  
admin i  s t r a t i v e  a u t h o r i t y .  It i s  a p r i v a t e  s e c t o r  a d v i s o r y  body wh ich  rev iews  
t h e  recommendations o f  t h e  C a b i n e t  C o u n c i l  on Jobs and Economic Development. 
The members o f  t h e  Commission a r e  l e a d e r s  a s s o c i a t e d  w i t h  bus iness  and l a b o r .  
Some o f  t h e  members a r e  a s s o c i a t e d  w i t h  e n t i  t i e s  which have r e g i s t e r e d  as l o b -  
b y i s t s  p u r s u a n t  t o  t h e  Act .  You have r a i s e d  fou r  i s s u e s  w i t h  r e s p e c t  t o  t h e  
Commission and i t s  members which a r e  d i scussed  i n  the  succeeding pages. 

"1. Whether a member o f  t h e  commission i s  a 'pub1 i c  o f f i c i a l  ' as t h a t  
t e r m  i s  d e f i n e d  i n  MCL 4.416(2);"  

The c r i t i c a l  e lement  i n  respond ing  t o  t h i s  i s s u e  i s  t h e  nonpol i cymak ing ,  nonad- 
m i n i s t r a t i v e  n a t u r e  o f  t h e  Commission's a c t i v i t y .  The d e f i n i t i o n  o f  p u b l i c  
o f f i c i a l  i s  found i n  s e c t i o n  6 ( 2 )  o f  t h e  A c t  ( M C L  4.416), wh ich reads:  

"Sec. 6. ( 2 )  ' P u b l i c  o f f i c i a l '  means an o f f i c i a l  i n  t h e  e x e c u t i v e  o r  
1 e g i  s l  a t i v e  b ranch  o f  s t a t e  goverment." 

The d e f i n i t i o n  o f  " o f f i c i a l  i n  t h e  e x e c u t i v e  branch"  o f  s t a t e  government s e t  
f o r t h  i n  s e c t i o n  5 ( 9 )  o f  t h e  A c t  (MCL 4.415) s p e c i f i c a l l y  exc ludes  those who 
se rve  " i n  a c l e r i c a l  , nonpol  i cymak ing ,  o r  n o n a d m i n i s t r a t i v e  c a p a c i t y . "  The 
G o v e r n o r ' s  Commi s s i o n  on Jobs and Economic Development i s  an a d v i s o r y  body 
w i t h o u t  a d m i n i s t r a t i v e  o r  p o l i c y m a k i n g  a u t h o r i t y .  There fo re ,  membership on t h e  
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Commission canno t  be c o n s t r u e d  t o  make t h e  member a  pub l  i c  o f f i c i a l  pu rsuan t  t o  
t h e  Ac t .  

"2 .  Whether, i f  a  commission member i s  a  ' p u b l i c  o f f i c i a l  , '  h i s l h e r  
l o b b y i s t  employer must i n c l u d e  i n  i t s  p e r i o d i c  r e p o r t s  food o r  
beverage p r o v i d e d  t o  t h e  commission member a t  t h e  expense o f  t h e  
employer o r  must r e f r a i n  frorn p r o v i d i n g  t h e  commission member e n t e r -  
ta inmentmor o t h e r  p e r q u i s i t e s  a t  t h e  expense o f  t h e  employer o r  orga- 
n i z a t i o n ; "  

As i n d i c a t e d  i n  t h e  answer t o  1 above, i t  i s  c l e a r  t h a t  t h e  members o f  the 
Commission a r e  n o t  p u b l i c  o f f i c i a l s ;  t hus ,  food and beverage p r o v i d e d  f o r  them 
a r e  n o t  t o  be r e b o r t e d  under t h e  Ac t .  

"3.  Whether communicat ion between t h e  commission o r  any o f  i t s  members 
and t h e  Governor o r  pub1 i c  o f f i c i a l s  i n  t h e  e x e c u t i v e  o f f i c e  may be 
' l o b b y i n g '  as t h a t  te rm i s  d e f i n e d  i n  MCL 4.415(2);" 

As an a d v i s o r y  body t h e  G o v e r n o r ' s  Commission on Jobs and Economic Development 
i s  expected t o  r e v i e w  t h e  recommendations o f  t h e  C a b i n e t  C o u n c i l  on Jobs and 
Economic Development as w e l l  as t o  c a r r y  o u t  o t h e r  a d v i s o r y  f u n c t i o n s  ass igned  
by  the  Governor.. 

Even though t h e  members o f  t h e  Commission a r e  unpa id  t h e y  p e r f o r m  a d v i s o r y  func-  
t i o n s  s i m i l a r  t o  those o f  employees i n  t h e  O f f i c e  o f  t h e  Governor. The 
Department o f  S t a t e  has c o n s i s t e n t l y  i n t e r p r e t e d  t h e  A c t  t o  e x c l u d e  com- 
m u n i c a t i o n s  between employees and p u b l i c  o f f i c i a l s  f o r  whom t h e y  work. Members 
o f  t h e  Commission a r e  n o t  l o b b y i n g  when they  a r e  c a r r y i n g  o u t  t h e i r  d u t i e s  on 
t h e  Commi ss ion .  

"4. Whether t h e  acqu iescence o f  a  commission member' s  employer o r  
o r g a n i z a t i o n  t o  the  member's s e r v i c e  t o  t h e  commission d u r i n g  the mem- 
b e r ' s  normal work ing  hours  compr ises compensat ion o f  t h e  commission 
member ' f o r  l o b b y i n g '  o r  an e x p e n d i t u r e  by the  employer o r  o rgan iza -  
t i o n  ' f o r  l o b b y i n g . ' "  

Pu rsuan t  t o  t h e  response t o  number 3 above compensat ion r e c e i v e d  wh. i le c a r r y i n g  
o u t  t h e  member's Commission d u t i e s  i s  n o t  r e p o r t a b l e  as a  l o b b y i n g  expense even 
though the  o r g a n i z a t i o n  pay ing  t h e  compensat ion i s  a l o b b y i s t .  The Commission 
i s  n o t  engaged i n  1  obby ing when a d v i s i n g  t h e  Governor. However, i t  should be 
n o t e d  t h a t  t h e  Commission cou l  d  become a l o b b y i s t  i f  i t  compensated o r  re im-  
bu rsed  i t s  members o r  o t h e r s  t o  l o b b y  pub l  i c  o f f i c i a l s  o u t s i d e  t h e  O f f i c e  o f  t h e  
Governor. 

I t  should  a l s o  be bo rne  i n  mind t h a t  Commission members who use t h e  com- 
m u n i c a t i o n  o p p o r t u n i t i e s  a f f o r d e d  by membership on the  Commission t o  a t tempt  t o  
i n f l u e n c e  admini  s t r a t i v e  o r  l e g i s l a t i v e  a c t i o n  on behal  f of  t h e i r  employers w i l l  
t r i g g e r  t h e  reco rdkeep ing  and r e p o r t i n g  requ i rements  o f  t h e  A c t  i f  they a r e  com- 
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p e n s a t e d  o r  reimbursed in  e x c e s s  of 8250.00 f o r  lobby ing  d u r i n g  a  12  month 
p e r i o d .  

T h i s  response  i s  in fo rmat iona l  only  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  
r u l  ing .  

Very t p l y  y o u r s ,  

P h i l l i p  T .  Frangos 
D i  r e c t o r  
O f f i c e  of Hear ings  and Legi s l  a t i o n  
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g e a r  Yessrs .  M a l l e t t  and Henry:  
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T h i s  i s  ii response t o  yo t r r  r e a u e s t  f o r  an i i t e r ~ r e t a t i o n  o f  t h e  aopl  i c a b i l  i t y  
o f  t h e  l o b b y  a c t ,  1978 PA 472 ( t h e  " A c t " )  t o  t h e  f o r m a t i o n  o f  t h e  Governo r ' s  
Sudget.  

Y i c h i q a n  i n  accordance w i t h  i t s  C o n s t i t u t i o n  and s t a t u t e s  u t i l i z e s  a  c e n t r a -  
l i z e d  n rocess  f o r  t h e  delrelooment of an annual  budaet .  A r t i c l e  5 ,  s e c t i o n  1 7  o f  
t h e  Y i c h i q a n  C o n s t i t u t i o n  r e q u i r e s  t h e  qove rno r  t o  s u b n i t  a  d e t a i l e d  budqet  t o  
t + e  l e a i s l a t u r e  f o r  each f i s c a l  y e a r .  I n  a d d i t i o n ,  t ? e  gove roo r  i s  r e a u i r e d  t o  
s i ~ b m i  t a o o r o o r i a t i o n s  b i l l  s  embodying t h e  orooosed a x ~ e n d i  t u r e s  a l o n q  w i t h  b i l l  s  
f 3 r  any add i  t i  orla? revenues ~ e c e s s a r y  t o  ' cove r  t h e  oroposed exoendi  t u r e s .  

YCL 21.1 e t  seo., t h e  S t a t e  81 ldqe t  A c t ,  e s t a b l i s h e s  t h e  o f f i c e  and s e t s  f o r t h  
t h e  d u t i e r o n h e  s t a t e  budap t  d i r e c t o r .  The budqet, d i r e c t o r  i s  r e q u i r e d  t o  
o a t h e r  i n f o r ~ a t i o n  f rom t h e  v a r i o u s  s t a t e  deoar tments  and e s t a h l i s h  e s t i m a t e s  of 
t h e  f i n a n c i a l  needs of t h e  d e ~ a r t m e n t s  as w e l l  as revenue e s t i m a t e s .  The budqet  
act, 3 l s o  g i v e s  t h e  budge t  d i r e c t o r  t h e  a u t C l o r i t y  t o  qandate  t h e  a t tendar lce  o f  
s t a t e  o f f i c i a l s  a t  budget  h e a r i n g s  convened by t h e  d i r e c t o r .  

The n r e o a r a t i o n  of t h e  budge t  e n t a i l  s  numerous communicat ions b ~ t v e e r !  <lnrl amona 
~ u b i  i c  o f f i c i a l s  and c l a s s i f i e d  ernoloyees o f  the  q f f i c e  o f  t b e  $ove rno r ,  t h e  
aeoar tmen t  o f  Manaqement and Budget,  and a l l  t h e  o t h e r  agenc ies  o f  s t a t e  qovern-  
?en t. 

11 y o u r  l e t t e r  you focus oo c o n t a c t s  between c l a s s i f i e d  c i v i l  s e r v a n t s  and 
oub l  i c  o f f i c i a l s  i n v o l v e d  i n  t h e  f o r m u l a t i 0 0  o f  t h e  budget .  The s p e c i f i c  
q u e s t i o n s  a r e :  
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"A. I s  a c l a s s i f i e d  c i v i l  s e r v i c e  ernoloyee of a s t a t e  deonrtment o r  a 
budget  a n a l y s t  f o r  DPIB, who communicates d i r e c t l y  w i t h  the Budget: 
3 i r e c t o r  f o r  t he  purDose of i n f l u e n c i n q  a hudget recommendation, 
cons idered  t o  be ' l o b b y i n g ? '  

R. I s  a c l a s s i f i e d  c i v i l  s e r v i c e  e m ~ l o y e e  o f  a s t a t e  department o r  a 
budqet  a n a l y s t  f o r  DMB, who communicates d i r e c t l y  w i t h  a d e ~ a r t -  
ment d i r e c t o r  f o r  the  purpose o f  i n f l u e n c i n g  o r  j u s t i f , y i n g  a mana- 
~ e m e n t  p lan ,  cons idered  t o  be ' 1  obbying? ." 

The s i t u a t i o n s  i d e n t i f i e d  i n  y o u r  l e t t e r  i n v o l v e  communications between 
c l a s s i f i e d  c i v i l  se rvan ts  and p u b l i c  o f f i c i a l s .  These communications f a l l  i n t o  
two genera l  ca teaor ies .  

1. Communications between c i v i l  servants  employed by the  Department 
o f  Managegent and Budget and p u b l i c  o f f i c i a l s  i n  t he  Department of 
Manage~en t  and Rudget. 

The Department of S t a t e  has o r e v i o u s l y  concluded t h a t  communications w i t h i n  an 
aqency a re  n o t  lobby inq .  Th i s  i n t e r o r e t a t i o n  was based on s e c t i o n  6 ( 1 )  o f  the  
Ac t  (VCL 4.416)  which de f i nes  the  t e r n  "person." That  d e f i n i t i o n  de f i nes  a 
s t a t e  aqency as a Derson. The i n c l u s i o n  of i n t ra -agency  communications would 
r e q u i r e  an agency t o  r e g i s t e r  and r e p o r t  f o r  l obby ing  i t s e l f .  I t  i s  c l e a r  t h a t  
t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e q u i r e  aqencies t o  keep records,  r e q i s t e r  o r  
r e p o r t  under t h e  Ac t  f o r  communications t h a t  take p l a c e  w i t b i n  an autonomous 
s t a t e  agency. 

2.  Communications between c i v i l  se rvan ts  emoloyed by one agency and 
p u b l i c  o f f i c i a l s  charaed w i t h  ar imin i 's ter inq a d i f f e r e n t  aqency when 
such communications take  p l ace  i n  t he  c o n t e x t  of p r e p a r i n q  a manage- 
ment p l a n  o r  t h e  annual s t a t e  budget. 

The management p l an  and t h e  hurlset recommendations a re  mandated by YCL 21.1 e t  - 
sea. A l l  s t a t e  aqencies ~ a r t i c i p a t e  i n  t he  budgetary process. The budqet 
d i r e c t o r  i s  g iven  t h e  r e s p o n s i b i l i t y  t o  draw t oge the r  t h e  necessary i n f o r m a t i o n  
and t h e  a u t h o r i t y  t o  d r a f t  t he  budget f o r  p r e s e n t a t i o n  t o  t he  governor.  An 
agency cannot  choose t o  subv i  t i t s  own hudget f o r  1 e g i  s l  a t i  ve cons ide ra t i on .  

Y h i l e  a l o b b y i s t  o r  l o b b y i s t  agent may f i n d  the  p a r t i c u l a r  a d m i n i s t r a t i v e  prooo- 
s a l s  t o  be imoo r tan t  t he re  i s  no s t a t u t o r y  requi rement  t o  lobby.  Communications 
between a d m i n i s t r a t i v e  agency oersonnel made i n  the  course of formul a t i n g  t be  
Governor ' s  budqet a re  t he  r e s u l t  of c o n s t i t u t i o n a l  and s t a t u t o r y  mandates and 
a r e  n o t  l o b b y i n g  as de f i ned  i n  t h e  Act .  

The s i t u a t i o n s  s p e c i f i e d  i n  you r  l e t t e r  do n o t  i n v o l v e  l o b b y i n q  pursuan t  t o  the  
Ac t .  The- budgetary process se t  f o r t h  i n  the  S ta te  Sudqet A c t  r e q u i r e s  s t a t e  
agenc ies t o  p a r t i c i p a t e  i n  the orocess. It i s  d i s t i n g u i s h a b l e  from general 
1 anguage con ta ined  i n  many s t a t u t e s  which d i r e c t s  any aqency t o  propose o r  
r ev i ew  l e g i s l a t i o n  w i t h i n  the  aqency's s t a t u t o r y  . j u r i s d i c t i o n .  
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The pr inciples  out1 ined in t h i s  l e t t e r  are limited to  the applicat ion of the Act 
t o  the s t a t e  budgetary process. 

D i  rec tor  
O f f i c e  of Hearings R Legislat ion 
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Dav i  d  LaLumia 
' l i c h i q a n  A s s o c i a t i o n  o f  Communitv 

r l e n t a l  H e a l t h  Boards  
P.9. Box 10081 
Lans inr l ,  p l i c h i q a n  489r) l  

sear !lr. LaLumia: 

T h i s  i s  i n  resnonse t o  y o u r  i n o t j i r y  c o n c e r n i n q  a n ~ l i c a h i l i t y  o f  t h e  l o b b y  a c t  
( t h e  " 4 c t "  1,  1978 PA 472,  t o  e x e c ~ j t i v e  d i r e c t o r s  o f  c o r ~ n t v  community men ta l  
' lea l  t h  boards.  S ~ e c i  f i c a l l y ,  vou ask whe the r  'a c o m u n i  t y  men ta l  hea l  t h  (CMH) 
d i r e c t o r  i s  a  p u b l i c  o f f i c i a l  who i s  exernot f r o w  t h e  A c t ' s  r e q i s t r a t i o n  and 
r e o o r t i  nq  r e q u i  r e v e n t s .  

" L o b b v i n g "  i s  d e f i n e d  i n  s e c t i o n  5 ( 2 )  o f  t h e  A c t  (YCL 4.425) as  " c o m u n i c a t i n a  
d i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch  o f  s t a t e  government o r  an 
o f f i c i a l  i n  t h e  l e g i s l a t i v e  h r a n c h  o f  s t a t e  qovernment f o r  t h e  pu rpose  o f  
i n f l u e n c i n q  l e q i s l a t i v e  o r  a d m i n i s t r a t i v e  2 c t i o n . "  

4  b o a r d  qember, emplovee o r  any o t h e r  pe rson  who l o b b i e s  on b e h a l f  o f  t b e  h o a r d  
i s  r e a ~ ~ i r e l  hv s e c t i o n s  5 ( 5 )  a i d  7 ( 2 )  t o  r e a i s t e r  as a  l o b b y i s t  aqen t  u ~ o n  
r e c e i v i n a  "comoensat ion  o r  re imbursemen t  o f  a c t u a l  expenses,  o r  b o t h ,  ii a com- 
S i q e d  amount i o  excess  o f  5250.00 i n  any 12-month p e r i o d  f o r  l o b h v i q a " ,  u n l e s s  
t h e  p e r s o n  i s  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  A c t ' s  r e q i s t r a t i o n  and r e p o r t i n ?  
r e q u i r e m e n t s .  

? e r s o n s  who a r e  exemnt f r o m  t h e  A c t  a r e  i d e n t i f i e d  i n  s e c t i o n  5 ( 7 ) ,  which  p r o v i -  
des i n  r e l e v a n t  p a r t :  

"Sec. 5 .  ( 7 )  L o b b y i s t  o r  l o b b y i s t  aqen t  does n o t  i n c l u d e :  

( b )  A l l  e l e c t e d  o r  3 ~ p o i n t e d  pub1 i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  
qovernment who a r e  a c t i n q  i n  t h e  c o u r s e  o r  scope o f  t h e  o f f i c e  f o r  no 
comoensat ion ,  o t h e r  t h a n  t h a t  p r o v i d e d  by l q w  f o r  t h e  o f f i c e .  

( c )  F o r  t h e  nurnoses o f  t h i s  a c t ,  s u b d i v i s i o n  ( h )  s h a l l  n o t  
i n c l u d e :  
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! i i )  Employees o f  townships,  v i l l a q e 5 ,  c i t i e s ,  coun t i es  o r  school 
boards.  " 

A CMH board i s  e s t a b l i s h e d  under  t h e  a u t h o r i t y  o f  t h e  Menta l  H e a l t h  Code, 1974 
P A  258, as amended. Each board  appo in t s  an e x e c u t i v e  d i r e c t o r  whose terms and 
c o n d i t i o n s  o f  employment " i n c l u d i n a  t enu re  o f  se r v i ce ,  s h a l l  be mutual l y  aqreed 
t o  by t he  board and t h e  coun ty  d i r e c t o r  and s h z l l  be s p e c i f i e d  i n  w r i t i n a . "  You 
i n d i c a t e  t h a t  u n l i k e  o t h e r  CMH s t a f f ,  t he  d i r e c t o r  o f  t he  board i s  g e n e r a l l y  n o t  
cons idered  t o  be a  county  employee. Therefore,  you si lqgest t h a t  a  CMH d i r e c t o r  
i s  n o t  b rough t  back i n t o  t h e  A c t  by s e c t i o n  5 ( 7 ) ( c ) ( i i  1, b u t  r a t h e r  i s  an 
appo in ted  p u b l i c  o f f i c i a l  o f  l o c a l  government who i s  exempt f rom t h e  Ac t  pur -  
suan t  t o  s e c t i o n  5 ( 7 ) ( b ) .  

I n  t h e  a t t ached  l e t t e r s  t o  M r .  Don M. Schmidt and M r .  Kenneth F. L i g h t ,  dated 
January  13, 1984, and January  24, 1984, r e s p e c t i v e l y ,  t h e  Department i n d i c a t e d  
t h e  exemption found i n  s e c t i o n  5 ( 7 ) ( b )  a p p l i e s  o n l y  t o  e l e c t e d  o r  appoin ted 
o f f i c i a l s  who serve i n  autonomous, po l i c ymak ing  c a ~ a c i t i e s .  As s t a t e d  i n  a  
December 7, 1983, l e t t e r  t o  Senator  Ed F r e d r i c k s ,  a  oerson serves i n  a  p o l i c y -  
makinq c a p a c i t y  i f  t h e  p e r s o n ' s  r e s p o n s i b i l i t i e s  a re  o f  broad scope and n o t  
c l e a r l y  de f ined .  On t h e  o t h e r  hand, an i n d i v i d u a l  who operates a t  the  d i r e c t i o n  
o r  c o n t r o l  o f  ano ther  o r  w i t h i n  s p e c i f i e d  boundar ies does n o t  serve i n  a  p o l i c y -  
making p o s i t i o n  and i s  n o t  a  p u b l i c  o f f i c i a l  f o r  purposes of t h e  Act.  

The Menta l  Hea l t h  Code i n d i c a t e s  t h a t  a  CMH d i r e c t o r  i s  n o t  r espons ib l e  f o r  a  
b road  ranqe o f  d u t i e s  b u t  opera tes  w i t h i n  boundar ies s o e c i f i e d  by the  CMH board. 
Tha t  i s ,  t h e  d i r e c t o r ' s  r e s p o n s i b i l i t i e s  a re  1  i m i  t e d  t o  a d m i n i s t e r i n s  t h e  
Drogram and p o l i c i e s  e s t a b l i s h e d  by t h e  CMH board. Thus, a CrlH d i r e c t o r  does 
n o t  serve i n  an autonomous, po l i c ymak inq  c a o a c i t y  and does n o t  q u a l i f y  f o r  t he  
o u b l i c  o f f i c i a l  exemption found i n  s e c t i o n  5 ( 7 ) ( b ) .  The d i r e c t o r  must t h e r e f o r e  
r e g i s t e r  as a  l o b b y i s t  agent upon r e c e i v i n q  more than  $250 i n  a  12 month p e r i o d  
f o r  l obby ing .  

Th i s  response i s  i n f o r m a t i o n a l  o n l y  and does no t  c o n s t i t u t e  a d e c l a r a t o r y  
r u l  i nq. 

Very t r y l y  yours ,  

P h i l 1  i p  f. Frangos 
D i r e c t o r  
O f f i c e  o f  Hear inqs and L e g i s l a t i o n  
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A p r i l  19, 1984 

Pat11 E. Ro lek  
A d m i n i s t r a t i v e  Counsel 
N o r t h  Amer ican R e n e f i  t A s s o c i a t i o n  
P.0. Rox 5020 
P o r t  Huron, V i c h i q a n  40061 

Dear  Vr .  n o l e k :  

T h i s  i s  i n  response t o  y o i l r  i n q ~ ~ i r y  c o n c e r n i n a  a p r ~ l i c a h i l i t y  o f  t h e  l obby  a c t  
( t h e  " A c t " ) ,  1978 PA 472, t o  cotnmunicat ions w i t h  a d m i n i s t r a t i v e  aqencies.  The 
s p e c i f i c  f a c t s  and q u e s t i o n s  you r a i s e  a r e  s e t  o u t  and answered below. 

1. " A  w r i t t e n  communicat ion may sometimes be addressed t o  t h e  
a d m i n i s t r a t i v e  agency, such as t h e  I r l su rance  Bureau,  w i  t h o ~ ~ t  b e i  nq 
d i r e c t e d  t o  any s p e c i f i c  person.  Can such a  comnun ica t i on  e v e r  
c o n s t i t u t e  l o b b y i n g ? "  

. . 
The Depar tment  i s  unab le  t o  p r o v i d e  a  s p e c i f i c  answer t o  t h i s  q u e s t i o n  w i t h o u t  
a d d i t i o n a l  i n f o r m a t i o n .  However, t h e  f o l l o w i n g  d i s c u s s i o n  i s  p r o v i d e d  f o r  y o u r  
gu idance.  

"Lobby ing "  i s  d e f i n e d  i n  s e c t i o n  5 ( 2 )  o f  t h e  A c t  (MCL  4.415) as " c o m u n i c a t i n g  
d i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch  o f  s t a t e  government . . . f o r  
t h e  purpose o f  i n f l u e n c i n o  . . . a d m i n i s t r a t i v e  a c t i o n . "  Pu rsuan t  t o  s e c t i o n  
5 ( 9 ) ,  " o f f i c i a l  i n  t h e  e x e c u t i v e  branch"  i n c l u d e s  e l e c t e d  s t a t e  o f f i c e h o l r f e r s ,  
members o f  s t a t e  boards and commissions,  and t r n c l a s s i f i e d  emnlnyces who se rve  i n  
n o l i c y m a k i n u  c a p a c i t i e s .  S e c t i o n s  2 ( 1 )  and 6 ( 3 )  o f  t h e  A c t  ( M C L  4.412 and 
4.416) t a k e n  t o q e t h e r  i n d i c a t e  t h a t  " a d m i n i s t r a t i v e  a c t i o n "  i s  any a c t i o n  
r e q u i r i n q  t h e  e x e r c i s e  o f  oe rsona l  .judgment. 

G e n e r a l l y ,  a  w r i t t e n  communicat ion i s  l o h b y i n q  o n l y  if t h e  purpose o f  the  corn- 
m u n i c a t i o n  i s  t o  i n f l u e n c e  a d m i n i s t r a t i v e  a c t i o n  and t h e  communicat ion i s  
addressed t o  a  s p e c i f i c  pub1 i c  o f f i c i a l  o r  q roup which i n c l u d e s  pub1 i c  o f f i -  
c i a l s .  

2 .  " A d m i n i s t r a t i v e  aqenc ies  w i l l  i n v i t e  comments r e q a r d i n q  a  proposed 
r u l e .  W i l l  a  response t h e r e t o  c o n s t i t u t e  l o b b y i n g ? "  
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As p r e v i o u s l y  i n d i c a t e d ,  l o b b y i n g  i n c l u d e s  any communica t ion  w i t h  an o f f i c i a l  i n  
t h e  e x e c u t i v e  b ranch  f o r  t h e  purpose o f  i n f l u e n c i n q  a d r r l i n i s t r a t i v e  a c t i o n .  The 
A c t  makes no d i s t i n c t i o n  between communicat ions wh ich  a r e  i n  response t o  an 
i n v i t a t i o n  o r  r e q u e s t  f o r  i n f o r m a t i o n  and t h o s e  wh ich  a r e  i n i t i a t e d  by t h e  comJ 
m u n i c a t o r .  I 

I 
rn 10 

" A d m i n i s t r a t i v e  a c t i o n "  i s  d e f i n e d  s p e c i f i c a l l y  i n  s e c t i o n  2 ( 1 )  as t h e  
'D 

I a : " p r o p o s a l ,  d r a f t i n q ,  development,  c o n s i d e r a t i o n ,  amendment, enactment,  o r  defealt  
o f  a n o n r r ~ i n f s t e r i a l  a c t i o n  o r  r u l e  by an e x e c u t i v e  agency o r  an o f f i c i a l  i n  t he  o- - -- Y 

e x e c u t i v e  b ranch  o f  s t a t e  qovernment." (emphasis added) Thus, a  pe rson  who z. 

responds t o  an aqency ' s  r e q u e s t  f o r  comments on a  proposed r u l e  i s  l o b b y i n g  i f  1 
1) t h e  response a t t e m p t s  t o  i n f l u e n c e  t h e  aqency ' s  a c t i o n  on t h e  r u l e  o r  t h e  , 0 
r u l e ' s  c o n t e n t ,  and 2 )  t h e  response i s  d i r e c t e d  towards  a  pub1 i c  o f f i c i a l  o r  a  / E 
qroup,  such as a  h e a r i  nq p a n e l ,  which i n c l u d e s  an o f f i c i a l .  I 5 -. 

I U1 0 

I 
3 

3 .  " R e q u l a t o r y  a c t i o n  and p o l i c y  r e s u l t s  f r o m  s t a t u t o r y  mandate and 
a u t h o r i t y  as w e l l  as v a r i o u s  c o u r t  d e c i s i o n s .  I t  i s  o n l y  n a t u r a l  t h a t  
o p i n i o n s  d i f f e r  as t o  t h e  o r o p e r  l e q a l  i n t e r p r e t a t i o n  o f  a  s t a t u t e  o r  
c o u r t  r u l i n g .  Would a  comn l l n i ca t i on  w i t h  a  p u b l i c  o f f i c i a l  i n  an 

I 1 
a d m i n i s t r a t i v e  agency, such as t h e  I n s u r a n c e  Rureau,  d i  s c u s s i n q  what  
t h e  p r o p e r  l e g a l  i n t e r p r e t a t i o n  o f  t h e  l a w  o r  r u l i n q  i s ,  c o n s t i t u t e  
1  obby ing?"  

Communications w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch  wh ich  a r e  f o r  t h e  p u r -  
pose o f  i n f l u e n c i n g  an agency ' s  i n t e r p r e t a t i o n  o f  a  s t a t u t e  o r  c o u r t  r u l i n g  

, g e n e r a l l y  a r e  l o b b y i n q .  However, s e c t i o n  2 ( 1 )  o f  t h e  A c t  i n d i c a t e s  t h a t  persons 
. who a t t e m p t  t o  i n f l u e n c e  a d m i n i s t r a t i v e  a c t i o n  wh ich  i s  reached by means :$ a  
. . " q u a s i - j u d i c i a l  d e t e r m i n a t i o n "  a r e  - n o t  l o b b y i n g .  T h e r e f o r e ,  cormnunicat ions con- 

c e r n i n g  t h e  p r o p e r  c o n s t r u c t i o n  o f  a  s t a t u t e  o r  d e c i s i o n  wh ich  o c c u r  i n  t h e  
c o u r s e  o f  an a d m i n i s t r a t i v e  h e a r i n g  o r  o t h e r  q u a s i - j u d i c i a l  p r o c e e d i n g  a r e  
exempt f rom t h e  A c t ' s  r e p o r t i n g  r e q u i r e m e n t s .  

4 .  " I n s u r e r s  a r e  r e q u i r e d  by law t o  make a  number o f  f i l i n q s  w i t h  t he  
I n s u r a n c e  Rureau. I pr:esume t h a t  under  normal c i  rcumstances,  t h i s  
wou ld  n o t  be c o n s i d e r e d  l o b b y i n g . "  

I n  o r d e r  t o  l o b b y  an a d m i n i s t r a t i v e  agency, t h e r e  must Se an a t t e m p t  t o  
i n f l u e n c e  a d m i n i s t r a t i v e  a c t i o n  by d i r e c t l y  communica t inq  w i t 9  an o f f i c i a l  i n  
t h e  e x e c u t i v e  branch.  As i n d i c a t e d  e d r l i e r ,  a d m i n i s t r a t i v e  a c t i o n  i n c l u d e s  o n l y  '9 

n o n m i n i s t e r i a l  d e c i s i o n s .  Thus, v u r s u a n t  t o  s e c t i o n s  2 (  1 )  and 6 ( 3 ) ,  a t temp ts  t o  
i n f l u e n c e  a c t i o n s  which a r e  per fo rmed " i n  a  p r e s c r i b e d  manner under  p r e s c r i b e d  
c i r c u m s t a n c e s  i n  obedience t o  t h e  mandate o f  l e q a l  a u t h o r i t y ,  w i t h o u t  t h e  exe r -  
c i  se of pe rsona l  ,judgment r e q a r d i  ng whe the r  t o  t a k e  t h e  a c t i o n "  a r e  n o t  
l o b b y i n q .  F i l i n q  documents w i t h  t h e  I n s u r a n c e  Rureau may o r  may n o t  be 
l o b b y i n g .  However, y o u r  q u e s t i o n  i s  t o o  i n d e f i n i t e  t o  p r o v i d e  a  s p e c i f i c  
answer. 

5 .  " I n s u r a n c e  agents  a r e  r e q u i r e d  by l a w  t o  be l i c e n s e d  by t h e  
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I n s ~ r r a n c e  Rureau. Can t h i s  a p p l i c a t i o n  procedure ever  become 
1  o b l ~ y i  ng?" 

Pursuant  t o  Chapter  12 o f  t h e  Insurance Code o f  1956, 1956 PA 219, as arrlended I 

(MCL 500.1200 e t  seq.) ,  an insu rance  aqent cannot be r e f u s e d  a  l i c e n s e  w i t h o u t  a 
h e a r i n q .  S e c t i o n T  o f  t h e  A d m i n i s t r a t i v e  Procedures Ac t ,  1969 PA 306, as x rp  

amended (MCL 24.291) p r o v i d e s  t h a t  a l i c e n s i n q  l e t e r m i n a t i o n  which i s  preceded , 
2 
a 

by n o t i c e  and an o p p o r t u n i t y  f o r  h e a r i n g  i s  a  c o n t e s t e d  case and t h e r e f o r e  I 
C " n 
a 
0- qovernerl by 'formal a d m i n i s t r a t i v e  h e a r i  nq requ i rements .  Whi 1 e  t h e  parameters o f  

t h e  q u a s i - . j u d i c i a l  exemption d iscussed i n  the  response t o  q u e s t i o n  3 have n o t  \ - ,- 
been determined, i t  i s  c l e a r  t h a t  d e c i s i o n s  i n  con tes ted  cases a re  t h e  r e s u l t  o f  

m 
L" 

" q u a s i - . j u d i c i a l  d e t e r m i n a t i o n s  a u t h o r i z e d  by law."  As such, d e c i s i o n s  rel$$ing 0, 

t o  an insu rance  aqent l i c e n s e  a p p l i c a t i o n  a r e  exempt from t h e  d e f i n i t i o n  o f  
" a d m i n i s t r a t i v e  a c t i o n "  found i n  s e c t i o n  2 ( 1 ) ,  and communications r e l a t i n g  t o  

i ,- 

U) 

t h e  d e c i s i o n  a re  n o t  l obby ing .  O , 

6.  "An i n s u r e d  ma,y fo rward  a  comg la in t  t o  t h e  I r lsurance Bureau o r  I 

o t h e r  a d m i n i s t r a t i v e  aqency. The aqency then may r e q u i r e  t h e  i n s u r e r  
t o  e x p l a i n  i t s  p o s i t i o n  r e g a r d i n g  t h e  m a t t e r .  Would t h e  response t o  I I 

t h e  agency's r e q u e s t  be cons idered lobby ing . "  

Aqain, t h i s  q u e s t i o n  i s  too  i n d e f i n i t e  t o  p r o v i d e  a  s p e c i f i c  answer. A d d i t i o n a l  
f a c t s  are  needed t o  determine whether t h e  response i s  l obby ing .  

. #  

7.  "Most businesses do n o t  h i r e  p r o f e s s i o n a l  l o b b y i s t s .  However, an 
employee may be r e q u i r e d  t o  make a  communication which meets t h e  d e f i -  
n i t i o n  o f  l o b b y i n q .  I f  such an employee i s  p a i d  on a  s a l a r y  b a s i s  and 
no a d d i t i o n a l  compensation i s  p r o v i d e d  f o r  t h e  l o b b y i n g  a c t i v i t y ,  must 
any p o r t i o n  o f  the  employee's s a l a r y  be cons ide red  i n  de te rm in inq  
whether s a i d  employee o r  t h e  employer have met t h e  monetary t h r e s h o l d  
amounts e s t a b l i s h e d  hy t h e  Act ."  

" L o b b y i s t "  and l o b b y i s t  agent"  a r e  d e f i n e d  i n  s e c t i o n  5 ( 4 )  and ( 5 )  as fo l lows:  

"Sec. 5 .  ( 4 )  ' L o b b y i s t '  means any o f  t h e  f o l l o w i n g :  
( a )  A person whose expend i tu res  f o r  l o b b y i n q  are  more than 

51,000.00 i n  v a l ~ ~ e  i n  any 12-month p e r i o d .  
( b )  A person whose expend i tu res  f o r  l o b b y i n a  a re  more than $250.00 

i n  va lue i n  any 12-month p e r i o d ,  i f  the  amount i s  expended on l o b b y i n q  
a s i n g l e  p u b l i c  o f f i c i a l .  

( 5 )  ' L o b b y i s t  aqen t '  means a  person who r e c e i v e s  compensation o r  
reimbursement of a c t u a l  expenses, o r  b o t h ,  i n  a  combined amount i n  
excess o f  6250.09 i n  any 12-month p e r i o d  f o r  l obby inq . "  

The 91,000 and $250 t h r e s h o l d s  are  c a l c u l a t e d  pursuant  t o  r u l e s  21 and 22, 1981 
AACS R4.421 and R4.422. These r u l e s  s t a t e :  
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"Ru le  21.  F o r  t h e  puroose o f  d e t e r m i n i n q  whe the r  a p e r s o n ' s  expen- 
d i t u r e s  f o r  l o b b y i n q  a r e  more than $1,000.00 i n  v a l u e  i n  any 12-month I 

p e r i o d ,  o r  a r e  more than  $250.00 i n  v a l u e  i n  any 12-month p e r i o d  i f  
expended on l o b b y i n g  a  s i n q l e  p u b l i c  o f f i c i a l ,  t h e  f o l l o w i n q  expen- 1 
d i t u r e s  s h a l l  be combined: I 

( a )  E x p e n d i t u r e s  made on b e h a l f  o f  a  p r l h l i c  o f f i c i a l  f o r  t h e  p u r -  l 

pose o f  i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n .  I 
( b )  E x p e n d i t u r e s ,  o t h e r  than  t r a v e l  expenses, i n c u r r e d  a t  t h e  I I 

r e q u e s t ' o r  sugges t ion  o f  a  l o b b y i s t  aclent o r  member o f  a  l o b b y i s t ,  o r  1 
f u r n i s h e d  f o r  t h e  a s s i s t a n c e  o r  use o f  a  l o b b y i s t  agen t  o r  niember o f  a  I 
l o b b y i s t  w h i l e  engaqed i n  l o b b y i n q .  I 

( c )  The compensat ion p a i d  o r  payab le  t o  l o b b y i s t  agents,  employees I I 
o f  t h e  l o b b y i s t ,  and members o f  a l o b b y i s t  f o r  t h a t  p o r t i o n  6 f i 1 7  

t i m e  devoted t o  l o b b y i n g .  
I 
I 

R u l e  22. F o r  t h e  purpose o f  d e t e r m i n i n g  whe the r  a  person r e c e i v e s  1 
compensat ion o r  re imbursement f o r  a c t u a l  expenses, o r  b o t h ,  i n  a  com- i 
b i n e d  amount i n  excess o f  6250.00 i n  any 12-month o e r i o d  f o r  l o b b y i n g ,  1 
t h e  f o l l o w i n q  compensat ion and re imbursement  s h a l l  be combined: I 

I 
( a )  Reimbursement f o r  e x p e n d i t u r e s  made on b e h a l f  o f  a  pub1 i c  o f f i -  

c i a l  f o r  t h e  purpose o f  i n f l u e n c i n g  1  e g i  s l  a t i v e  o r  a d m i n i s t r a t i v e  
a c t i o n .  

( b )  Reimbursement f o r  e x p e n d i t u r e s ,  o t h e r  than  t r a v e l  expenses, 
made t o  i n f l u e n c e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n .  

( c )  Compensation r e c e i v e d  f o r  t h a t  p o r t i o n  o f  t i m e  devoted t o  
l o b b y i n q . "  (emphasis added) 

. . The above-quoted p r o v i s i o n s  i n d i c a t e  t h a t  compensat ion p a i d  t o  an emplovee f o r  
l o b b y i n g  must  be i n c l u d e d  when c a l c u l a t i n q  t h e  t h r e s h o l d s  e s t a b l i s h e d  i n  sec- 
t i o n  5,  even thouqh t h e  employee i s  h i r e d  on a  s a l a r y  b a s i s  t o  per form d u t i e s  
o t h e r  than  l o b b y i n q .  I f  t h e  employee r e c e i v e s  more t h a n  $250 i n  a 12 month 
p e r i o d  f o r  t i m e  devoted t o  l o b b y i n q ,  t h e  employee must  r e a i s t e r  as a  l o b b y i s t  
agent .  Assuminq no o t h e r  l o b b y i n q  e x p e n d i t u r e s  a r e  vade, t h e  emoloyer i s  
r e q u i r e d  t o  r e q i s t e r  as a  l o b b y i s t  i f  t h e  $250 p a i d  t o  t h e  employee i s  f o r  
l o b b y i n s  a s i n g l e  n u b l i c  o f f i c i a l ,  o r  if i n  any 12 month p e r i o d  t h e  employee i s  
p a i d  more t h a n  $1,000 f o r  t i m e  spen t  l o b b y i n g .  

8. " T h i s  q u e s t i o n  i s  p r e d i c a t e d  on an a f f i r m a t i v e  answer t o  number 6 
( s i c ) .  A bus iness  may b e l o n g  t o  a  t r a d e  o r g a n i z a t i o n .  As a  member, i t s  
employee may engage i n  l o b b y i n q  a c t i v i t y  on hehal  f o f  t h e  t r a d e  orga- 
n i z a t i o n .  I f  no compensat ion i s  r e c e i v e d  f o r  t h e  l o b b y i n g  a c t i v i t y ,  
h u t  i t  ' i s  done on t h e  member-employer's t ime,  must  any o f  t he  
employee 's  s a l a r y  be cons ide red  i n  re1 a t i o n  t o  t h e  t h r e s h o l d  amounts." 

S e c t i o n  5 ( 7 )  o f  t h e  A c t  exempts c e r t a i n  persons from t h e  d e f i n i t i o n s  o f  
" l o b b y i s t "  and " l o b b y i s t  agent ."  Speci f i c a l l y ,  s e c t i o n  5 ( 7 ) ( d )  p r o v i d e s :  

"Sec. 5. ( 7 )  L o b b y i s t  o r  l o b b y i s t  aqen t  does n o t  i n c l u d e :  
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( d l  A member o f  a  l o b b y i s t ,  i f  t h e  l o b b y i s t  i s  a  membership o rgan i -  
z a t i o n  o r  a s s o c i a t i o n ,  and i f  t h e  member o f  a  1 -obhy is t  does n o t  I 

s e p a r a t e l y  qua1 i f y  as a l o b b y i s t  under s u b s e c t i o n  ( 4 1 . "  
I 
I 

I f  t h e  t r a d e  o r q a n i z a t i o n  i n  y o u r  example i s  a l o b b y i s t ,  s e c t i o n  5 ( 7 ) ( d )  i n d i c a -  ,, 
t e s  t h e  member-employer does n o t  hecome a  l o b b y i s t  o r  l o b b y i s t  agent  un less  the: 'D n 

employer  s e n a r a t e l y  q u a l i f i e s  as a  l o b b y i s t .  I n  o r d e r  t o  q u a l i f y  as a  l o b b y i s t ,  a 

under  s e c t i o n  5 ( 4 ) ,  t h e  employer must make e x p e n d i t u r e s  o f  more than  $1,000 i n  
12 month p e t i o d  f o r  l o b h y i n q  o r  more than  8250 on l o b b y i n q  a  s incr le p u b l i c  o f f i h  q o. 

c i a 1  . As i n d i c a t e d  i n  t h e  response t o  qr res t ion  7 ( a n d  n o t  t o  q u e s t i o n  61,  t he  
s a l a r y  p a i d  t o  an employee f o r  t ime  devoted t o  l o b b y i n q  i s  an expend i tu re  f o r  
l o b b y i n q .  There fo re ,  t h e  exempt ion found i n  s e c t i o n  5 ( 7 ) ( d )  does n o t  apply,  an 
compensat ion  p a i d  f o r  t h a t   ort ti on o f  t h e  member -em~ loye r ' s  t i m e  devoted t o  
l o b b y i n g  must  be counted towards t h e  A c t ' s  t h r e s h o l d s .  

i 
T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  
r u l  i ng. 

Very t r u l y  you rs ,  

P h i l  1 1 3 F r a n q o s  
O i r e c t o r  
O f f i c e  o f  H e a r i n g s  and L e g i s l a t i o n  
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April 24 ,  1984 

Donald J .  Pizzirnenti 
Vice President-Communi t y  
and Governmental Affairs 
Oetroi t Edi son 
2900 Second Avenue 
Detroi t ,  Yichigan 

Dear Yr. Pizzirnenti : 

This i s  in response to your request for  a declaratory rulinq reqarding the 
appl icabi l i ty  of the lobby act ( t h e  "Act"), 1978 PA 472, to  Detroit Edison's 
support of charitable organizations. 

You iqdicate Detroit Edison Company ("Edison") i s  registered as a lobbvist. 
Edi son encourages i t s  empl oyees to donate personal services to chari tabl e  
organizations in the community and permits them to  work for the charitable 
orqanizations on company time. Occasionally, Edison employees will lobby on 
behal f of the chari t a b l  e  orqanizations resulting in Edison payinq employee 
waqes for lobhyinq. Your question, edited to  specif ical ly  apply t o  Edison, 
i s :  

"When an employee of Edison, a  reaistered lobbyist, i s  also a member 
of a 501(c) (3)  c+ar i tab le  organization and lobbies on be9alf of the 
501(c) (3)  organization on Edison's time, h u t  such lobbyinq does n o t  
resu l t  in any direct  financial benefit  t o  Edison's business, i s  tbat 
lobbyinq act ivi ty  exempt from the requirements of the Act?" 

Attached i s  a  February 3,  1984, l e t t e r  to ;Ir. Joseoh P .  Bianco, J r . ,  which 
addresses your question. To summarize tha t  answer, Edison i s  n o t  reauired to 
report the employee's waqes, cost of support s t a f f ,  copying or oostaqe costs,  
e t c .  under the fac ts  you have provided. However, i f  Edison reimburses a n  
employee for  purchasinq food or heveraqe for a oublic o f f i c i a l ,  t h a t  exDense 
must be reported reqardless of the reason the food or beverage was purchased. 



.@"'T--%, 21-84-L I  
M I C H I G A N  D E P A R T M E N T  O F  S T A T E  
- -- 

L A N S I N G  
R I C H A R D  H.  A U S T I N  SECRETARY OF STATE 

M I C H I G A N  4 8 9 1 8  
STATE TREASURY BUILDING 

A p r i l  24, 1984 

J o h n  Thodis  
! . t i ch isan Manrr facturers A s s o c i a t i o n  
124 E .  Kalamazoo S t r e e t  
Lans inq ,  M i c h i q a n  48933 

Dear  !4r. Thodis :  

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  an i n t e r o r e t a t i o n  of  t h e  l o b b y  a c t  i 

( t h e  " A c t " ) ,  1978 P A  472.  S p e c i f i c a l l y ,  vou i n d i c a t e  you have r e q i s t e r e d  as a' 
1  o b b y i s t  agent  f o r  P l ich iqan r l a n u f a c t u r e r s  A s s o c i a t i o n .  You a1 so a r e  a  member 
o f  severa l  boards o r  commissions which compensate o r  re imburse  you f o r  
1 obbyinq.  You .ask whether  you  a r e  r e q u i r e d  t o  f i l e  separa te  r e g i s t r a t i o n  
forms upon r e c e i v i n q  more t h a n  $250 i n  compensat ion o r  re imbursement f o r  
l o b b y i n g  f r o m  t h e  boards and commissions. 

" L o b b y i s t  aqent "  i s  d e f i n e d  i n  s e c t i o n  5 ( 5 )  o f  t h e  A c t  (MCL 4.415) as "a  p e r -  
son who r e c e i v e s  compensat ion o r  re imbursement  o f  a c t u a l  expenses, o r  both ,  i n  

, a  combined amount i n  excess o f  $250.00 i n  any 12-month p e r i o d  f o r  l o b b y i n q . "  
The $250 t h r e s h o l d  i s  c a l c u l a t e d  p u r s u a n t  t o  r u l e  22, 1981 AACS R4.422, wh ich 
s t a t e s :  

"Ru le  22. F o r  t h e  purpose o f  d e t e r m i n i n q  whe the r  a  person r e c e i v e s  
compensat ion o r  re imbursement  f o r  a c t u a l  sxpenses, o r  ho th ,  i n  a  con- 
S ined  amount i n  excess o f  $250.00 i n  any 12-oonth  p e r i o d  f o r  l o b b y i n g ,  
t h e  f o l l o w i n s  compensat ion and re imbursement  s h a l l  be combined: 

( a )  Reimbursement f o r  e x n e n d i t u r e s  made on hehal  f o f  a  pub1 i c  o f f i -  
c i a l  f o r  t h e  purpose o f  i n f l  u e n c i  nq 1 e q i  s l  a t i v e  o r  admi n i r t r a t i v e  
a c t i o n .  

( b )  Reimbursement f o r  exoendi  t u r e s ,  o t h e r  than  t r a v e l  expenses, 
made t o  i n f l u e n c e  l e s i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n .  

( c )  Compensation r e c e i v e d  f o r  t h a t  p o r t i o n  o f  t i m e  devo ted  t o  
1 ohby inq.  " 

T h i s  r u l e  i n d i c a t e s  t h a t  comoensat ion o r  re imbursement r e c e i v e d  f rom any Sdurce 
 nus st he combined t o  de te rm ine  whe the r  t h e  5250 t h r e s h o l d  has been met. The r u l e  
does n o t  a l l o w  a p o t e n t i a l  l o b b y i s t  agent  t o  wake seoara te  c a l c u l a t i o n s  f o r  each 
p e r s o n  who pays o r  re imburses  t h e  agent  f o r  l o b b y i n g .  Thus, r u l e  22 suggests 
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t h a t  a  person who qua1 i f i e s  as a  l o b b y i s t  agen t  i s  r e q u i r e d  t o  f i l e  a  s i n q l e  
r e q i s t r a t i o n  form, r e q a r d l e s s  o f  t h e  number o f  pe rsons  who compensate o r  r e i m -  
b u r s e  t h e  agen t  f o r  l o b b y i n g .  

The l e q i s l a t i v e  i n t e n t  exp ressed  i n  s e c t i o n  7 ( 2 )  c f  t h e  A c t  (MCL 4.417) f u r t h e r  
i n d i c a t e s  t h a t  a  l o b b y i s t  a q e n t  i s  r e q u i r e d  t o  r e g i s t e r  o n l y  once. S e c t i o n  7 ( 2 )  
o r i q i n a l  l y  was enac ted  t o  r e a d  as f o l l o w s :  3 

?< 9 

"Sec. 7  ( 2 )  N o t  l a t e r  t h a n  3 days a f t e r  becomina a  l o b b y i s t  aqent ,  a  
; 
a 
0- 

l o b b y i s t  aqen t  s h a l l  f i l e  a r e q i s t r a t i o n  f o r m  w i t h  t h e  s e c r e t a r y  h f  '< - 3  
7 

s t a t e .  The r e q i s t r a t i o n  form s h a l l  c o n t a i n  t h e  f o l l o w i n g  i n f o r m a t i o n :  ,a 

? 
( a )  The name and o f f i c e  address  o f  t h e  l o b b y i s t  aqent ,  i f  t h e  l o b -  I 0 

I b y i s t  aqen t  i s  n o t  an i n d i v i d u a l .  I 0 
( b )  The name, permanent r e s i d e n c e  address,  and o f f i c e  address  o f  z 

J 

t h e  l o b b y i s t  aqent ,  i f  t h e  l o b b y i s t  aqen t  i s  an i n d i v i d u a l .  a O 

( c )  The name and address  o f  each pe rson  employed, re imbursed  f o r  I 
3 

expenses which  exceed $10.00, o r  compensated by t h e  l o b b y i s t  aqen t  f o r  
l o b b y i n q  i n  t h i s  s t a t e .  

( d l  The name, address ,  and n a t u r e  o f  b u s i n e s s  of  a  pe rson  who q i v e s  
I 

compensat ion  t o  o r  re imburses  t h e  l o b b y i s t  aqen t  o r  t h e  r e p r e s e n t a t i v e  
I 

o f  a  l o b b y i s t  a g e n t  f o r  l o b b y i n q . "  

I n  P l e t z  v  S e c r e t a r y  o f  S t a t e ,  125 M i c h  App 335 (19831,  t h e  C o u r t  o f  Appea ls  
h e l m t  s u b s e c t i o n  ( d l  o f  t h i s  s e c t i o n  u n c o n s t i t u t i o n a l l y  i n f r i n g e d  upon a  
1 o b b y i s t  a q e n t ' s  f r e e  a s s o c i a t i o n  r i g h t s .  W h i l e  s t r i k i n a  down t h i s  subsec t i on ,  
t h e  C o u r t  no ted:  

" W i t h  t h i s  r e s u l t ,  r e q i s t r a n t s  wou ld  have t o  a b i d e  by t h e  r e g i s t r a t i o n  
r e q u i r e m e n t s  o f  t h e  a c t  b u t  wou ld  n o t  have t o  r e v e a l  t h e  names, 
addresses,  and b u s i n e s s  i n f o r m a t i o n  a b o u t  persons (wh ich ,  under  t h e  
d e f i n i t i o n s  o f  t h e  a c t ,  i n c l u d e s  p a r t n e r s h i p s ,  bus inesses  and i n d i v i -  
d u a l s )  who g i v e  compensat ion  t o  o r  r e i m b u r s e  l o b b y i s t  o r  l o b b y i s t  
agents .  . . . (W)e b e l i e v e  t h a t  t h i s  q o l d i n q  o f  u n c o n s t i t u t i o n a l  i t y  i s  
s e p a r a t e  f rom t h e  a c t  as a  who le . "  125 M i c h  App a t  364. 

S e c t i o n  7 ( 2 ) ,  r e a d  as a  whole,  c l e a r l y  i n d i c a t e s  t h e  l e g i s l a t u r e  i n t e n d e d  a  l o b -  
b y i s t  aqen t  t o  f i l e  one r e q i s t r a t i o n  form. The f a c t  t h a t  t h e  a q e n t  r e c e i v e d  
comoensat ion  o r  re imbursement  f o r  l o h b y i n a  f rom more than  one sou rce  have been 
d i s c l o s e d  on t h e  face o f  t h e  document. 

A l t h o u q h  s e c t i o n  7 ( 2 ) ( d )  has been d e c l a r e d  i n v a l i d ,  i t  i s  s t i l l  ~ o s s i h l e  t o  
i d e n t i f y  t hose  persons who compensate o r  re imburse  a  p a r t i c u l a r  l o b b y i s t  aqent  
f o r  l o b b y i n q .  S e c t i o n  7 ( l )  ( b )  r e q u i r e s  l o b b y i s t s  t o  d i s c l o s e  t h e  i d e n t i t y  o f  
each pe rson  e m ~ l o y e d ,  r e i m b u r s e d  o r  compensated f o r  l o b b y i n q .  T h e r e f o r e ,  t h e  
d i s c l o s u r e  promoted by s e c t i o n  7 ( 2 ) ( d )  remains  a v a i l a b l e .  

As t h e  C o u r t  o f  Appea ls  e x p l a i n e d ,  t h e  d e t e r m i n a t i o n  t h a t  s e c t i o n  7 ( 2 ) ( 1 )  i s  
u n c o n s t i t u t i o n a l  has no e f f e c t  upon t h e  A c t ' s  r e a i  s t r a t i o n  and r e p o r t i n q  
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requ i rements .  Thus, i n  answer t o  y o u r  ques t i on ,  a person who i s  r e q i s t e r e d  as 
a  l o b b y i s t  agent i s  n o t  r e q u i r e d  t o  f i l e  a separa te  r e g i s t r a t i o n  form u08n 
r e c e i v i n q  more than $250 i n  compensation o r  reimbursement f o r  l obby inq  f rom 
ano the r  source. 

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  = 

r u l  i ng. 
m 
D 
a 

Very t r u l y  yours ,  

7- + 
P h i l l i p  T. Franqos 
I3 i r e c t o r  
O f f i c e  o f  Hear inqs and L e g i s l a t i o n  
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The Honorable John F. K e l l y  
S t a t e  Capi t o 1  R u i l d i n g  
P  .O. Rox 30036 
Lans ing,  M ich iqan  48309 

Dear Senator K e l l y :  

T h i s  i s  i n  response t o  y o u r  reques t  f o r  an i n t e r p r e t i v e  statement reqard ing  
t h e  a p p l i c a b i l i t y  of the  lobby  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  a  number of 
h y p o t h e t i c a l  s i t u a t i o n s  i n v o l  v i n q  a t t o rneys .  

Before address ing you r  i n d i v i d u a l  i n q u i r i e s ,  i t  i s  noted t h a t  you r  hypo the t i -  
c a l s ,  one way o r  another ,  a1 1  seem t o  r e l a t e  t o  t h e  " p r a c t i c e  o f  law" and 
t h e  i m ~ a c t  o f  the  Ac t  upon those who engage i n  t h e  law business i n  Michigan. 
T h a t  b e i n g  t h e  case, a  few i n i t i a l  comments a re  i n  o rde r  concern inq t h e  
e x t e n t  t o  which t he  A c t  was designed t o  govern t h e  p r a c t i c e  o f  law. 

The Ac t ,  i n  i t s  t i t l e ,  a f f o r d s  s i g n i f i c a n t  quidance w i t 4  reqard  t o  t he  
l e q i s l a t i v e  i n t e n t  and purpose on t h i s  p o i n t .  The t i t l e  i n d i c a t e s  t h a t  the  
A c t  i s  designed t o  r e q u l a t e  l obby ing  a c t i v i t i e s ,  l o b b y i s t s ,  and l o b b y i s t  
aqen ts  and t o  r e q u i r e  r e g i s t r a t i o n  and r e p o r t i n a  from l o b b y i s t s  and t h e i r  
agents.  No ment ion i s  made o f  a t t o r n e y s  o r  t h e  r e g u l a t i o n  o f  t h e i r  law 
p r a c t i c e s .  Moreover, t he  body of the A c t  makes no ment ion o f  lawyers,  
a t t o r n e y s ,  l e g a l  counsel ,  o r  t h e  p r a c t i c e  o f  law. There i s  an i n d i c a t i o n  i n  
s e c t i o n  2 ( 1 )  o f  the  Ac t  (MCL 4.412) t h a t  a c t i v i t i e s  which occur i n  t he  con- 
t e x t  of q u a s i - j u d i c i a l  de te rm ina t i ons  do n o t  f a l l  w i t h i n  t he  A c t ' s  purview, 
h u t  t h i s  i s  t he  o n l y  i ns tance  where t he  L e q i s l  a t u r e  may have had lawyers 
s p e c i f i c a l l y  i n  n ind .  From a l l  t h i s ,  t h e r e  appears a  l e q i s l a t i v e  i n t e n t  t o  
r e f r a i n  f rom r e q u l a t i ~ q  a t t o r n e y s  oer  se and a  cor resoondinq i n t e n t  t o  t r e a t  
a t t o r n e y s  on t h e  same f o o t i n q  as o t h e r  c i t i z e n s  enqaged i n  lobby inq.  

T h i s  conc lus i on  i s  bu t t r essed  by t h e  r e c e n t  d e c i s i o n  of t he  Mich igan Cour t  
o f  Appeals i n  P l e t z  v  Secre ta ry  o f  S ta te ,  125 V i ch  App 335 (1983) .  I n  
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h o l d i n q  t h a t  t h e  Ac t  does no t  v i o l a t e  the  t i t l e - b o d y ,  one-ob jec t  d o c t r i n e  o f  
t h e  s t a t e  c o n s t i t u t i o n  (Const  1963, a r t  4, $24) ,  the Cou r t  he l d :  

"L ikew ise ,  we do n o t  f i n d  t h a t  t he  a c t  a t tempts  t o  requ- 
l a t e  the  p r a c t i c e  o f  law. The a c t  t r e a t s  a t t o r n e y s  who 
l o b b y  i n  an i d e n t i c a l  manner as non-lawyers, except  the  
a c t ,  i n  § 2 ( 1 ) ,  s p e c i f i c a l l y  does n o t  qovern a t t o r n e y s '  
communications w i t h  o f f i c i a l s  i n  a d m i n i s t r a t i v e  aqen- 
c i e s .  A t to rneys  whose a c t i v i t i e s  re1 a t e  t o  t h e  p r a c t i c e  
o f  law, f o r  example invo lvement  i n  a  q u a s i - j u d i c i a l  
de te rm ina t i on  ( a d m i n i s t r a t i v e  l a w ) ,  10 n o t  fa1 1  under 
t h e  ambi t  o f  t he  a c t . "  125  Mich App 335, 348 

D u r i n q  t h e  proceedinqs which l e d  t o  t he  issuance of t h e  Cou r t  o f  Appeals 
dec i s i on ,  t h e  Secre ta ry  of S t a t e  was c a l l e d  upon t o  e x p l a i n  how he in tended 
t o  i n t e r p r e t  and enforce t h e  Ac t .  Wi th  r eqa rd  t o  t he  p r a c t i c e  o f  law 
ques t ion ,  Secre ta ry  of S t a t e  A u s t i n  submi t ted  an a f f i d a v i t  which i n d i c a t e d  
i n  r e l e v a n t  p a r t  t h a t :  

"I i n t e r p r e t  t h e  1978 l o b b y i n q  l aw  as fo l lows ,  and w i l l  
adm in i s t e r ,  and en fo rce  t h i s  law c o n s i s t e n t  w i t h  these 
i n t e r ~ r e t a t i o n s :  * * * 
"5.  The 1979 Lobby ing Law does n o t  i n t r u d e  i n t o  t h e  
' p r a c t i c e  o f  l aw '  o r  t o  'engase i n  t h e  law bus iness ' ,  
f o r  which a  person must be r e g u l a r l y  l i c e n s e d  and 
a u t h o r i z e d  t o  p r a c t i c e  law i n  Mich iqan."  

As you may know, f o l l o w i n g  t h e  submission o f  the  above-descr ibed a f f i d a v i t ,  
c e r t a i n  p r a c t i t i o n e r s  concluded t h a t  a  broad exc l us i on  o r  "exemption by 
i n t e r p r e t a t i o n "  f o r  a t t o r n e y s  had been added t o  t he  A c t  by t h e  S e c r e t a r . ~  of 
S ta te .  I n  t h e  i n t e r e s t s  o f  c l a r i t y ,  i t  must he i n d i c a t e d  t h a t  t h a t  was 
n e i t h e r  t h e  i n t e n t  nor t h e  case. The Sec re ta r y  of S t a t e  has an ongoing 
o b l i q a t i o n  t o  i n t e r p r e t  a l l  laws under h i s  enforcement j u r i s d i c t i o n  i n  a  
c o n s t i t u t i o n a l  manner. Du r i ng  t h e  l i t i g a t i o n ,  t he  Secre ta ry  o f  S t a t e  
recoqn ized  t h e  p o t e n t i a l  f o r  debate w i t h  r ega rd  t o  a c t i v i t i e s  commonly 
viewed w i t h i n  t h e  t r a d i t i o n a l  concept  o f  t he  p r a c t i c e  o f  l aw on t h e  one hand 
and t h e  emerging l e g a l  concept  o f  " l obby inq "  under t he  Ac t  on t h e  other .  
Thus, through the  a f f i d a v i t ,  t h e r e  was o f f i c i a l  acknowledqment o f  those 
s i t u a t i o n s  where a  person m iqh t  he enqaqed i n  an a c t i v i t y  which o n l y  a  
l awye r  c o u l d  perform and was t h e r e f o r e  o u t s i d e  t he  scope o f  t he  Act ,  h u t  
which m igh t  o therw ise  be cons idered  l obby inq .  I t  i s  expected t h a t  such 
s i t u a t i o n s  w i l l  be few i n  number. However, as i s  noted l a t e r  i n  t h i s  docu- 
ment, y o u r  i n q u i r y  does touch upon c e r t a i n  o f  these circumstances. 

Your h y p o t h e t i c a l s  and ques t i ons  a re  s e t  o u t  and answered below. 
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"1. An a t t o r n e y  conducts l e q a l ' r e s e a r c h  and prepares 
a  memorandum o f  law and l e g a l  o p i n i o n  f o r  h i s  o r  her  
c l i e n t  f o r  t he  purpose o f  a t t a c h i n o  the  memorandum t o  a  
l e t t e r  f rom t h e  c l i e n t ,  a  t r a d e  un ion  execu t i ve ,  t o  a  
l e g i s l a t o r  opposinq a c t i o n  on l e g i s l a t i o n .  C l e a r l y  t he  
l a w y e r ' s  a c t i v i t i e s  i n v o l v e d  p r o v i d i n g  ana l ys i s  i n  con- 
n e c t i o n  w i t h  a  communication w i t h  a  p u b l i c  o f f i c i a l  t h a t  
would  n o t  have been i n c u r r e d  b u t  f o r  t h e  a c t i v i t y  o f  
communicat inq d i r e c t l y .  The ques t ion  i s  whether t he  
expend i t u re  f o r  t h e  l awye r ' s  e f f o r t  must he repo r t ed  as 
a  l o b b y i n g  expend i tu re ,  and if so, whether t he  lawyer ,  
hav i ng  rece i ved  more than $250, must r e g i s t e r  as a  l o b -  
b y i s t  agent n o t w i t h s t a n d i n q  t h a t  t h e  lawyer d i d  n o t  
engage i n  t he  d i r e c t  communication pe rsona l l y? "  

I n  o r d e r  t o  answer y o u r  i n i t i a l  i n q u i r y ,  c e r t a i n  s t a t u t o r y  and o t h e r  d e f i n i -  
t i o n s  p e r t a i n i n q  t o  t he  meaninq of  the  term " l obby inq  expend i tu re "  must he 
noted. The term " l obby ing "  i s  de f i ned  i n  s e c t i o n  5 (2 )  o f  t he  A c t  (MCL 4.415) 
as ". . . communicatina d i r e c t l y  w i t h  . . . an o f f i c i a l  i n  t h e  l e q i s l a t i v e  
branch o f  s t a t e  qovernment f o r  t h e  purpose of i n f l u e n c i n q  l e g i s l a t i v e  . . . 
a c t i o n . "  S e c t i o n  5 (3 )  o f  the  A c t  (MCL 4.415) i n d i c a t e s  i n  r e l e v a n t   art 
t h a t  " i n f l u e n c i n q "  connotes '. . opposinq . . . by any means, i n c l u d i n q  t h e  
p r o v i d i n q  of  o r  use of  i n f o rma t i on ,  s t a t i s t i c s ,  s tud ies ,  o r  ana l ys i s . "  
S e c t i o n  3 ( 2 )  o f  t h e  Ac t  (MCL 4.413) s t a t e s  t h a t  "expend i tu re "  i n c l u d e s  
" c o m ~ e n s a t i o n  f o r  l abo r " .  F u r t h e r ,  r u l e  l ( l ) ( d ) ( i v )  o f  the  a d m i n i s t r a t i v e  
r u l e s  promulgated t o  implement t h e  A c t  (1981 AACS, R 4.411) i n d i c a t e s  t h a t  
" expend i t u res  f o r  l obby ing "  i n c l u d e  an "expedi  t u r e  f o r  p r o v i d i n g  o r  us i ng  
i n f o r m a t i o n ,  s t a t i s t i c s ,  s tud ies ,  o r  a n a l y s i s  i n  communicating d i r e c t l y  w i t h  
an o f f i c i a l  t h a t  would n o t  have been i n c u r r e d  b u t  f o r  t h e  a c t i v i t y  o f  com- 
m u n i c a t i n q  d i r e c t l y . "  

I n  y o u r  h y p o t h e t i c a l ,  you s t a t e  t h a t  an a t t o r n e y  has conducted l e q a l  
r esea rch  and has prepared a  "memorandum o f  law and l e g a l  o p i n i o n "  which 
w i l l  be conveyed t o  a  l e g i s l a t o r  by a  t r a d e  un ion execu t i ve  and you ask 
whether  t h e  payment f o r  t h i s  e f f o r t  must he repo r t ed  as a  l obby inq  exaen- 
d i t u r e .  Based on t h e  d e f i n i t i o n s  j u s t  s e t  f o r t h ,  i t  would appear t h a t  t he  
payment f o r  t h e  "memorandum" i s  i n  f a c t  a  l obby inq  expend i tu re  s i nce  the  
memorandum was prepared t o  be a  p a r t  o f  the  e x e c u t i v e ' s  d i r e c t  com- 
mun ica t ion .  Sec t i on  8 ( 1 )  o f  t he  Ac t  (MCL 4.418) r e q u i r e s  the  f i l i n q  o f  
p e r i o d i c  r e p o r t s  which d i s c l o s e  by cateqory  a l l  expendi tures made o r  
i n c u r r e d  by a l o b b y i s t  o r  l o b b y i s t  aqent. Thus, the expend i tu re  v u s t  he 
repo r t ed ,  b u t  i t  i s  r e p o r t a b l e  by t he  person who made i t, n o t  t he  person who 
r e c e i v e d  t h e  payment. I t  i s  t h e  payor execu t i ve  who r e o o r t s  t h e  expen- 
d i  t u r e .  The lawyer  r e p o r t s  no th inq .  

You a l s o  ask whether t h e  lawyer  i s  r e q u i r e d  t o  r e g i s t e r  under t he  A c t  by 
v i r t u e  o f  hav inq rece i ved  more than 5250.00? That query i s  answered i n  t h e  
r legat ive.  Sec t ions  5 ( 5 )  and 7 ( 2 )  o f  t he  Ac t  (i4CL 43115 and 4.417) r e q u i r e  
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. l o b b y i s t  aqent r e c r i s t r a t i o n  o n l y  when an acrent has rece i ved  5250.00 o r  
more i n  any 12-month p e r i o d  f o r  lobhy inq ,  as opposed t o  a s s i s t i n q  l obhy inq .  
As noted above, l o b b y i n q  e n t a i l s  d i r e c t  communication w i t h  a p u b l i c  o f f i -  
c i a l .  The lawyer  need n o t  r e q i s t e r  hecause he o r  she i s  n o t  comnunicat inq 
d i r e c t l y .  Tha t  i s ,  t he  a t t o r n e y  d i d  n o t  ma i l  t he  memorandum t o  t he  l e q i s l a -  
t o r .  To t h e  con t ra r y ,  the  lawyer  p rov i ded  the document o n l y  t o  t he  un ion  
o f f i c i a l .  What happens from t h a t  p o i n t  r e l a t i v e  t o  use and r e p o r t i n g  i s  UD 

t o  t h e  un ion  execu t i ve .  I n  t h i s  case then, because t h e r e  has been no d i r e c t  
a t t o r n e y l l e g i s l a t o r  con tac t ,  t h e r e  i s  no requi rement  f o r  t h e  lawyer  t o  
r e q i  s  t e r .  

"2. I n  connec t ion  w i t h  r u l e s  nroposed by a  s t a t e  aqency 
pursuan t  t o  t he  A d m i n i s t r a t i v e  Procedures A c t  ( ' APA' 1, a  
lawyer  prepares an a n a l y s i s  o f  t h e  r u l e s  and q i ves  h i s  
o r  he r  l e q a l  o p i n i o n  as t o  whether t h e  r u l e s  a re  con- 
s i s t e n t  w i t h  the  u n d e r l y i n g  s t a t u t e ,  c o n s t i t u t i o n a l  
requ i rements  and o t h e r  l e q a l  requirements.  The l a w y e r ' s  
document out1 i nes the  1  egal p rob l  ems f a c i  nq persons 
r e q u i r e d  t o  comply w i t h  t he  r u l e s .  The a n a l y s i s  i s  pre-  
pared  f o r  t he  dual purpose o f  a d v i s i n g  t h e  l a w y e r ' s  
c l i e n t  and p repa r i ng  t h e  lawyer  t o  a t t e n d  a  ~ u b l i c  
h e a r i n q  on t he  oroposed r u l e s .  A t  t he  reques t  o f  t he  
l a w y e r ' s  c l i e n t ,  t h e  lawyer  a t tends  t h e  publ  i c  h e a r i n q  
on t he  proposed r u l e s ,  and as an a t t o r n e y  f o r  t h e  
c l i e n t ,  p resen ts  t h e  views o f  t h e  o r q a n i z a t i o n  as t h e  
l e q a l  advocate o f  t h e  c l i e n t .  Recause t h e  c l i e n t  i s  n o t  
t r a i n e d  i n  law, t h e  c l i e n t  has asked t h e  l i c e n s e d  a t t o r -  
ney t o  r ep resen t  t h e  views o f  t he  c l  i e n t  w i t h  r espec t  t o  
b o t h  l e g a l  i ssues  and po l  i c y  issues i n v o l v e d  i n  con- 
s i d e r a t i o n  of t he  r u l e s .  Assuminq t h e  l e q a l  fees exceed 
$250, must t he  lawyer  r e g i s t e r  as a  l o b b y i s t  aqent  and, 
i f  so, what aspects o f  t he  lawyers  s e r v i c e s  must be 
repo r t ed? "  

A t  t h e  ou t se t ,  t h e  f a c t s  o f  y o u r  h y p o t h e t i c a l  must be expanded somewhat i n  
o r d e r  t o  answer i t  p rope r l y .  Under t h e  d e f i n i t i o n s  p rov i ded  i n  t h e  Act ,  i t  
must be r e c a l l e d  t h a t  t he re  can he no l obby ing  un less  t h e r e  i s  d i r e c t  com- 
mun i ca t i on  w i t h  an o f f i c i a l  i n  t h e  l e g i s l a t i v e  o r  execu t i ve  branch o f  s t a t e  
government. Thus, i f  no publ i c  o f f i c i a l  i s  on t h e  panel h o l d i n q  t h e  p u b l i c  
hear inq ,  t h e r e  i s  no d i r e c t  communication w i t h  a  p u b l i c  o f f i c i a l  and con- 
sequen t l y  t h e r e  can be no lobby ing .  I n  many and perhaps most s t a t e  depar t -  
ments, publ i c  hear ings  concern i  nq proposed r u l e s  a re  conducted by c i v i  1  
se r van t s  r a t h e r  than  by p u b l i c  o f f i c i a l s .  Represen ta t ion  o f  a  c l i e n t ' s  
v iews t o  c i v i l  servants  w i l l  n o t  q i v e  r i s e  t o  any o b l i g a t i o n  on t h e  p a r t  o f  
l awyers  t o  r e g i s t e r  o r  r e p o r t  under t h e  Act. 

Assuminq t h e  panel does i n c l u d e  a t  l e a s t  one ~ u b l i c  o f f i c i a l ,  t he  a t t o rney ,  
when address inq t h e  e n t i r e  panel r e l a t i v e  t o  both p a l i c y  and l e g a l  issues,  
i s  d e f i n i t e l y  l obby ing  s i nce  a t  t h a t  p o i n t  i n  t ime he o r  she i s  a t t e m p t i n q  
t o  i n f l uence  a d m i n i s t r a t i v e  ac t i on .  Sec t i on  2 ( 1 )  o f  t he  A c t  (MCL 4.412) 
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.. i n d i c a t e s  t h a t  a d m i n i s t r a t i v e  a c t i o n  means, amonq o t h e r  t h i ngs ,  " t h e  propo- 
s a l ,  d r a f t i n q ,  development, c o n s i d e r a t i o n ,  amendment, enactment o r  de fea t  o f  
a  . . . r u l e  by an execu t i ve  aqency o r  an o f f i c i a l  i n  t he  execu t i ve  branch 
o f  s t a t e  government." The fees  rece i ved  f o r  p a r t i c i p a t i o n  a t  t h e  r u l e s  
h e a r i n g  coun t  toward t h e  a t t o r n e y ' s  5250.00 l o b b y i s t  aqent thresh01 d. Once 
t h e  t h r e s h o l d  i s  passed, t he  a t t o r n e y  i s  under an ob l  i q a t i o n  t o  r e q i s t e r  as 
a  l o b b y i s t  agent and t o  r e p o r t  compensation o r  reimbursement r ece i ved  f o r  
l obby ing ,  money spent on food and beverage f o r  p u b l i c  o f f i c i a l s ,  e t c .  

P r e p a r a t i o n  o f  an a n a l y s i s  o f  t h e  r u l e s  may o r  may no t  be l obby inq  depending . 
on severa l  f ac to r s .  Again, i f  t h e r e  w i l l  be no d i r e c t  communication because 
no pub1 i c  o f f i c i a l  i s  on t h e  panel , t h i s  o repa ra t i on  cannot  be lobby inq.  - 
Assuming t h e r e  i s  a  p o t e n t i a l  f o r  l o b b y i n q  ( f o r  example, t he  hea r i nq  i s  
b e f o r e  t h e  Na tu ra l  Resources Commission), then t h e  purpose o f  p repa r i ng  t h e  
a n a l y s i s  i s  impor tan t .  I f  t h e  c l i e n t  has n o t  decided whether t o  lobby f o r  
o r  a g a i n s t  t h e  r u l e s  p r i o r  t o  r e q u e s t i n q  t h e  l e q a l  ana l ys i s ,  the  a n a l y s i s  i s  
h e i n q  p repared  f o r  purposes o t h e r  than  lobby inq ,  f o r  i ns tance ,  t o  a s s i s t  the  
c l i e n t  i n  d e c i d i n q  whether t o  lobby.  I n  o t h e r  words, p r e p a r a t i o n  o f  the 
l e q a l  a n a l y s i s  may n o t  meet t h e  " b u t  f o r "  t e s t  mentioned i n  ques t i on  1. 
The l e g a l  fee f o r  t h e  a n a l y s i s  would n o t  be repo r t ed  by t he  c l i e n t  o r  t h e  
lawyer .  If, a f t e r  r ead ing  t h e  1  egal  ana l ys i s ,  t he  c l  i e n t  decid6s t o  oppose 
o r  suppo r t  t h e  r u l e s  and m a i l s  o r  g i ves  t he  a n a l y s i s  t o  a  p u b l i c  o f f i c i a l  
who w i l l  dec ide  whether t o  change o r  approve t h e  r u l e s ,  t he  c o s t  o f  r e t y p i n g  
o r  copy ing  t h e  a n a l y s i s  ( i n c l u d i n g  t h e  wages of t he  t y p i s t  o r  copy machine 
o p e r a t o r )  a r e  expend i tu res  f o r  l o b b y i n q  which must be repo r t ed  by t h e  
c l i e n t .  The l e g a l  fees a re  s t i l l  n o t  r epo r t ab le .  

On t h e  o t h e r  hand, assume t h e  c l i e n t  reads t h e  proposed r u l e s ,  dec ides they 
a r e  unacceptab le  and shou ld  be opposed, engages t h e  a t t o r n e y  t o  analyze t h e  
r u l e s  " f o r  t h e  dual  purpose of a d v i s i n q  t h e  l a w y e r ' s  c l i e n t  and p repa r i nq  
t h e  lawyer  t o  a t t e n d  t h e  p u b l i c  h e a r i n q  on t h e  r u l e s " ,  and has t h e  a t t o rney  
a t t e n d  t h e  p u b l i c  h e a r i n q  and d i r e c t l y  communicate w i t h  a  p u b l i c  o f f i c i a l .  
T h i s  example meets t h e  " h u t  f o r "  t e s t .  The a t t o r n e y ' s  fee f o r  t h e  a n a l y s i s  
i s  an expend i t u re  f o r  l o b b y i n q  by t h e  c l i e n t  ( t h e  l o b b y i s t )  and compensation 
r e c e i v e d  f o r  l o b b y i n g  by t h e  a t t o r n e y  ( t h e  l o b b y i s t  aqent) .  The c l i e n t  must 
r e p o r t  t h i s  fee. If the  a t t o r n e y  has n o t  p r e v i o u s l y  r e q i s t e r e d  as a  l ob -  
b y i s t  aqent, t h e  a t t o r n e y  must now r e g i s t e r  because t h e  fee i s  i n  excess o f  
5250 .OO. 

"3. The Department o f  S o c i a l  Serv ices  denies a  medica id  
payment t o  an i n d i q e n t  h o s p i t a l  p a t i e n t .  An a t t o r n e y  
i s  r e t a i n e d  by t he  f am i l y  of t h e  i n d i q e n t  p a t i e n t  who 
c a l l s  t h e  Department D i r e c t o r  and asks he r  t o  i n t e r vene  
i n  t h e  m a t t e r  and t o  r eve rse  t h e  d e c i s i o n  o f  nepartment 
employees. I n  p r e p a r a t i o n  f o r  c o n t a c t i n g  t h e  D i r e c t o r ,  
t h e  lawyer  spends two hours,  f o r  which he charges the  
f a m i l y  o f  the  p a t i e n t  4130 p e r  hour,  r ev i ew inq  medica id  
r u l e s  and s t a t u t e s  r e l a t i v e  t o  t he  power of the  D i r e c t o r  
o f  Soc fa l  Serv ices  t o  i n t e r vene .  Over a  three-week 
pe r i od ,  t he  a t t o r n e y  spends two hours  d i scuss inq  t h e  



, Senator  John F. K e l l y  
Paqe 6 

m a t t e r  w i t 9  the  O i r e c t o r  o f  Soc ia l  Serv ices .  Must the  
lawyer  r e q i s t e r  as a  l o b b y i s t  aqent on h e h a l f  o f  the  
f a m i l y  o f  the  i n d i g e n t  p a t i e n t  and must the f am i l y  mem- 
be rs  pay ing  f o r  t h e  l a w y e r ' s  se r v i ces  r e g i s t e r  as 
1  o b b y i s t s ? "  

S e c t i o n  5 ( 2 )  o f  the  A c t  (MCL 4.415) i nc l udes  w i t h i n  t he  d e f i n i t i o n  o f  
l o b b y i n g  a l l  d i r e c t  comnunicat ions w i t h  an o f f i c i a l  i n  t he  execu t i ve  branch 
o f  s t a t e  oovernment i n t ended  t o  i n f l u e n c e  " a d m i n i s t r a t i v e  a c t i o n " .  Admin- 
i s t r a t i v e  a c t i o n  i s  a  term d e f i n e d  i n  sec t i on  2 ( 1 )  o f  t h e  A c t  (MCL 4.415) as 
f o l l o w s :  - 

" (1) ' A d m i n i s t r a t i v e  a c t i o n '  means t he  proposal  , 
d r a f t i n g ,  development, cons ide ra t i on ,  amendment, enact -  
ment o f  a  n o n m i n i s t e r i a l  a c t i o n  o r  r u l e  by an execu t i ve  
aqency Q r  an o f f i c i a l  i n  t h e  execu t i ve  branch o f  s t a t e  
government." 

The s e c t i o n  goes on t o  s t a t e  t h a t  a d m i n i s t r a t i v e  a c t i o n s  do n o t  i n c l u d e  
q u a s i - j u d i c i a l  determi  n a t i o n s  au tho r i zed  by 1  aw. 

/ 

I n  o rde r  t o  f u l l y  unders tand t h e  meaning of t h e  term a d m i n i s t r a t i v e  a c t i o n ,  
i t  i s  necessary t o  rev iew a t  l e a s t  one a d d i t i o n a l  d e f i n i t i o n  found i n  t h e  
Ac t .  Sec t i on  6 ( 3 )  o f  t he  A c t  (MCL 4.416) i n d i c a t e s  t h a t :  

" ( 3 )  ' N o n m i n i s t e r i a l  a c t i o n '  means an a c t i o n  o t h e r  than 
an a c t i o n  which a  person per forms i n  a  p r e s c r i b e d  manner 
under p r e s c r i b e d  c i rcumstances i n  obedience t o  t h e  man- 
da te  o f  l e q a l  a u t h o r i t y ,  w i t h o u t  t h e  e x e r c i s e  of pe r -  
sonal  judgment r e g a r d i n g  whether t o  take  t h e  a c t i o n . "  

By r ead inq  these  d e f i n i t i o n s  t oge the r ,  i t  becomes apparent  t h a t  t h e  types of  
e x e c u t i v e  a c t i o n s  which may be i n f l u e n c e d  by r e p o r t a b l e  l o b b y i n g  a re  a c t i v i -  
t i e s  such as p o l i c y  making and proqrammatic a d m i n i s t r a t i v e  dec i s i ons  n o t  
mandated hy law, whereas a t t e m p t i n q  t o  i n f l u e n c e  o t h e r  a c t i v i t i e s  which may 
be descr ibed  as v i n i s t e r i a l  i n  n a t u r e  w i l l  n o t  g i v e  r i s e  t o  r e p o r t i n q  ob l  i- 
q a t i o n s  under t h e  Act .  

I n  you r  h y p o t h e t i c a l  number 3, vou i n d i c a t e d  f i r s t l y ,  t h a t  t h e  O e ~ a r t m e n t  of 
S o c i a l  Serv ices IDSS) den ied  a  med ica id  payment t o  an i n d i g e n t  h o s n i t a l  
p a t i e n t  and secondly, t h a t  an a t t o r n e y  requested t h e  DSS d i r e c t o r  t o  i n t e r -  
vene. Thus, you r  i n i t i a l  i n q u i r y  i s  whether such i n t e r v e n t i o n  c o n s t i t u t e s  
a d m i n i s t r a t i v e  a c t i o n .  

Cln t h a t  p o i n t ,  s e c t i o n  105 o f  t h e  Soc ia l  Ide l fa re  Ac t  (MCL 400.105) p rov ides  
as fo l l ows :  
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"The s t a t e  department ( o f  soc i a l  se r v i ces )  s h a l l  
e s t a b l i s h  and a d m i n i s t e r  a  proqram f o r  medical  ass i s -  
tance  f o r  t h e  m e d i c a l l y  i n d i g e n t  under t i t l e  X I X  o f  t he  
f ede ra l  s o c i a l  s e c u r i t y  act ,  as amended, and s h a l l  be 
r e s p o n s i b l  e  f o r  de te rmin ing  e l  i q i b i l  i t y  under t h i s  ac t . "  

T h i s  s e c t i o n ,  on i t s  face, r e q u i r e s  DSS (and i t s  d i r e c t o r )  t o  do a  
p r e s c r i b e d  a c t i v i t y  (make e l  i a i h i l i  t y  de te rmina t ions )  i n  a  p r e s c r i b e d  manner 
(under  t i t l e  X I X  of t he  f ede ra l  s o c i a l  s e c u r i t y  a c t )  under p resc r i bed  c i r -  
cumstances ( o f  medical  i n d i  gency) w i t h o u t  t he  exe rc i se  o f  personal  judgment 
( i .e. t he  l aw  must be f o l l owed ) .  That  be ing  t he  case, t he  a t t o r n e y  i n  your  
h y p o t h e t i c a l  was a c t u a l l y  a t t emp t i nq  t o  i n f l u e n c e  t h e  performance of a  
m i n i s t e r i a l  du ty ,  r a t h e r  than  an a d m i n i s t r a t i v e  a c t i o n ,  and t h e r e f o r e  
n e i t h e r  t h e  l awye r  nor  t h e  f am i l y  members need r e q i s t e r  under t h e  Act .  

Now, t h e  Sec re ta r y  of S t a t e  recogn izes  t h a t  i t  i s  t h e  p roper  f u n c t i o n  o f  
t h e  O i r e c t o r  o f  Soc ia l  Serv ices ,  and i n  some i ns tances  t he  A t t o rney  General ,  
t o  i n t e r p r e t ,  adm in i s t e r ,  and en fo r ce  t he  s o c i a l  w e l f a r e  laws o f  t l i ch igan .  
Those i n d i v i d u a l s ,  r a t h e r  than  t h i s  agency, have t h e  e x p e r t i s e  and 
exper ience  t o  do so. I t  i s  p o s s i b l e  t h a t  one o r  bo th  o f  them m igh t  have a  
d i f f e r e n t  v iew from t h e  one s t a t e d  above and t o  t h e  c o n t r a r y  conc lude t h a t  
t h e  a t t o r n e y  i n  ques t i on  was i n  f a c t  a t t emo t i nq  t o  i n f l u e n c e  d i s c r e t i o n a r y  
ma t t e r s .  I n  t h a t  event,  t h e  " a t t o r n e y "  exemption no ted  i n  s e c t i o n  2 ( 1 )  o f  
t h e  A c t  becomes r e l e v a n t .  

S e c t i o n  2(  1 )  i n d i c a t e s ,  among o t h e r  t h i ngs ,  t h a t  whenever an a t t o r n e y  
a t t emp ts  t o  a f f e c t  a  " q u a s i - j u d i c i a l  de te rm ina t i on  as au tho r i zed  by law",  
t h e  a t t o r n e y  i s  n o t  i n f l u e n c i n g  a d m i n i s t r a t i v e  ac t i on ,  no r  i s  t he  a t t o r n e y  . 

l obby ing .  As noted by t h e  C o u r t  o f  Appeals i n  P l e t z :  

"The des ign of  t h i s  exemption i s  t o  remove f rom t h e  
a c t ' s  coveraqe comnunicat ions made and a c t i v i t i e s  under- 
t aken  by a t t o r n e y s  d u r i n g  t h e  course o f  con tes ted  admin- 
i s t r a t i v e  mat te rs . "  125 Mich App 351 

The C o u r t  a l s o  s t a ted :  

"We cons ider  t h a t  t he  exemption removes con tes ted  mat- 
t e r s  be fo re  a d m i n i s t r a t i v e  o f f i c e r s ,  such as r e fe rees ,  
h e a r i n g  o f f i c e r s  and commissioners, from t h e  scope o f  
t h e  l obby  law." 125 Mich App 352 

Under t h e  f a c t s  o f  you r  h y p o t h e t i c a l ,  i t  would seem t h a t  i f  t he  " i n d i g e n t  
h o s p i t a l  p a t i e n t "  i n  a c t u a l i t y  had a gr ievance r e q u i r i n g  r e s o l u t i o n  by DSS,  
t h e  q u a s i - j u d i c i a l  process cou ld  have been i n s t i t u t e d  and t h e  q u a s i - j u d i c i a l  
e x e m ~ t i o n  invoked.  Sec t i on  9 o f  t he  Soc ia l  V e l f a r e  A c t  (MCL 400.9) s p e c i f i -  
c a l l v  a l l ows  i n d i v i d u a l s  who a re  d i s s a t i s f i e d  w i t h  t h e  amount o f  t h e i r  
f e d e r a l l y - f u n d e d  ass i s t ance  t o  i n s t i t u t e  con tes ted  c4se proceedinqs. 
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Moreover, under t h i s  s e t  o f  c i rcumstances, the  appeal need n o t  necessa r i l y  
he reso l ved  by means o f  an a d m i n i s t r a t i v e  hear ina .  Sec t i on  78 o f  t he  APA 
(MCL 24.278) ~ r o v i d e s  f o r  t he  d i s p o s i t i o n  o f  con tes ted  cases hy s t i p u l a t i o n ,  
aqreecl se t t l emen t ,  con5ent order ,  o r  o the r  m u t u a l l y  accep tah le  methods. 
Thus, the  a t t o r n e y  cou ld  c o n d ~ ~ c t  n e a o t i a t i o n s  w i t h  t he  DSS D i r e c t o r  w i t h o u t  
t h e  n e c e s s i t y  o f  r e g i s t e r i n g  under t h e  Act .  

F i n a l l y ,  i t  i s  noted t h a t  i n  y o u r  h y p o t h e t i c a l ,  t h e  a t t o r n e y  i n  ques t ion  was 
h i r e d  t o  a c t  as t he  l e q a l  r e p r e s e n t a t i v e  o f  the  i n d i q e n t  h o s n i t a l  p a t i e n t .  
I n  t h a t  reqard ,  the  a t t o rney  conducted two hours '  o f  l e q a l  research a t  a 
c o s t  o f  $260.00 and performed two hours '  o f  n e g o t i a t i o n s  f o r  a  t o t a l  b i l l i n q  
o f  9520.00. An uns ta ted  b u t  i m p l i e d  ques t ion  f rom you r  correspondence i s  
whether  t h i s  a c t i v i t y  c o n s t i t u t e s  the  " p r a c t i c e  o f  law"  and i f  so, whether 
t h e  fees  rece i ved  by t h e  a t t o rney  must s t i l l  be r e p o r t e d  e i t h e r  by t he  
l awye r  o r  t h e  i n d i q e n t ' s  fami l y .  

M ich igan  c o u r t s  have l o n s  qrappled w i t h  t he  meaninq o f  t h e  concept  o f  
" p r a c t i c e  o f  l aw"  and have met w i t h  on l y  l i m i t e d  success. I n  f a c t ,  i n  
S t a t e  Rar  v  Cramer, 399 Mich 116 ( 1 9 7 6 ) ,  the  Supreme C o u r t  sa id :  

"We a r e  s t i l l  o f  t he  mind t h a t  any a t t emp t  t o  formul a f e  
a  l a s t i n q ,  a l l  encompassins d e f i n i t i o n  o f  ' p r a c t i c e  o f  
l a w '  i s  doomed t o  f a i l u r e  ' f o r  t he  reason t h a t  under our  
system o f  j u r i sp rudence  such ~ r a c t i c e  must n e c e s s a r i l y  
change w i t h  the  everchanginq business and s o c i a l  
o r d e r '  ." Cramer, 399 Mich a t  133 

However, t h e  f a c t  t h a t  one al l -encompassinq d e f i n i t i o n  may remain an ever  
e l u s i v e  qoal  does n o t  necessa r i l y  mean t h a t  a  work ing  d e f i n i t i o n  i s  unob- 
t a i n a b l e  f o r  Lobby A c t  purposes. Indeed, t he  S t a t e  Bar  has a1 ready i ssued  
an I n f o r m a l  E t h i c s  Op in ion  (CI-985, December 31, 1983) conce rn i ng  some o f  
the i n t e r r e l a t i o n s h i p s  between t h e  Ac t  and t h e  p r a c t i c e  o f  law. Among o t h e r  
t h i n g s ,  t h i s  o p i n i o n  i n d i c a t e s  t h a t  i t  would be u n e t h i c a l  f o r  a law f i r m  " t o  
employ a non- lawyer t o  do t h a t  which has been c a l l e d  ' l o b b y i n g '  f o r  t h e  law 
f i r m ' s  c l i e n t s . "  

A1 though t h i s  i s sue  i s  r e l a t i v e l y  new t o  Mich iqan,  t h e  m a t t e r  o f  t he  i n t e r -  
work inq  o f  a  lobby  law and t h e  p r a c t i c e  o f  law has been addressed i n  o the r  
. j u r i s d i c t i o n s .  I n  t h e  case o f  Baron v  C i t y  o f  Los Anqeles, 469 P2d 353 
(19701, a C a l i f o r n i a  Cour t  r e a s x t h a t  w h i l e  i n  a  p ragmat ic  sense t he  
p r a c t i c e  o f  law encompasses a l l  o f  the  a c t i v i t i e s  performed by a t t o rneys  i n  
a r e p r e s e n t a t i v e  c a p a c i t y  ( i n c l u d i n q  1  eg i  s l a t i  ve advocacy), f o r  l obby  law 
purposes t he  p r a c t i c e  o f  law occurs  on ly  i f  d i f f i c u l t  o r  doub t f u l  l e g a l  
ques t i ons  a re  i n v o l v e d  which, t o  safeguard t h e  p u b l i c ,  reasonably  demand t he  
a p p l i c a t i o n  o f  a  t r a i n e d  l e g a l  mind. The Cou r t  went on t o  h o l d  t h a t  the  
l o b b y i n g  o rd inance  under d i scuss ion  d i d  no t  app ly  t o  a t t o r n e y s  when: 

". . . ' a c t i n q  on b e h a l f  o f  o thers  i n  t h e  qer formance o f  
a  duty  o r  se r v i ce ,  which duty  o r  s e r v i c e  l a w f ~ ~ l l y  can be 
per formed f o r  such o t h e r  o n l y  by an a t t o r n e y  l i c e n s e d  t o  
p r a c t i c e  law i n  t he  S t a t e  o f  ~ a l i f o r n i a . "  469 P24 a t  358 
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, The Cou r t  went on t o  s t a t e :  

"For  i l l u s t r a t i v e  purposes, we i n d i c a t e  t h a t  an a t t o r n e y  
rep resen t i na  a c l i e n t  be fo re  a  c i t y  hoard o r  commission 
which i s  h o l d i n q  a  hea r i nq  t o  reach a  q u a s i - j u d i c i a l  
d e c i s i o n  on a  m a t t e r  i n v o l v i n q  f ac tua l  and l e q a l  
ques t ions  need n o t  r e q i s t e r  under t he  ord inance;  on t he  
o t h e r  hand, an a t t o r n e y  au tho r i zed  by a  c l i e n t  t o  appear 
a t  hear inqs c o n s i d e r i n q  l o c a l  l e q i s l  a t i o n  i n  o r d e r  t o  
argue f o r  o r  a g a i n s t  t he  adop t i on  o f  t h a t  l e g i s l a t i o n  
would be w i t h i n  t h e  l e g i t i m a t e  t h r u s t  o f  t h e  ( l o b b y i s t )  
ordinance."  469 P2d a t  359 

The r u l e  s e t  ou t  i n  the Baron case would seem a p p r o p r i a t e  f o r  implementat ion 
i n  t h e  c o n t e x t  o f  i 4 i ch igZ iTCLobby  Act .  That  i s  t o  say, where an a t t o rney  
i s  engaged i n  an a c t i v i t y  which o n l y  an a t t o r n e y  l i c e n s e d  i n  M ich igan  can 
perform, then t he  Ac t  w i l l  n o t  r e q u i r e  t h e  a t t o r n e y  t o  r e g i s t e r  w i t h  regard 
t o  t h a t  a c t i v i t y .  

A t  t h e  r i s k  o f  i nvad ing  t h e  p rov i nce  o f  t h e  M ich igan  S t a t e  Rar and 
r e c o g n i z i n q  f u l l y  t h a t  i t  i s  t he  DroDer f u n c t i o n  of t he  S t a t e  Sdr t o  make 
de te rm ina t i ons  as t o  what does and does n o t  c o n s t i t u t e  t he  unau thor i zed  pra-  
t i c e  o f  law, i t  would appear t h a t  t h e  a t t o r n e y  i n  h y p o t h e t i c a l  3, who was 
a t t e m p t i n g  t h e  safeguard t h e  l e g a l  r i g h t s  o f  an i n d i v i d u a l ,  was engaged i n  
t h e  p r a c t i c e  o f  law such t h a t  n e i t h e r  t h e  a t t o r n e y  nor  t h e  f am i l y  i s  
r e q u i r e d  t o  r e g i s t e r  o r  r e p o r t  under t h e  Act.  

" 4 .  An i n d i g e n t  p a t i e n t  i n  a  n u r s i n q  home has been 
sub jec ted  t o  p o s s i b l e  abuse and mis t rea tment .  The 
f a m i l y  o f  t he  p a t i e n t  h i r e s  an a t t o r n e y  t o  a t t emp t  t o  
c o r r e c t  t he  s i t u a t i o n .  I n  i n v e s t i q a t i n q  t h e  mat te r ,  t h e  
a t t o r n e y  d i scove rs  t h a t  t h e  problem may be caused by t h e  
f a i l u r e  of t he  D e ~ a r t m e n t  o f  P u b l i c  Hea l t h  t o  p r o p e r l y  
r e g u l a t e  t he  f a c i l i t y  and t h a t  t h e r e  m i q h t  he o o s s i b l e  
c o r r u p t  conduct between t h e  n u r s i n q  home adm ins t ra to r  
and a Oepartment o f f i c i a l .  The a t t o r n e y  meets w i t h  t h e  
p a t i e n t  and t h e  p a t i e n t ' s  f a m i l y  i n  a  c o n f i d e n t i a l  
meet ing  pursuan t  t o  t h e  a t t o r n e y l c l i e n t  p r i v i l e s e .  The 
a t t o r n e y  aqrees t o  meet w i t h  t h e  D i r e c t o r  o f  Publ i c  
Hea l t h  and u rge  t he  O i r e c t n r  t o  conduct an i n v e s t i g a t i o n  
and agrees no t  t o  revea l  t h e  name o f  the  p a t i e n t  o r  t h e  
f a m i l y  pay inq f o r  t h e  a t t o r n e y  because o f  t h e  f e a r  f o r  
t h e  personal  s a f e t y  o f  t he  ~ a t i e n t .  The l awye r  i s  p a i d  
more than 81,000 f o r  communicatinq d i r e c t l y  w i t h  t h e  
D i r e c t o r  of Publ i c  H e a l t h  and t h e  u n c l a s s i f i e d  depu t ies  
i n  t he  Department u r g i n q  an i n v e s t i g a t i o n .  I n  a d d i t i o n ,  
t h e  lawyer  t a l k s  w i t h  an u n c l a s s i f i e d  member o f  t he  
Governor 's  s t a f f  and w i t h  t h e  A t t o rney  General t o  urge 
a c t i o n  t o  p reven t  t h e  c o r r u p t  conduct i n  t h e  department. 
Must the  f am i l y  r e q i s t e r  as a  l o b b y i s t  and 1  i s t  t he  
lawyer  as hav ing  r e c e i v e d  fees  f o r  l obby ing? "  
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I n  o rde r  t o  respond t o  you r  f o u r t h  h y p o t h e t i c a l  , i t  i r  once aqai n  necessary 
t o  r e f e r  t o  t he  d e f i n i t i o n s  found i n  t he  A c t  concern inq a d m i n i s t r a t i v e  
a c t i o n .  Those d e f i n i t i o n s  c l e a r l y  i n d i c a t e  t h a t  whenever an i n d i v i d u a l  com- 
municates w i t h  a  pub1 i c  o f f i c i a l  t o  a f f e c t  a m i n i s t e r i a l  ac t i on ,  as opposed 
t o  an a d m i n i s t r a t i v e  a c t i o n ,  t he re  w i l l  be no l obby ing  as t h a t  term i s  used 
i n  t h e  Act .  

Your h y p o t h e t i c a l  s t a t e s  t h a t  t h e  a t t o r n e y  i n  ques t ion  i s  pa id  more than 
$1,000 f o r  communicatinq d i r e c t l y  w i t h  t h e  d i r e c t o r  o f  t he  Department o f  
Pub1 i c  H e a l t h  (DPH) and c e r t a i n  u n c l a s s i f i e d  depu t ies  u r g i n q  an i n v e s t i a a -  
t i o n .  I f  conduc t inq  an i n v e s t i g a t i o n  i s  an a d m i n i s t r a t i v e  a c t i o n ,  t h e n - o f  
course  t h e r e  may be reason t o  h e l i e v e  t h a t  r e p o r t a b l e  l obby inq  i s  t a k i n q  
p l ace .  However, a l though  i t  i s  q e n e r a l l y  acknowledged t h a t  a d m i n i s t r a t o r s  
w i t h  law enforcement r e s p o n s i b i l i t i e s  have d i s c r e t i o n  t o  decide whether o r  
n o t  t o  i n s t i t u t e  i n v e s t i g a t i o n s ,  y o u r  h y p o t h e t i c a l  seems t o  suggest t h a t  the  
b a s i c  "problem may he caused by t h e  f a i l u r e  o f  DPH t o  p r o p e r l y  r e a u l a t e  the  
f a c i l i t y  . . . ." That  i s ,  a1 thouqh t h e  a t t o r n e y  i s  on one l e v e l  r eques t i nq  
an i n v e s t i g a t i o n ,  he o r  she r e a l l y  seems t o  be ask ing  DPH t o  p r o p e r l y  en fo rce  
t h e  law. 

There i s  r e c e n t  case law i n  M ich igan  which tends t o  suggest t h a t  law enforce-  
ment o f f i c i a l  s, e x e c ~ ~ t i v e s ,  and a d m i n i s t r a t o r s  do n o t  have the  d i s c r e t i o n  t o  
r e f r a i n  f rom e n f o r c i n g  v a l i d  laws. F o r  example, i n  Young v  C i t y  o f  Ann 
Arbor ,  119 Mich App 512 (1982),  t h e  C o u r t  o f  Appeals-d: 

"As c h i e f  o f  p o l i c e  t h i s  defendant  was respons ib l e  f o r  
oversee inq  and e n f o r c i n g  a l l  p o l i c i e s  and p r a c t i c e s  i n  
t h e  Ann Arbor  ( P o l i c e  S t a t i o n  j a i l  f a c i l i t y .  H i s  
tes t imony  a t  t r i a l  i n d i c a t e d  t h a t  he d i d  n o t  r e q u i r e  
h i s  s t a f f  t o  en fo rce  t h e  p e r t i n e n t  department ( o f  
C o r r e c t i o n s )  r e g u l a t i o n s .  S ince  we f i n d  t h a t  t h e  Ann 
A rbo r  f a c i l i t y  was r e q u i r e d  t o  f o l l o w  t he  depar tment 's  
r u l e s ,  i t  was incumbent upon defendant Krasny t o  en fo rce  
t h e  r e q u l a t i o n s .  T h i s  was a  m i n i s t e r i a l  duty  o f  h i s  
o f f i c e  . . . ." 119 Mich App a t  519 

I n  y o u r  h y p o t h e t i c a l ,  the  a t t o r n e y  i s  r e a l l y  do inq  no more than ask i nq  t he  
DPH d i r e c t o r  t o  p r o ~ e r l y  en fo r ce  t he  law. S ince  t h e  p roper  enforcement o f  
l a w  i s  a m i n i s t e r i a l  a c t  o r  du ty ,  t he  a t t o r n e y  i n  ques t i on  has n o t  enqaqed 
i n  lobby inq .  Thus, t he  f a m i l y  need n o t  r e q i s t e r  as a  l o b b y i s t .  

I n  i n q u i r y  4 ,  you a1 so i n d i c a t e d  t h a t  t h e  a t t o r n e y  spoke w i t h  the  A t t o rney  
General ( A G )  and w i t h  an u n c l a s s i f i e d  member o f  the  Governor 's s t a f f  t o  urae 
a c t i o n  t o  p reven t  c o r r u p t  p r a c t i c e s  i n  DPH. However, w h i l e  you s p e c i f i c a l l y  
ment ioned t h a t  t he  lawyer  was p a i d  t o  c o n t a c t  DPH s t a f f ,  you d i d  n o t  asse r t  
any payment t o  t he  a t t o r n e y  f o r  c o n t a c t i n q  t h e  AG and t h e  Governor 's  
r e p r e s e n t a t i v e .  

4 

S e c t i o n  5 ( 5 )  o f  t h e  Ac t  (YCL 4.415) p rov i des  t h a t  a  l o b b y i s t  agent means a 
person  who rece i ves  compensation i n  excess of  5250 i n  any 12-mont4 p e r i o d  
f o r  lobby ing .  Under y o u r  scenar io ,  t he  a t t o r n e y  d i d  n o t  r ece i ve  any compen- 
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. s a t i o n  t o  c o n t a c t  the  AG and t h e  Governor 's  o f f i c e .  It i s  no ted  t h a t  a t t o r -  
neys l i c e n s e d  t o  p r a c t i c e  i n  Y i ch i san  a re  " o f f i c e r s  o f  the  c o u r t " .  Thus, 
t h e  l a w y e r ' s  v o l u n t a r y  a c t i o n  i n  communicating w i t h  the above-named pub1 i c  
o f f i c i a l s  does no t  q i ve  r i s e  t o  r e p o r t i n q  o b l i g a t i o n s  under t h e  Ac t .  

" 5 .  I n  1982,  t h e  f l i ch i qan  L e q i s l a t u r e  passed a  law t o  
encourage a l i e n ,  i .e.  non-United S ta tes ,  insurance com- 
pan ies  t o  be l i c e n s e d  i n  the  S t a t e  o f  M ich igan  as an 
economic development and %job c r e a t i o n  proqram. In-house 
counsel  and a  M i ch igan  a t t o r n e y  rep resen t i nq  a  French 
insurance  company f lee t  w i t h  the  Ins l l rance Commissioner 
t o  d iscuss  procedures f o r  hand l i nq  an a p p l i c a t i o n  t o  he 
l i c e n s e d  under t he  new law. I n  a d d i t i o n ,  the  lawyers ,  
as counsel f o r  t h e  French company, meet w i t h  the  
D i r e c t o r  o f  t h e  Department o f  Commerce and w i t h  unc lass -  
i f i e d  members o f  t he  Governor 's  s t a f f ,  t o  d iscuss 
p o s s i b l e  s t a t e  proqrams which would n rov i de '  economic 
i n c e n t i v e s  t o  t h e  f o r e i g n  company l o c a t i n q  i t s  U.S. sub- 
s i d i a r y  t o  t h e  S t a t e  o f  t4ichiqan. 80 th  t he  in-house 
counsel  and t h e  Mich iqan  a t t o r n e y  are p a i d  i n  excess of 
$1,000 f o r  t h e  meet ings w i t h  pub1 i c  o f f i c i a l s  d u r i n g  d 
one-week v i s i t  t o  Mich iqan.  Must t he  French in-house 
counsel  r e g i s t e r  w i t h i n  t h r e e  days as a  l o b b y i s t  agent 
f o r  t h e  French company? Must t he  M ich igan  a t t o r n e y  
r e g i s t e r  w i t h i n  t h r e e  days o f  t h e  v i s i t  as a l o b b y i s t  
agent  o r  may he o r  she w a i t  u n t i l  t h ree  days a f t e r  
r e c e i v i n q  t h e  fees f o r  t h e  l e g a l  se r v i ces  be fo re  
r e g i s t e r i n g  as a  l o b b y i s t  agent o f  the  French company?" 

I n  h y p o t h e t i c a l  number 5, you have p o s i t e d  t h a t  a  V i ch i gan  a t t o r n e y  and ou t -  
o f - s t a t e  counsel  f o r  a  French c o r p o r a t i o n  meet w i t h  the  Insurance 
commissioner " t o  d iscuss  procedures f o r  hand l i ng  an a p p l i c a t i o n  t o  be 
1  i censed"  i n  M ich igan  as an insurance  company and you a1 so hypo thes ize  t h a t  
b o t h  lawyers  meet w i t h  u n c l a s s i f i e d  o f f i c i a l s  i n  bo th  t he  Commerce Depar t -  
ment and t he  Governor 's  O f f i c e  " t o  d iscuss  p o s s i b l e  s t a t e  vrograms which 
wou ld  p r o v i d e  economic i n c e n t i v e s  t o  t h e  f o r e i q n  company" t o  l o c a t e  i n  
Mich igan.  

Aqain, s e c t i o n  2 ( 1 )  o f  t h e  A c t  (MCL 4.412) i n d i c a t e s  t h a t  l o b b y i n g  occurs  
v i s  a  v i s  t h e  execu t i ve  branch on1.y when an i n d i v i d u a l  i s  a t t emo t i nq  t o  
i n f l u e n c e  some form o f  a d m i n i s t r a t i v e  a c t i o n .  Under t he  f ac t s  o f  the  
h y p o t h e t i c a l  under d iscuss ion ,  t h e  two a t t o rneys  a re  merely ask inq  f o r  
i n f o r m a t i o n  about,  and a re  d i scuss inq ,  s t a t e  proqrams. There i s  no a t tempt  
t o  i n f l u e n c e  a d m i n i s t r a t i v e  a c t i o n .  Conseq~lent ly ,  t he re  i s  no l obby ing  and 
no need f o r  e i t h e r  a t t o r n e y  t o  r e g i s t e r  o r  r e p o r t  h i s  o r  her  a c t i v i t i e s .  

"6. A c i t i z e n  wakes I I ~  one morninq t o  f i n d  a h u l l d o z e r  
o u t s i d e  h i s  house. The h u l l d o z e r  opera ton  i n d i c a t e s  
t h a t  he has heen d i r e c t e d  by t he  f * l i ch igan  nepartment of 
T r a n s p o r t a t i o n  t o  remove t h e  house f o r  ,a new freeway 
which w i l l  come th rough  t h e  s i t e .  The c i t i z e n  c a l l s  h i s  
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a t t o r n e y ,  and asks t he  a t t o r n e y  t o  s top  t h e  d e s t r u c t i o n  
o f  t he  c i t i z e n ' s  house. The a t t o rney  c a l l  s  t h e  O i r e c t o r  
o f  the  M ich igan  Department o f  T r a n s p o r t a t i o n  who says 
t h a t  t h e r e  i s  n o t h i n q  t h a t  he can do s i nce  t he  m a t t e r  
has been determined by the  T r a n s p o r t a t i o n  Commission. 
The a t t o r n e y  then spends the weekend c o n t a c t i n q  severa l  
o f  t h e  Commi ss i one rs  o f  the  1-l ichigan T r a n s p o r t a t i o n  
Commission i n  an e f f o r t  t o  s top  t he  d e s t r u c t i o n  o f  t h e  
house. Whi le  i t  t u r n s  o u t  t h a t  t he  department made a  
m is take ,  t h e  a t t o r n e y  i s  too  l a t e  and t h e  house i s  
dest royed.  The c i t i z e n  pays h i s  a t t o r n e y  $1,200 f o r  h i s  
e f f o r t s .  I s  t he  a t t o r n e y  r e q u i r e d  t o  r e q i s t e r  as a  l o b -  
b y i s t  agent o f  t he  c i t i z e n  w i t h i n  t h r e e  days of  
r e c e i v i n g  h i s  fee?"  

Under t h e  f a c t s  p o s t u l a t e d  i n  h y p o t h e t i c a l  6 ,  t h e  a t t o r n e y  i s  n o t  r e q u i r e d  
t o  r e q i s t e r  as a  l o b b y i s t  agent. Th i s  conc lus i on  i s  mandated by the  f a c t  
t h a t  t h e  a t t o r n e y  i n  ques t i on  was r e t a i n e d  t o  a c t  on t h e  homeowner's beha l f  
t o  deal  w i t h  a  l e q a l  problem, namely, t he  pendinq d e s t r u c t i o n  o f  t he  owner 's  
house. Obvious ly ,  o n l y  an a t t o r n e y  l i c e n s e d  t o  p r a c t i c e  i n  M ich igan  can 
r e p r e s e n t  t he  aggr ieved  c i t i z e n  r e l a t i v e  t o  t h e  l e g a l  r i g h t s  which were a t  
i s sue .  The f a c t  t h a t  t he  lawyer  chose t o  approach adm in i s t r a to f s  r a t h e r  
t h a n  pursue some s p e c i f i c  l e q a l  remedy, e.g. o b t a i n i n g  an i n j u n c t i o n ,  does 
n o t  change t h e  n a t u r e  o f  t h e  a t t o r n e y l c l i e n t  r e l a t i o n s h i p .  The a t t o rney ,  o f  
course,  may have been g u i l t y  o f  u s i n g  an improper  ( a s  w e l l  as i n e f f e c t i v e )  
s t r a t e g y ,  b u t  t h e  e x e r c i s e  o f  p r o f e s s i o n a l  judgment i n  the  e l e c t i o n  o f  
remedies does n o t  determine whether o r  n o t  a  r e l a t i o n s h i p  f a l l s  w i t h i n  t h e  
" p r a c t i c e  o f  law"  f o r  purposes o f  t h e  Act.  

Inasmuch as y o u r  i n q u i r y  was p resen ted  as a s e r i e s  o f  " h y p o t h e t i c a l s " ,  t h i s  
response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a  decl  a r a t o r y  r u l  i nq .  

Very  t r u l y  yours ,  

% P h i l 1  i p  . Frangos 7- JfL&+/--- 
D i r e c t o r  
O f f i c e  o f  Hear ings and L e a i s l a t i o n  

PTF: j 
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RICHARD H.  AUSTIN SECRETARY OF STATE 
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STATE TREASURY BUILDING 

A p r i l  30, 1984 

M r .  John M. Amberger 
Execu t i  ve D i  r e c t o r  
Southeast  !4 ichigan Counc i l  o f  Governments 
800 Book B u i l d i n g  
D e t r o i  t, Mich igan  48226 

Dear M r .  Amberger: 

T h i s  i s  i n  response t o  y o u r  r eques t  f o r  a  d e c l a r a t o r y  r u l i n g  concern ing  the  
a p p l i c a b i l i t y  o f  t he  lobby  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  the a c t i v i t i e s  o f  
t h e  Southeast  M ich igan  Counc i l  o f  Governments (SEMCOG). Your s p e c i f i c  
q u e s t i o n  i s :  , 

"Does SEMCOG, a  v o l u n t a r y  o r g a n i z a t i o n  whose membership i s  comprised 
o f  100% l o c a l  e l e c t e d  o f f i c i a l s  des ignated by t h e i r  i n d i v i d u a l  u n i t s  
o f  government, come under t h e  A c t ' s  j u r i s d i c t i o n  o r  i s  i t  exempt?" 

The Ac t  has no p r o v i s i o n  which exempts a'n o r g a n i z a t i o n  such as SEMCOG. Sec t ion  
7 o f  t he  A c t  (MCL 4.417) exempts c e r t a i n  persons from becoming a l o b b y i s t  o r  
l o b b y i s t  agent  and i n c l u d e s  i n  7 ( b ) :  

"A1 1  e l e c t e d  o r  appo in ted  p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  govern- 
ment who a re  a c t i n g  i n  the  course o r  scope o f  the  o f f i c e  f o r  no com- 
pensa t i on  o t h e r  than  t h a t  p r o v i d e d  by law f o r  the  o f f i c e . "  

C l e a r l y  SEMCOG i s  n o t  an " e l e c t e d  o r  appo in ted  p u b l i c  o f f i c i a l  ," b u t  "an asso- 
c i a t i o n ,  commit tee o r  any o t h e r  o r g a n i z a t i o n  o r  group o f  persons a c t i n g  j o i n t l y "  
wnich meets the  d e f i n i t i o n  of "person"  under sec t i on  5 ( 1 )  o f  the A c t  ( K L  
4 .416 (1 ) ) .  Consequent ly,  SEMCOG becomes a  l o b b y i s t  i f  i t  engages i n  l obby ing  
and meets t he  expend i tu re  t h r e s h o l d  o f  the  Act.  The s e c t i o n  7 ( b )  exemption 
appl  i e s  o n l y  t o  each i n d i v i d u a l  e l e c t e d  o f f i c i a l .  The exemption does n o t  apply  
t o  t he  l o c a l  governmental e n t i t y  served by the e l e c t e d  o f f i c i a l  o r  t o  any group 
o f  which t he  e l e c t e d  o f f i c i a l  i s  a  member. 
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This response i s  a declaratory ruling relating t o  the fac ts  and questions you 
have presented. 

Ver-uly yours, 

b+ 
i nard Austin 

Secretary of State  
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May 8, 1984 

F r a n k  H. S tevens 
M i c h i g a n  A s s o c i a t i o n  o f  P r i v a t e  

Campground Owners 
P  .O. Box 201 
N o v i  , M i c h i g a n  48050 

Dear  Mr. S tevens:  

i 
T h i s  i s  i n  response t o  y o u r  i n q u i r y  c o n c e r n i n g  appl  i c a b i l  i t y  o f  t h e  l o b b y  a c t  i 

( t h e  A c t ) ,  1970 PA 472, t o  t h e  M i c h i g a n  A s s o c i a t i o n  o f  P r i v a t e  Campground 
Owners (MAPCO) . 
You s t a t e  t h a t  YAPCO i s  a  group o f  p r i v a t e  campground owners o r g a n i z e d  to pro-  
mo te  f a m i l y  campi ng. You f u r t h e r  i n d i c a t e :  

"The o f f i c e r s ,  d i r e c t o r s ,  and riiembers so~net imes have r e a s o n  to  c o n t a c t  
v a r i o u s  S t a t e  depar tments  a n d / o r  l e g i s l a t o r s  w h i l e  s t r i v i n g  toward  o u r  
g o a l s ,  and o f t e n  we a r e  c o n s u l t e d  by S t a t e  p e r s o n n e l .  Because o u r  
members a r e  s c a t t e r e d  t h r o u g h o u t  t h e  s t a t e ,  any r e p o r t i n g  r e q u i r e m e n t  
wou ld  be a  h a r d s h i p  and a l a b o r i o u s  t a s k  t o  assemble and t r a n s m i t  t h e  
necessa ry  i n f o r m a t i o n . "  

To a v o i d  t h i s  i nconven ience ,  you  ask t h a t  t h e  S t a t e  o f  M i c h i g a n  waive  t h e  A c t ' s  
r e g i  s t r a t i  on and r e p o r t i n g  r e q u i r e m e n t s  whenever i4APCO members communicate w i  t h  
s t a t e  l e g i s l a t o r s .  

T h e r e  i s  n o t h i n g  i n  t h e  A c t  o r  r u l e s  wh ich  a u t h o r i z e s  t h e  Oepartrnent  o f  S t a t e  o r  
any o t h e r  agency t o  g r a n t  ~ a i v e r s  t o  persons a f f e c t e d  i)y t h e  A c t .  Consequen t l y ,  
f4APCU must  r e g i s t e r  ~i t h  t h e  Depar tment  dnd f i l e  p e r i o d i c  d i s c l o s u r e  r e p o r t s  i f  
MAPCO i s  a l o ~ b y i s t  as t h a t  te rm i s  used i n  t h e  A c t .  

P u r s u a n t  t o  s e c t i o n  5 ( 4 )  o f  t h e  A c t  (MCL 4 .415) ,  an o r g a n i z a t i o n  i s  a l o b b y i s t  
i f, i n  any 12 month p e r i o d ,  i t  expends more than  $1,000 f o r  l o b b y i n g  o r  more 
t h a n  $250 on l o b b y i n g  a  s i n g l e  p u b l i c  o f f i c i a l .  " L o b b y i n g "  i s  d e f i n e d  i n  sec- 
t i o n  5 ( 2 )  as " c o r n a i u n i c ~ t i n g  c l i r e c t l y  w i t h  an o f f i c i a l  i n  t h e  e x e c u t i v e  b r a n c h  o f  
s t a t e  gove r~nen t  o r  an o f f i c i a l  i n  the l e g i s l a t i v e  b r a n c h  o f  s t a t e  gove rn~ncn t  f o r  
t i l e  purpose o f  i n f l u e n c i n g  l e g i s l a t i v e  o r  < 3 d m i n i s t r a t i v e  d c t i o n . "  
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The $1,000 and $250 thresholds cstdbl ished in sect ion 5 ( 4 )  a r e  ca lcula ted pur- 
suant  to  rule 21, 1981 AACS K4.421, which provides: 

"Rule 21. For the purpose of determining whether a  person's  expen- I 

di tu res  fo r  lobbying are  more than $1,000.00 in value i n  any. 12-month 
per iod,  o r  are  ~nore than $250.00 in value in any 12-month period i f  X )  1D 

expended on lobbying a sing1 e  pub1 i c  o f f i c i a l  , the fol 1 owing expen- P 
a 

d i  t u r e s  shall  be combined: C j A 

m 

( a )  Expenditures made on behalf of a  public o f f i c i a l  for  the pur- a CT 
-c 

pose of influencing l e g i s l a t i v e  or adminis t ra t ive  act ion.  I - 
I 

7 

( b )  Expenditures, o ther  than travel  expenses, incurred a t  the 
m 
e 

request  o r  suggestion o f  a lobbyist  agent o r  member of a  lobbyis t ,  o r  I 0- 

I furnished for the ass is tance  o r  use of a  lobbyis t  agent o r  member o f  a 1 
EF 

lobbyis t  while engaged i n  lobbying. I. T 

( c )  The compensation paid or payable to lobbyis t  agents ,  employees a 

i 0 2 

of the lobbyis t ,  and members of a lobbyis t  fo r  t ha t  portion of t h e i r  I 
t ime devoted to lobbying." I I 

c'" ! 
The above provisions indicate t ha t  MAPCO i s  sub jec t  to the Act ' s  r ey i s t r a t i on  ; 
and reporting requirement; i ' f  i  t s  expenditures for  lobbying, including compen- 
sa t ion  or rei~nbursement paid to i t s  members, exceed $1,000 or  5250 on lobbying a  
s i ng l e  public o f f i c ia l  in a  12 nonth period. However, MAPCO i s  not obligated to  
keep records or f i l e  reports  re la t ing  to communications undertaken by i t s  o f f i -  
c e r s ,  d i r e c to r s  or members fo r  which no compensation or reimbursement i s  paid. 

This response i s  informational only and does n o t  cons t i t u t e  a  declaratory 
rul  i  ng . 

Phil1 i p  T'. Frangos 
Director  
Off ice  of Hearings drid ~ e ~ i s l ' a t i o n  



. .. ;:. . R J ~  :>h .I.  '.lersaii, Director. 
> .  . . . 
. , I  ! < i l l  ; I . , l ! i  a:;)i:l'tlilcrI t 9 i' C O I ~ ! ! ; ~ ~ I ' C ?  
;'.3. 22;: 3Udi jS .  Ls~r Lui 1 d iri3 
L::nsing, ~ ~ l i c h i ~ ~ ~ l n  LISCJC~ 

Ti.li s  i s  in I-esponse to  your- ilirluir;' ccjncci-*nil~g t!ic dppl i c a t i o n  o f  the lobby a c t  
( tlie ".:.ctu), 1978 PA 472 ,  t o  the 22troi'c GI-aiid Prix rrhich you dzsc r ibe  ii; a  
11i;t3j~r in t c r n ~ t i o n a l  event" cFfering an a ~ p o r t u n i  t y  " t o  pl-c;;ior,: the s t a t ? ' ?  
cppoi-tuni t i e s  and 110tc';iti~ll t o  iilyridd inclividuai s i i i id co~~ipdn.i!?~. '~ Y O U  pailit 3 u t  
",\la.; thi  s prasotiondl c?;npaigi? "involve; t h e  he1 I-, o f  irldivi:l~rsl s atid f i  ri;ls 
a1 re2S;~ doing tusin2;s in tlli-, 5ia;e. As ~ ~ 3 i - i  ar' t k i r  pa r ; i c ipa t ion ,  tilace , . s 
i n d i v  iduzl s c r  f i  rms con t r ibu i?  c,iibstantial si!'~1 j o f  l l l O 1 l q l  arid/or ser\iicc.; ." /Is 
erarnp!c.s, yoc! ind ica te  "solne corp9rdtions o r  individu;ils defray t h e  c3s t  o f  fsc:! 
iirld b i .ve i -~y i '~  served U) att . indees a t  sacial  fi111ct ions tield dur.i~lg ti?? c.~Ic:I~.  
5:che.r.c p r ~ ~ i . A e  1 edging G? ;?tl?ting rocns t.3 variogs i:;ciividu~l s or 5roups ," Yes 
i'urz'ihc-r advisi? 3 a . t  " I <  i s  i ik?ly t h a t  some o f  ;tie c:ontributors wil 1 be ' re- 
j i  s t e red  lobbyis ts '  o r  ' lobbj i  s t  agpnts , '  ~ h i l  c oths;-s krill r;ot be so registci-sci . . . ( and)  n!any of t t ~ o s e  ~ t i . ~ ? n d i n g  t h e  cv?nts ;/ii 1 bc ' p ~ i b l  i z  o f f i c i a l  s '  of 
b o t h  S t a t ?  2nd local gos~:?r~l.;iant;," Y G ~ I  iric!ica';_; ~ 1 1 c i  " . . . ihe  expsndi i i~~-2s  
s r 2  n o t  bcins iiIJd2 1':~;- ' ic , ' ibd: i :~ i j l  35  C; i ; . i  i>fiii i z  (!t'tirl2(1 Sn  1373 PA 47::" i n J  
s 1 , ' 1 1 r o u p  ro:;[ii I->:! ~o I -L . : ]~  stet- ana/or  repor t  as  

. . 1 o5b;ling expei?~'ii turc.5, any cci;<!-ibgtiz/n i;lzde sa lc ly  fc;. ti;? ?Lii-pOS? of siip- 
.;arti l ly  ti)? ijc ; sra;;c! Pr i ; : '?"  

I i l  i rlccizr3l:oly r ' y l i n g  isst;ed t3  S .  Don Po';t?r, o n  Febtmry 7, 1931, i t  was 
rlr~tcd tlld L :  

"'Lobbying' i: defi11::d i ! ~  section 5 ( 2 )  o f  the Act, I:lCL 4.415, a s  ' C O I I I -  

lnunica'iifig dir*czt ly ,:ri t t ~  . . . an o f f i c i a l  i : ~  i;lict 129 i s l a t i v e  brzncli 
of sta'ia !jovi.:ril;ncri'i ;'c;- t'lc ~)ui'i)o=c o f  ill ;ll !!cricirig l q i  s l  a - t i  ve o r  
adii~inist;.,it.ivc ~ c t i o n . '  T71c !)~ii-l~os? of ho l  tli~ig ( a )  I-ccepiion incl utlcs 
c r e a t i o n  o: ( j ~ g i l  \.:i 1 1 2 n ~ l  jr~.o$!iclii~.j (1 111 J C C  fdi-  ~I:e~ill>er~, trritl as;oi: i~ til 
I , i i  t ; i  I I I I I ! t I .  i 5 0 .  111 S i S at1 
c ~ r : r l ~ ~ d l  ;A.:qi:r t \.:i ?::i i; L :il.:!i.:l.l! ?:I !-t:g:r-:Jl c s z  i ~ t  :.::!? ~II( : I .  ~ : ~ I C T . S  a r c  l)i 1 1  s 



:I c 
d ( 3 C .  3 .  Fj r'il.~illg C v 2 i l t  i l ~ l d  l l l l ~ ~ ~ i ' ~  1:11'2 ,2: < . . , ' 5 i l ~ l  1 C()il2i1lcre,J 

(15 i)eir15 f a r  pghlic ptir!~o~,?: i : i c ~ u d j ~ i ~ ~  i : ~ ?  ;)roiilgtion of  I : L , : I I ~ I ~ I . ~ C  ,J,:J 

t ou r i  sin 211~1 for  ti12 l)?ii:i-i t o f  t k  c i  i i  2 3 1 s  0:: :3112 c i t y  31i(1 5 t i3 t3 . "  

- 
it12 t )zt ; .oi  t Ci-an'tf Prix i s  110t i t>byi: ig,  IJ~CSCC,:  i?n cvl?nt or functivri ch~liiut,  i i l  

crlc! o f  .i c;?l i', 1 09by. I t  ~ o : ? s  I!J!:~?\:c~ CrL?d;? ii!):j~~.tilili t i e s  vlh?rl:i lc!)!jyirl:l c211 
c u r  ' / ~ r !  l i i : ~ ~ '  ilu.;cr.ibcd a (JC-T~::T.I: ? ' j E : ~ i  (ti!? Grand Pr ix)  drid d n1!,:1:;c:.l- !;f 
sc lSo! -d in~ec ~ ' / ~ ; l t _ i ,  b u t  :IOU f a i l  r_'u LO j j f i) ' / idc '!rl;l d e t a i l  about Liie .;u!>ol-d'r~~;r:i? 
i t .  Yo11 d 0  r iot  disci  ose t!hc d c  taal l y  :lLlis or1 ;h? ~ - v c n t ,  \:licf'i tii?~{! f i l : i ~  tiurl'; 
itr. a:ld i i t t ~ f i d s  th? r~ i .  T1i.i s rgc,ponsr. rri 1 l til5r-efur.i. b? c~e~~t'r-ctl if1 11dtt.1i-eo 

in a l e t t e r .  t o  Jos;l[)il P.  l3iancc; d r .  d a t e d  Fesruary 2 ,  1984, thc Depart;,~:r;t 
i n j i c a i e d ,  in t?!> 1:orltcxt of a "corpor.ate c : i  t i z ~ n , "  t h ~ . t :  

" l h ?  ecol!~!iiii: C O I I : I ~ C ~ ~ O I :  biit7rccn (J.L.! iiudson's bus.itlesr; 2s il 
1',"t.3 i l  c r  ai~d Lhs11ar. i  ' iabl e 2nd booster :c;ivi ti 2 s  of Lti?:;? orgziiizcl- 
';ions i s  so inclii..ect rhe icgi  sl s t u r t l  could n o t  i:aue i ~ i  tci~dc-(1 ! . l i c i t  J.. 

these ?ro bono a c t i v i t i e s  be lobbying. Tnis i i l tention i s  ~ 1 1 ; ) ~ , 3 r t ? d  by -- --- 
t h e .  f3c t i;llttI; 111aki n g  tiles? ?c t i v i  t i c s  1 ~ S b y i  :tg : I O U ~  d d i  ~ c o u r 2 ~ j e  C3in - .  
par-ate !?~r.;,.ic.ipatiori n n  bciill f o f  cor;in~!rii a rgan iza t ions ,  an e f  f e c t  
t k  I c g  i s12 ti!:.? t :n ,~l  d 1;: t :?el: . I 1  

Tiii s "good c i  t i  ren th?ory" i s  ever1 :!lor.? compe; 1 ing !:heri i t  i s  ~ a d ~ ' i - ~ t ~ ~ d  t i i~  t 
tile Leg is l? tu rc ,  i n  cnc~ctirly 19?1 ? A  178 ( q u o t 3 d  i n  p ~ i - t  supra) d2ter;nincd t ha t  -- -,- 
such everits 61-2 " i cn~ i6? r e i i  a; !;eing for ptlbl ic p31.;10scs inc l u d i n g  tile profi;cJtiori 
o f  coi;lnercc a:id toui - iz ln  . i i i ( . l  i'oi- t!i? Leiiel'i 'L o f  ';he c:i t i  zeris o f  tlie c:i ty sntl 
s t l t e . "  i?cadir~l;l tllrizc 5tat:rt?s t.s;;eth?r, O n 2  r'edches LIle concl usil)li tha t  per- 
s,?n or  groi!p i s  gens-21 ly G 9 t  :-.=lquired 'Lo register and /o r  report  a s  1r;bbying 
5xpcncli ccrr.es a!iy c ~ n t r ~ i b u i i o n s  ;;la$? 501 ely f o r  Th? ;1111-posc of zt~ppoi-tirlg the 
: )e t ro i  t ;r?nd Prix , cxccpt ~s prov ided b12l oyi. 

You ina ica tc  i t  i s  l ikc ly  thzt .  solne of  thc con t r~ ib~r to rs  \ r i l l  be "re!]istcred 
I ctjbyi s t s "  01- " lobby- i  s t  2gcnc;" arid t h ~ t  marly 01' ttlgs? at tending :./ill  be " [ ~ u b l  i c  
o f f i z i c i l s u  o!' I>otl! s t s t c  L I C C ~  l ( j ~ ~ ~ 1 1  g~ i~~ ' r i~ ! r~en ; s .  f;cction 6 ( l ) ( b ) ( i )  or' the Act 
! :.ICL 4 . 4 1 8 )  ~-cclui rcs  1 !)ht)yi s t s  J n t l  lobbyi s t  ;tgcnts to rc11,or.t "cxsc?ndi t ~ r c s  fot- 
food  drld bcvera!]:? i ~ r o ' ~  idctd for I J U ! ) ~  ii o f f i  c i d l  s as speci Fied iri subscc tion ( 2  ) ." 
2eitioli C ( Z )  I;i:dt~'!;: 



525 .  OU 'i ii drly 1110r1t l l  ~c ) : l c rcd  by t t ~ c  r~:j)i,r't 31% j l:;D.~!3 i.lu1.i r l c j  .iti(~t 
ccl1crtcla.!r. y c ~ l r  :'I-OI,I t ~ ~ r l l l L t ~  1 tllr;)\1~1\ '113 I ; IU ; )~ !~  C U V C ; - ~ C ~  t,y i t l c  r ' C p 0 r . t .  
T 
I i ic  i'ci)cjrt slid1 1 i nc  l ucie Clic IiJln;: ,incl t i  l i l  ,: ui. o f i ' i c c  o f  t t ie pub1 i c  
.; ,: i , 2 ;  jnc l  the  cxpertt11 tut 'cs on ti1c7 t ;)1i'11 i c  ~ F t i  c i ~ l  f a r  the  11;onths 

covered by the  t'cpoi-t drl(1 rot' t i l e  yi23i'. I . i i \ c r~  I : I ~ ~ ' c  i h d 1 1  1 pub1 i c  
oi'l'ic:idl i s  prov ided  f o o d  dn:! bo\iord(;c? ;1!1:1 J s i t ; j l  c cl ieck i s  r.end(:r?d, 
.ti le r'<!pc,rli i ~ a y  r e f 1  c c i  ti):? dvc-r,::;;;. a:n3un.~ #I:' "llc check for i.dcI1 pct,l i c  
o f f i c i d l .  I f  thc  c;;;~criditur-c5 d r c !  2 ~ ' i ' s ~ i l  t o f  ~ I I  ~ \ ' C i l t  a t  h i c h  lnorc 
'iticln 2 5  pub1 i c  o f f i c i ; ~  1 s b:eiSc? i n  J t t enddnc? ,  o r ,  111'c a i'osrll t o f  .In 
event to  whic l i  (111 c n i i r e  s t and ing  crn.ni;tz> of  t h c  Ic'gi.;ldtx,-e i ~ d s  
Seer1 i : l v i ted i n  w r i t i n g  t3 bc irlf~riil?il cd r i ~e i ' r ~ i ng  a b i l l  wh ich  has 
bccn ass ignr-d  to t h a t  s tand ing  c~ l r im i t t ?? ,  a l o b b y i s t  01- a l o b b y i s t  
2g:;n i: s!ial 1. rcpor'i t i le to t31 G7:ourl-t crpi?ndccl o;i tt:e pub1 i c  o f f i c i a l  s 
'ill ? t t c i i : i d ~ i c c  For food 1. i r l c l  Ocvcrage dl]:! : na i l  r ~ o t  ! ~ e  r'equ't-cd to  1 i s t  
i i ~ i l l l .  i n  r e s o r t i n g  t i u s ?  ~?T;\'?uIIs';, tll? 1 3 3 S y i s t  o r  l o b b y i s t  
~i ! ] ? f~ ' i  sil:ll f i l e  3 s- td 'Le l f i t~ l t  p i - o t l i d . i n ~  a di lscrSipt ion by c a t 2 y o r y  o f  
C ; I ~  yj:_.rsJns i n  attenddrlce and th?  ri;tu;-r 01: e a c l ~  even t  u r  f u n c t i o r l  
i t e l  d  d:l:'i!lg 'ihc p reced ing  r e p 3 r t i n g  periotl." 

E::pcnditur:?s f3t- food Snfl b?ver.a.;jc ;:rovidea publ i c  o f f i c i a l  s a r e  n o t  qudl  i f i e d  
by t l i c  phraso " f o r  l obby ing . "  Th i s  i s  a  leg i - , la+, . ive d e t e r i n i n a t i o n  t h a t  311 food 
a n c l  bcv!-'t-di~es p rov i ded  put11 i c  o f  i - ' i c i z l  s  by 3. I obby i  s t  o r  19bt)yi s t  dgen t  ' i d u 5 t  bc 
~ - t ? j . ~ ~ t * t - ~ ' d ,  regarc i l  ~ S S  of the  ls2ascjn f o r  thoss c-;:pendi ttii-c-s. 

If i h e  " c p ~ r p o r a t i o n s  o r  i~:di\:iQual:" !:ho de f ray  ti12 c 3 z t  3 f  food  rid bcvcrag2s ;, 
szrvecl Cur ing t h 2  c v c f l i  meet L!le stat at or:^ d e f i n i t i o r i  o f  l o b b y i s t  o r  lobbyi;: 
2gc ' r , t ,  J S  you i ~ ~ d i c a l ; ?  S C I ~ ~  m y ,  then  Food o r  bcverzgi. p r o v i d e d  to  " p u b l i c  
o f f i c i a l s , "  as i i lrt cer:n fs 3e:inzd iil t he  A s L ,  zust: be re!,orted. 

You s l ~ o u i d  Lio fx.ill,?r ad!:is?d tiiat sec';ion 11 (2 )  o f  the 11c"c and r u i e  7 1  o f  the  
, I d i ; i i n i s t r a t i ve  Rules pronulga2c.d t o  implcncn'i Ll~c!  Act ( R  4.473) s t r i c t l y  p r o h i -  
s i t  t h e  g i v i n g  o f  g i f t s  by l o b b y i s t  o r  l a b b y i s 2  agen ts ,  o r  anyont! a c t i n g  on 
bcha l  f o f  ;t l o b b y i s t  o r  l o b b y i s t  clgent, Br:, pub1 i c  o F f i c i s l s .  A v i o l a t i o n  o f  sec- 
"Lon 1 1 ( 2 )  i c ,  a f e l o c y  i f  the  g i f t  i s  ~ o r t r i  i;lJre than 53,000.LJU, and a  i i i isd~inednol- 
i f  the  g i f t  i s  r lorth betkleen $25.00 and $3,G00.00. It i s  the  3 e p a r t o e n t t s  p o s i -  
t i o n  T h a t  i f  a c o r p o r a t i o n  o r  oth3r. e n t i t y  which i s  a  l o S b y i s t  o r  l o b b y i s t  dgent 
i12.y~ the b i l l  f o r  j 0 d a i m o 1 -  o t h e r  experlscs ioo- a publ i c  o . f f i c i a 1  , such payment 
:,rould be a  g i f t .  Th is  would a l s o  be t r u 2  i f  a l o b b y i s t  o r  l o b b y i s t  dgent  p r o v i -  
d e i  t i c k e t s  f o r  2dGZi t~ d publ i c  o f f i c i d l  o r  p rov i des  ~ n y t i l i n g  e l s e  fa1 l i n g  
~ ~ i t h i n  t h ?  ( l e f i n i t i o n  0 " g i f t "  found i n  r e i t i o ! ~  4 ( l )  o f  t h ?  Ac t .  
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M I C H I G A N  D E P A R T M E N T  O f  - -- 
RICHARD H .  AUSTIN SECRETARY OF STATE 

M I C H I G A N  4 8 9 1 8  
S T A T E  T R E A S U R Y  BUILDING 

June 7 ,  1984 

Representative Robert D .  McGee 
State Representative 
2 4 t h  Dis t r ic t  
State  Capitol 
Lansing, Michigan 48909 

Dear Representative McGee: 

This i s  in response to your request for a  ruling pursuant t o  the lobby ac t ,  1978 
P A  472,  ( t he  "Act"). The concern you express in your l e t t e r  re lates  t o  s t a t e  
employees who have refused to provide you with information c i t ing  the existence 
o f  the lobby act as the i r  reason for being unable t o  a s s i s t  you. 

The Act regulates lobbying which i s  defined in section 5 ( 2 )  (MCL 4.415) as 
f o l  lows: 

" ( 2 )  'Lobbying' means communicating direct ly  w i t h  an off ic ial  in the 
executive branch of s t a t e  government or an off ic ial  in the leg is la t ive  
branch of s ta te  government for the purpose of influencing leg is la t ive  
or administrative action. Lobbying does not include the providing of 
technical information by a  person other than a person as defined in 
subsection ( 5 )  or an employee of a person as defined in subsection ( 5 )  
when appearing before an off ic ial  ly convened legi sl a t ive comrni t tee  or 
executive department hearing panel. As used in th is  subsection, 
' technical information' means empirical 1y veriff able data provided by 
a  person recognized as an expert in the subject area to which the 
information provided i s  related." 

The definition of  the term influencing used i n  the act i s  s e t  forth in section 
5 ( 3 ) :  

3  1 ' Influencing' means promoting, supporting, affecting, modifying, 
opposing or delaying by any means, includinq the providing of  or use 
o f  information, s ta tu tes ,  studies,  or analysis." 

State executive branch employees are specifically brought within the scope of 
the Act by section 5 ( 7 ) .  However, i t  i s  also true that n o t  every communication 
between a covered individual a n d  a public off ic ial  i s  lobbying. 
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Department personnel have consi s t e n t l  y  advi sen s t a t e  agencies t h a t  responses t o  
l e g i s l a t i v e  i n q u i r i e s  are no t  necessar i l y  inc luded i n  the A c t ' s  coverage.' One 
o f  the funct ions of s t a t e  agencies i s  t o  p rov ide  i n fo rma t ion  w i t h  respect  t o  the 
requirements and operat ions o f  government programs. The lobby a c t  has no t  
changed t h i s .  

However, when an execut ive branch employee attempts t o  In f l uence  l e g i s l a t i v e  
a c t i o n  by d i r e c t l y  communicating w i t h  a  p u b l i c  o f f i c i a l  any expend i tu re  made f o r  
t h a t  communication i s  a  lobby ing  expenditure. I n  a d d i t i o n ,  i t  should be noted 
t h a t  some agencies have i n s t r u c t e d  t h e i r  employees t o  channel l e g i s l a t i v e  con- 
t a c t s  through a  cen t ra l  o f f i c e .  

The Department of S ta te  l acks  the a u t h o r i t y  t o  d i r e c t  t he  a c t i v i t l e s  o f  o the r  
s t a t e  agencies. This  Department has c e n t r a l  fzed i t s  lobby ing  e f f o r t s  t o  insure  
t h a t  l e g i s l a t i v e  contac ts  r e f l e c t  the  views of the Secretary of S t a t e .  On the  
o ther  hand, employees o f  the Department o f  S t a t e  have been i n s t r u c t e d  t o  p rov ide  
1  eg i  s l  a t o r s  w i t h  requested i n f o n a t i o n  and t o  respond t o  quest ions regard ing  
procedures u t i l  I zed  i n  implementing the  var ious laws adminis tered by the  
Department. 

This  response i s  i n fo rma t iona l  only  and does n o t  c o n s t i t u t e  a  dec la ra to ry  
r u l  ing. 

Very tr,uly 

P h i l l i p  f. Frangos r 

D i  r e c t o r  
O f f i c e  of Hearings and L e g i s l a t i o n  
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June 11, 1984 

M r .  Timothy Downs 
Cra ig ,  Farber ,  Downs & D i  se 
A t t o rneys  & Counselors a t  Law 
1217 F i r s t  Na t i ona l  B u l l  d i n g  
D e t r o i t ,  Mich igan 48226 

. i' i Dear Mr. Downs: J - I 

" i - I -  , - ... c 
T h i s  i s  i n  response t o  y o u r  i n q u i r y  r ega rd i ng  t h e  lobby  a c t  ( t h e  "Ac t " ) ,  1978 
PA 472. Your assumptions and ques t ions  a re  s e t  o u t  and answered below. 

( < ,  ' 

"1. Assume the  Mayor o f  a  mun ic ipa l  i t y  p e r s o n a l l y  and r e g u l a r l y  i s  , 
g i v e n  t i c k e t s  t o  s p o r t i n g  events,  p l  ays and o the r  en te r t a i nmen t  func-,  
t i o n s .  Assume t h a t  t h e  p r o v i d e r ( s 1  o f  such t i c k e t s  ' i s ;  i n  some . , 
ins tances ,  a  spo r t s  c o r p o r a t i o n  who i s  r e g i s t e r e d  as a  l o b b y i s t .  I s  

Assume t h a t  t he  g i f t  o f  such t i c k e t s  i s  n o t  made w i t h  any expec ta t i on  
on t he  p a r t  o f  t he  g i v e r  t h a t  the  t i c k e t G i l 1  be passed on by t h e  ' -  

r e c i p i e n t  t o  an ' O f f i c i a l ' ,  a l though  i t  .is known t o  the g i v e r  t h a t  
e x t r a  t i c k e t s  a re  r e g u l a r l y  g i ven  by t he  Mayor ( o r  g i ven  by o t h e r s  a t  
t h e  Mayor 's  d i r e c t i o n )  t o  o t h e r  persons, some o f  whom may be  
' O f f i c i a l s '  ." 

Under t h e  h y p o t h e t i c a l  f a c t  s i t u a t i o n  the s p o r t s  c o r p o r a t i o n  has no exposure 
under t he  Act. The mayor i s  n o t  a  " p u b l i c  o f f i c i a l "  as d e f i n e d  i n  the Act,  so 
t h e  A c t  does n o t  r e g u l a t e  d i r e c t  communications o r  g i f t s  t o  the  mayor. I n  addi -  
t j o n ,  t h e  mayor i s  n o t  a c t i n g  on b e h a l f  o f  t he  spo r t s  c o r p o r a t i o n  when the mayor 
g i v e s  away some o f  t he  t i c k e t s .  Therefore,  t h e  spo r t s  c o r p o r a t i o n  i s  n o t  g i v i n g  
a  g i f t  to those "pub1 i c  o f f i c i a l s "  who u l t i m a t e l y  r e c e i v e  t he  t i c k e t s .  

Even though t h e  mayor d i d  n o t  pay f o r  the  t i c k e t s ,  pass ing them on to p u b l i c  
o f f i c i a l s  c o n s t i t u t e s  a  g i f t  to the pub1 i c  o f f i c i a l s  from the  mayor. Assuming 
t h e  mayor 1s e l e c t e d  by t he  p u b l i c ,  o n l y  l o b b i e s  on b e h a l f  o f  t he  m u n i c i p a l i t y ,  
and rece i ves  no compensation f o r  l obby ing  beyond the mayoral sa l a r y ,  the g i f t  o f  
t h e  t i c k e t s  i s  n o t  p r o h i b i t e d  because the  mayor i s  excluded from the d e f i n i t i o n  
o f  l o b b y i s t  agent  by s e c t i o n  5 ( 7 )  o f  the Ac t  (MCL 4.415). 

"2. Are expend i tu res  made by MCLA 4.415(7) ( b )  person f o r  lobby ing  
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purposes fiequired to be reported by such person's governmental ent i ty ,  
which i s  registered as a 1 obbyi st? Particul arly , are  expenditures for 
food and beverage as described by MCLA 4.418(2) required to be 
reported?" 

Section 5 ( 7 ) ( b )  (MCL 4.415) exempts certain elected and appointed public offf-  
cia1 s of s t a t e  and local governments from the ~ c t '  s provisions. A person who i s  
exempt from being ' a  lobbyist or lobbyist agent because of that provision and w h o  
i s  not brought back into the definit ion of lobbyist or lobbyist agent by section 
5 ( 7 ) ( c ) ,  which governs employees of government and certain boards and com- 
missions, may lobby without becomming a lobbyist or a lobbyist agent. Lobbying 
expenditures made by an exempt person from tha t   person!^ own funds are n o t  
reported by anyone unless a lobbyist or lobbyist agent reimburses the  exempt 
person. For example, food and beverages provided to  pub1 ic  of f ic ia l s  by an 
exempt person, b u t  paid for or reimbursed by the government ent i ty ,  must be 
reported on the government ent i ty '  s lobbyist report. 

These are general responses t o  general hypothetical questions. More specific 
questions will be answered as they are presented. This response i s  infor- 
mational only and does n o t  consti tute a declaratory ruling. 

I I 

Very t ruly yours, . .. 
, 3 

\' 

r *  - 

Phi 11 i p T. Frangos 
Di rector 1 .  

Office of Hearings and Legislation 
I .  e 

I 

PTF/cw , - 
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Ted V l i e k  
A d m i n i s t r a t i v e  Assi s t a n t  t o  the superintendent '  and 
Secretary t o  the Board o f  Educat ion 
Portage Pub1 i c  School s 
8111 South Westnedge 
Portage, M i  c h i  gan 49002 

Dear M r .  V l i e k  

Th i s  i s  i n  response to your  l e t t e r  regarding the scope o f  the p u b l i c  o f f i c i a l  
exemption conta ined i n  the lobby ac t ,  1978 PA 472 ( t h e  "Ac t " ) .  

You out1 i n e  two f a c t u a l  s i t u a t i o n s  which you be1 i e v e  may r e s u l t  i n  your  a c t i -  
v i t i e s  being exempt from r e g i s t r a t i o n  o r  r e p o r t i n g  under the Act ,  by v i r t u e  o f  
t h e  exemption f o r  c e r t a i n  p u b l i c  o f f i c i a l s  i n  sec t i on  5 ( 7 ) ( b )  o f  t he  Ac t  (MCL 
4.415). 

I n  t he  f i r s t  s i t u a t i o n  you p o i n t  o u t  t h a t  you ,a re  an employee o f  the  school 
d i s t r i c t .  You a r e  the  a d m i n i s t r a t i v e  a s s i s t a n t  to the super intendent  and 
assume the  d u t i e s  o f  t h e  super intendent  i n  h i s  absence. The f i r s t  quest ion 
1 eads from these f a c t s  as fo l l ows :  

"Since the super intendent  o f  school s i s  exempt from P.A. 472, 1978, 
would n o t  I a1 so be exempt i n  those s i t u a t i o n s  where my 1 obbying was 
d i r e c t l y  re1 a ted  to the Portage School s and where I served as an 
ex tens ion  o f  the  super in tendent 's  o f f i c e  o r  i n  h i s  beha l f? "  

Sec t i on  5 ( 7 ) ( b )  p rov ides  t h a t  the  terms l o b b y i s t  o r  l o b b y i s t  agent do n o t  i n c l u -  
de: 

" ( b )  A l l  e l ec ted  o r  appointed p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  
government who are  ac t i ng  i n  the course o r  scope o f  the o f f i c e  f o r  no 
compensation, o t h e r  than t h a t  provided by 1 aw f o r  the o f f i c e . "  

The appl i c a t i o n  o f  t h i s  p r o v i s i o n  has been p rev ious l y  discussed i n  the at tached 
1 e t t e r  t o  the execut ive  d i r e c t o r  o f  the iqichigan Assoc ia t ion  o f  School 
Admin is t ra to rs .  I n  the  1 e t t e r  i t  was concl uded t h a t  the school super intendent  
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i s  t h e  on l y  appointed school a d m i n i s t r a t o r  qua1 i f y i n g  f o r  the  exemption. Other 
school admin i s t ra to rs  a re  employees who are  s p e c i f i c a l l y  requ i red  to r e g i s t e r  
and r e p o r t  when t h e i r  a c t i v i t i e s  reach the  l o b b y i s t  agent th resho ld  s e t  f o r t h  i n  
t he  Act.  The exemption f o r  publ i c  o f f i c i a l s  i s  personal to the i n d i v i d u a l  
occupying the o f f i c e  and does n o t  extend to o ther  i n d i v i d u a l  s. 

The second issue you r a i s e  i s  whether the f a c t  t h a t  you a r e  the secre tary  o f  t he  
board  o f  t rus tees  makes you a  publ i c  o f f i c i a l  and t h e r e f o r e  exempt from 
r e g i s t e r i n g  and repo r t i ng .  As p rev ious l y  i n d i c a t e d  the Department has concluded 
t h a t  on l y  e l  ected board members and school super intendents a re  publ i c  o f f i c i a l  s  
who q u a l i f y  f o r  the exemptton s e t  f o r t h  i n  sec t i on  5(7)(b). 

Th is  l e t t e r  i s  i n fo rma t iona l  on l y  and does n o t  c o n s t i t u t e  a  dec la ra to ry  r u l i n g .  

Very t r u l y  yours, 

p ? .  ~&?,i 
P h i l  1  i p  T. Frangos 
O i  r e c t o r  
O f f i c e  o f  Hearings and L e g i s l a t i o n  

PTF/cw 
Attachment 
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Char1 es E .  Crib1 ey,  Executive Secretary 
S t a t e  F i re  Safety Board 
7150 Harris Drive 
Lansing, Michigan 48913 

Dear Mr. Cribley: 

This i s  in response to your inquiry concerning appl icabil  i t y  of the lobby ac t  
( t h e  "Act"), 1978 PA 472, to  the following s t a t e  of fac t s :  

"As a  r e su l t  of numerous a c t i v i t i e s  in a  var ie ty  of a reas ,  an  incor- 
porated hospital qua l i f i e s  under the a c t  and has regis tered as a  lob- 
by i s t .  I n  an ongoing business s e t t i ng ,  the hospital u t i l i z e s  the 
services  of an archi tec tura l  firm. A partner of the a rch i tec tu ra l  
firm, who has a  pecuniary i n t e r e s t  in a l l  business of the firm, i s  
a l so  a  public o f f i c i a l  by v i r tue  of h is  membership on the S t a t e  F i re  
Safety Board." 

In a  recent telephone conversation, you explained the t ransact ions  between the 
hospital  and the archi tec tura l  firm are  d i rec t ly  related to the continual expan- 
s ion ,  renovation o r  improvement of the hosp i t a l ' s  f a c i l i t i e s .  You ask whether 
the hospi ta l ,  as a  lobbyis t ,  i s  required to report  t ransactions with the archi-  
tec tura l  firm which are  unrelated to the pa r t ne r ' s  s t a tus  as a  public o f f i c i a l .  

Pursuant to section 8 ( 1 )  of the Act (MCL 4.418), a  lobbyist  must f i l e  reports  on 
January 31 and August 31 of each year.  In addittori t o  other information - 
required by t h i s  sect ion,  each report  must contain the following: 

"Sec. 8. ( l ) ( c )  An account of every f inancial  t ransaction d u r i n g  the 
immediately preceding reporting period between the lobbyis t  or  lob- 
by i s t  agent, o r  a  person acting on behalf of the lobbyist  o r  lobbyis t  
agent ,  and a  public o f f i c i a l  or  a  member of the public o f f i c i a l ' s  
immediate family, o r  a  business with which the individual i s  asso- 
c ia ted  in which goods and services having value of a t  l e a s t  $500.00 
a r e  involved. The account shall  include the date and nature of the 
t ransact ion,  the pa r t i e s  to  the t ransact ion,  and the amount involved 
in the transaction.  This subdivision shall  not apply t o  a f inancial  
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t r a n s a c t i q n  i n  t h e  o r d i n a r y  cou rse  o f  t h e  b u s i n e s s  o f  t h e  l o b b y i s t ,  i f  
t h e  p r i m a r y  b u s i n e s s  o f  t h e  l o b b y i s t  i s  o t h e r  than l o b b y i n g ,  and i f  . 
c o n s i d e r a t i o n  o f  equa l  o r  g r e a t e r  v a l u e  i s  r e c e i v e d  by t h e  l o b b y i s t .  
T h i s  s u b d i v i s i o n  s h a l l  n o t  a p p l y  t o  a  t r a n s a c t i o n  under taken  i n  t h e  
o r d i n a r y  c o u r s e  o f  t h e  l o b b y i s t i  s  bus iness ,  i n  wh ich  f a i r  m a r k e t  v a l u e  
i s  g i v e n  o r  r e c e i v e d  f o r  a  b e n e f i t  c o n f e r r e d . "  

" F i n a n c i a l  t r a n s a c t i o n "  i s  d e f i n e d  i n  s e c t i o n  3 ( 3 )  o f  t h e  A c t  (MCL 4.413) as a  
" l o a n ,  purchase,  s a l e  o r  o t h e r  t y p e  o f  t r a n s f e r  o r  exchange o f  money, goods, 
o t h e r  p r o p e r t y ,  o r  s e r v i c e s  f o r  va lue . "  F o r  purposes o f  d i s c u s s i o n ,  i t  i s  
assumed t h e  t r a n s a c t i o n s  between t h e  h o s p i t a l  and a r c h i t e c t u r a l  f i r m  f a 1  1  w i t h i n  
t h i s  d e f i n i t i o n  and i n v o l v e  goods o r  s e r v i c e s  o f  a t  l e a s t  $500 i n  va lue .  

S e c t i o n  8 ( l ) ( c )  i n d i c a t e s  t h a t  any f i n a n c i a l  t r a n s a c t i o n  o f  $500 o r  more between 
a  l o b b y i s t  and a  b u s i n e s s  w i t h  wh ich  a  p u b l i c  o f f i c i a l  i s  a s s o c i a t e d  mus t  be 
d i s c l o s e d  by t h e  l o b b y i s t  i n  i t s  semi-annual r e p o r t s  r e g a r d l e s s  o f  t h e  t r a n s a c -  
t i o n ' s  purpose.  However, i f  t h e  l o b b y i s t ' s  p r i m a r y  b u s i n e s s  i s  n o t  l o b b y i n g ,  a  
f i n a n c i a l  t r a n s a c t i o n  w h i c h  i s  i n  t h e  l o b b y i s t ' s  o r d i n a r y  c o u r s e  o f  b u s i n e s s  i s  
exempt f rom a i  s c l  o s u r e ,  p r o v i d e d  t h e  l o b b y i s t  r e c e i v e s  " c o n s i d e r a t i o n  o f  equa l  
o r  g r e a t e r  value."  I n  a d d i t i o n ,  a  l o b b y i s t  i s  n o t  r e q u i r e d  t o  r e p o r t  " a  t r a n -  
s a c t i o n  under taken  i n  t h e  o r d i n a r y  cou rse  o f  t h e  l o b b y i s t ' s  b u s i n e s s ,  i n  wh ich  
f a i r  m a r k e t  v a l u e  i s  g i v e n  o r  r e c e i v e d  f o r  a  b e n e f i t  c o n f e r r e d . "  

A  t r a n s a c t i o n  i s  " i n  t h e  o r d i n a r y  cou rse  o f  bus iness "  i f  i t  i s  a  normal ,  usua l  o r  
cus tomary  a s p e c t  o f  t h a t  b u s i n e s s .  I n  t h e  case o f  a  h o s p i t a l  , t h i s  i n c l  udes 
normal  o r  usua l  m a t t e r s  r e l a t i n g  t o  t h e  p r o v i s i o n  o f  h e a l t h  c a r e  s e r v i c e s ,  such 
a s  t h e  purchase o f  p h a r m a c e u t i c a l s .  However, i t  does n o t  appear  t h a t  t r a n s a c -  
t i o n s  between a  h o s p i t a l  and a  group o f  a r c h i t e c t s  a r e  a  p a r t  o f  t h e  h o s p i t a l  ' s  
o r d i n a r y  bus iness .  Consequen t l y ,  t h e  f i n a n c i a l  t r a n s a c t i o n s  r e f e r r e d  t o  i n  y o u r  
l e t t e r  do n o t  qual  i f y  f o r  t h e  f i r s t  exempt ion  found i n  s e c t i o n  8 ( l )  ( c )  because 
t h e y  a r e  n o t  " i n  t h e  o r d i n a r y  c o u r s e  o f  t h e  bus iness  o f  t h e  l o b b y i s t . "  

On t h e  o t h e r  hand, t h e  t r a n s a c t i o n s  between t h e  h o s p i t a l  and S a f e t y  Board mem- 
b e r ' s  a r c h i t e c t u r a l  f i r m  a r e  d i r e c t l y  re1  a t e d  t o  r n a i n t a i n i n y  o r  i m p r o v i n y  t h e  
h o s p i t a l  ' s  f a c i l  i t i e s .  F o r  example, t h e  h o s p i t a l  lnay consu l  t t h e  f i r m  when 
r e n o v a t i n g  a ward o r  c o n s t r u c t i n g  a  new wing.  Wh i l e  such t r a n s a c t i o n s  a r e  n o t ,  
s t r i c t l y  speak ing ,  a  p a r t  o f  t h e  h o s p i t a l ' s  o r d i n a r y  b u s i n e s s ,  t h e y  a r e  essen- 
t i a l  if t h e  h o s p i t a l  i s  t o  p r o v i d e  qual  i t y  h e a l t h  c a r e  s e r v i c e s .  

G iven  t h e  i n t e g r a l  re1  a t i o n s h i  p between t h e  s e r v i c e s  p r o v i d e d  by t h e  a r c h i  t e c -  
t u r a l  firm and t h e  h o s p i t a l  ' s  p r i m a r y  b u s i n e s s ,  i t  ~ r l u s t  be c o n c l u d e d  t h e  t r a n -  
s a c t i o n s  between t h e  h o s p i t a l  and f i r m  a r e  "unde r taken"  i n  f u r t h e r a n c e  o f  t h e  
h o s p i t a l  ' s  o r d i n a r y  bus iness .  As n o t e d  p r e v i o u s l y ,  t h e  l a s t  sen tence  o f  s e c t i o n  
8 ( 1  ) ( c )  exempts f i n a n c i a l  t r a n s a c t i o n s  "under taken"  i n  t h e  o r d i n a r y  c o u r s e  o f  a  
l o b b y i s t ' s  b u s i n e s s  i n  wh ich  f a i r  marke t  v a l u e  i s  g i v e n  o r  r e c e i v e d  f o r  a  bene- 
f i t  c o n f e r r e d .  T h e r e f o r e ,  i f  t h e  f i n a n c i a l  t r a n s a c t i o n s  between t h e  h o s p i t a l  
dnd p u b l i c  o f f i c i a l ' s  b u s i n e s s  a r e  a t  f a i r  marke t  v a l u e ,  t h e y  a r e  exempt f rom 
d i s c l o s u r e  under t h e  Ac t .  T h i s  exempt ion  does n o t  a p p l y ,  however ,  t o  t r a n s a c -  
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t i o n s  which are,  f o r  t h e  purpose of i n f l u e k i n g  t h e  member o f  t h e  a r c h i t e c t u r a l  
f i r m  when a c t i n g  a s  a  pub1 i c  o f f i c i a l .  

Th i s  response i s  in format iona l  only and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  
r u l  ing.  

Very t r u l y  y o u r s ,  

D i r e c t o r  
O f f i c e  o f  Hearings  and L e g i s l a t i o n  
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M I C H I G A N  D E P A R T M E N T  O F  S T A T E  

L A N S I N G  
RICHARD H. AUSTIN SECRETARY OF STATE 

M I C H I G A N  4 8 9 1 8  
STATE TREASURY BUILDING 

June 22, 1984 

Dav id  L. B a l l  , J r .  
M e t h o d i s t  c h i l d r e n ' s  Home Soc ie t y  
Chi 1  d ren '  s  V i  11 age 
26645 W. S i x  M i l e  Road 
D e t r o i t ,  Mich igan 48240 

Dear M r .  B a l l  : 

T h i s  i s  i n  response t o  you r  i n q u i r y  concern ing  appl i c a b i l  i t y  o f  t he  lobby  a c t  
( t he  "Ac t " )  , 1978 PA 472, t o  the Me thod i s t  Chi 1 d ren '  s  Home Soc ie ty .  
S p e c i f i c a l l y ,  you ask whether t he  Soc ie t y ,  which you d e s c r i b e  as an "o rgan i c  
p a r t "  o f  t h e  Un i t ed  Method is t  Church, i s  exempt f rom the  requ i rements  o f  t he  
Act .  

I n  P l e t z  v  Secre ta ry  o f  S ta te ,  125 Mich  App 335 (1983) ,  t h e  C o u r t  o f  Appeals 
he lT€ fZ t  " i n  o rder  to preserve t he  c o n s t i t u t i o n a l i t y  o f  t h e  ( l o b b y )  a c t ,  we 
i n t e r p r e t  i t  t o  except  churches and re1  i g i o u s  i n s t i t u t i o n s  from i t s  coverage 
and app l i ca t i on . "  The Cou r t  reasoned t h a t  r e q u i r i n g  churches and re1 i g i o u s  

L i n s t i  t u t i o n s  to r e g i s t e r  as 1  obbyi  s t s  and r e p o r t  t h e i r  1 obby ing expend i tu res  
would v i o l a t e  the F i r s t  Amendment "by c r e a t i n g  excess ive  and endur ing  
entanglements between s t a t e  government and r e l i g i o u s  i n s t i t u t i o n s . "  

Accord ing t o  your  l e t t e r  and accompanying m a t e r i a l s ,  t h e  Me thod i s t  C h i l d r e n ' s  
Home Soc ie t y  i s  p a r t i a l  l y  funded by the  Un i t ed  Me thod i s t  Church, t o  whorn the  
S o c i e t y  r e p o r t s  i t s  a c t i v i t i e s  a t  the  Church 's  two Annual Conferences. The 
Church a l s o  i s  r espons ib l e  f o r  s e l e c t i n g  a  m a j o r i t y  o f  t he  S o c i e t y ' s  Board o f  
D i r e c t o r s  and c o n t r o l s  the s e l e c t i o n  o f  the  remain ing d i r e c t o r s .  Thus, i t  
appears t h a t  the Method is t  Chi1 dren '  s  Home Soc ie t y  fa1 1  s  w i t h i n  the exemption 
c r e a t e d  by t h e  Cou r t  o f  Appeals f o r  churches and re1 i g i o u s  i n s t i t u t i o n s ,  and 
t h e  Soc ie t y  i s  n o t  s u b j e c t  t o  the  A c t ' s  r e g i s t r a t i o n  and r e p o r t i n g  
requi rements .  
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This response i s  informational only and does not consti tute a  declaratory 
ruling because none was requested. 

Very truly yours, 

Phi 11 i p f .  Frangos 
Di rector  
Office of Hearings and Legislation 
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M I C H I G A N  D E P A R T M E N T  O F  S T A T E  
L A N S I N G  

t3ICHARD H .  AUSTIN SECRETARY OF STATE 
M I C H I G A N  4 8 9 1  8 

S T A T E  T R E A S U R Y  BUILDING 

June 22, 1984 

James S tewar t  
Eaton County C o n t r o l l e r ' s  O f f i c e  
1045 Independence Boul evard 
Char1 o t t e ,  Mich igan 48813 

Dear M r .  S tewar t :  

Th i s  i s  i n  response to you r  reques t  f o r  a d e c l a r a t o r y  r u l i n g  concern ing appl i c a -  
b i l  i t y  o f  t h e  l obby  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  persons employed by e l e c t e d  
county  o f f i c i a l  s and the  coun ty  c o n t r o l  1 e r .  S p e c i f i c a l  l y ,  you  ask. whether s t a f f  
members o f  exempt pub1 i c  o f f i c i a l s  a r e  s u b j e c t  t o  the A c t ' s  requi rements " w h i l e  
p repa r i ng  r e s o l u t i o n s  passed by t he  Board of Commissioners t o  be sent  t o  the 
a p p r o p r i a t e  S t a t e  Legi  s l  a tors . "  

The i ssue  you r a i s e  i s  based upon your  understanding t h a t  the  Board o f  
Commissioners and the county  c o n t r o l l e r  a r e  excluded from the  o p e r a t i o n  o f  the 
Act. Whi le  i t  i s  c l e a r  t h a t  e l e c t e d  county  o f f i c i a l s ,  such as commissioners, 
a r e  exempt, you r  assumption t h a t  the c o n t r o l l e r ,  who i s  appointed to o f f i c e ,  i s  
n o t  r e q u i r e d  to r e g i s t e r  o r  r e p o r t  h i s  o r  her  l obby ing  a c t i v i t i e s  must be 
examined be fo re  proceeding f u r t h e r .  

Persons who a re  exempt from t h e  A c t  a r e  i d e n t i f i e d  i n  s e c t i o n  5 ( 7 )  (MCL 4.415), 
which p rov ides  i n  r e l e v a n t  p a r t :  

"Sec. 5. ( 7 )  L o b b y i s t  o r  l o b b y i s t  agent  does n o t  i nc l ude :  

( b )  A l l  e l e c t e d  o r  appointed p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  
government who a re  a c t i n g  i n  the  course o r  scope o f  the  o f f i c e  f o r  no 
compensation, o t h e r  than t h a t  p rov ided  by 1 aw f o r  the  o f f i c e .  

( c )  For  the  purposes o f  t h i s  a c t ,  s u b d i v i s i o n  ( b )  s h a l l  n o t  
i n c l  ude : 

( i i )  Employees o f  townships, v i l l a g e s ,  c i t i e s ,  c o u n t i e s  o r  school 
boards." 
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The Department has p r e v i o u s l y  i n d i c a t e d  the  exemption c r e a t e d  by s e c t i o n  5 ( 7 ) ( b )  
appl  i e s  o n l y  t o  o f f i c i a l  s who serve i n  autonomous, po l  icyrnaking c a p a c i t i e s .  As 
s t a t e d  i n  a December 7, 1983, l e t t e r  to Senator  Ed F r e d r i c k s ,  a person serves i n  
a po l i cymak ing  c a p a c i t y  i f  t h e  pe rson ' s  r e s p o n s i b i l i t i e s  a r e  o f  broad scope and 
n o t  c l e a r l y  de f i ned .  On t he  o t h e r  hand, an i n d i v i d u a l  who opera tes  a t  the  
d i r e c t i o n  o r  c o n t r o l  of ano ther  o r  w i t h i n  s p e c i f i e d  boundar ies does n o t  serve i n  
a po l icyrnak ing p o s i t i o n  and i s  n o t  a publ i c  o f f i c i a l  f o r  purposes o f  t he  Act .  

Accord ing to s e c t i o n  13b o f  1927 PA 257, as  amended (MCL 46.13b1, a county  
c o n t r o l  1 e r  i s  t h e  po l  i t i c a l  s u b d i v i s i o n i  s c h i e f  accoun t ing  o f f i c e r  whose broad 
range o f  d u t i e s  i n c l u d e  d i s c r e t i o n  o r  a u t h o r i t y  i n  m a t t e r s  i n v o l v i n g  the county.  
F o r  example, t h e  c o n t r o l l e r  i s  t h e  o n l y  o f f i c i a l  who may b i n d  the  county  t o  a 
c o n t r a c t  f o r  t he  purchase o f  m a t e r i a l s  and supp l ies .  I n  a d d i t i o n ,  t h e  
c o n t r o l  1 e r  i s  a u t h o r i z e d  t o  operate ,  m a i n t a i n  and r e p a i r  t he  coun ty  courthouse, 
j a i l ,  and l i g h t i n g ,  power o r  h e a t i n g  p l a n t ,  s u b j e c t  o n l y  t o  the l i m i t a t i o n  t h a t  
t h e  c o n t r o l  l e r  " s h a l l  n o t  c r e a t e  any 1 i a b i l  i t y  i n  excess o f  t he  a p p r o p r i a t i o n s  
t h e r e t o f o r e  made by t h e  board o f  superv isors . "  It t h e r e f o r e  appears t h a t  a 
coun ty  c o n t r o l l e r  serves i n  a po l i cymak ing  c a p a c i t y  v i s - a - v i s  t he  county ,  and you 
a r e  c o r r e c t  i n  y o u r  assumption t h a t  the  c o n t r o l l e r  i s  exc luded frorn the  A c t ' s  
requ i rements  by s e c t i o n  5 ( 7 )  ( b )  . 
Tu rn ing  t o  y o u r  ques t ion ,  s e c t i o n  5 ( 7 )  ( c )  s p e c i f i c a l l y  p rov i des  t h a t  employees 
o f  townships,  v i l l  ages, c i t i e s ,  c o u n t i e s  o r  school boards a r e  n o t  i n c l  uded 
w i t h i n  t he  s e c t i o n  5 ( 7 ) ( b )  exemption. Thus, i t  i s  c l e a r  t h a t  a p o l i t i c a l  sub- 
d i v i s i o n  must r e p o r t  expend i t u res  i t  makes t o  employees who communicate d i r e c t l y  
w i t h  o f f i c i a l s  i n  t he  e x e c u t i v e  o r  l e g i s l a t i v e  branch o f  s t a t e  government f o r  
t h e  purpose o f  i n f l u e n c i n g  l e g i s l  a t i v e  o r  a d m i n i s t r a t i v e  ac t i on .  However, t he  
Department has no t ,  p r i o r  to y o u r  reques t ,  t ho rough l y  cons idered  whether a per-  
son employed by an exempt publ  i c  o f f i c i a l  i s  s u b j e c t  to the  Ac t i  s requi rements  
when the  person makes no d i r e c t  communication b u t  mere ly  a s s i s t s  t h e  exempt 
o f f i c i a l  i n  h i s  o r  her  l o b b y i n g  e f f o r t .  

An e l e c t e d  o r  appo in ted  p u b l i c  o f f i c i a l  who q u a l i f i e s  f o r  the  s e c t i o n  5 ( 7 ) ( b )  
exemption i s  n o t  r e q u i r e d  to r e g i s t e r  as a l o b b y i s t  o r  l o b b y i s t  agent  o r  f i l e  
p e r i o d i c  d i s c l o s u r e  r e p o r t s .  By never a t t a i n i n g  t he  s t a t u s  o f  l o b b y i s t  o r  l ob -  
b y i s t  agent,  an exempt o f f i c i a l  i s  a l s o  absolved from t h e  recordkeeping requ i r e -  
ments o f  s e c t i o n  9 (MCL 4.419). It the re fo re  appears t h a t  an e l e c t e d  o r  . 
appo in ted  o f f i c i a l  o f  s t a t e  o r  l o c a l  government a c t i n g  i n  the course o r  scope o f  
o f f i c e  f o r  no a d d i t i o n a l  compensation i s  t o t a l  l y  exc luded from the  A c t ' s  
requi rements ,  un l  ess o the rw i  se spec i  f i c a l  l y  prov ided.  

Given t he  complete exemption g ran ted  t o  qua1 i f i e d  publ i c  o f f i c i a l  s, i t  must be 
conc luded the  l e g i s l a t u r e  d i d  n o t  i n t e n d  to r e q u i r e  a p o l i t i c a l  s u b d i v i s i o n  to  
r e c o r d  o r  r e p o r t  expend i tu res  made to a person who works f o r  an exempt p u b l i c  
o f f i c i a l ,  where the  employee's p a r t i c i p a t i o n  i s  1 i m i t e d  to a s s i s t i n g  i n  the pre-  
p a r a t i o n  o f  a communication made d i r e c t l y  by t h e  p u b l i c  o f f i c i a l .  To i n t e r p r e t  
t he  A c t  o the rw i se  would c r e a t e  an un in tended burden upon exempt o f f i c i a l  s by 
r e q u i r i n g  them t o  i d e n t i f y  f o r  the  b e n e f i t  o f  t h e i r  employees those com- 
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mun i ca t i ons  which a re  in tended  f o r  lobby ing .  There fo re ,  t i m e  an employee spends 
t y p i n g ,  copy ing ,  p o s t i n g  o r  o therw ise  ass i  s t i n g  an exempt pub1 i c  o f f i c i a l  ' s  com- 
mun i ca t i on  f o r  l obby ing  i s  viewed as p a r t  of t he  o f f i c i a l  I s  d i r e c t  communication 
and does n o t  have t o  be accounted f o r  by the  l o b b y i s t .  

I n  answer t o  y o u r  ques t ion ,  Eaton County i s  n o t  r e q u i r e d  to r e p o r t  compensation 
o r  o t h e r  expend i tu res  p a i d  t o  an employee w h i l e  p r e p a r i n g  a  r e s o l u t i o n  passed by 
t h e  Board o f  Commissioners f o r  t r a n s m i t t a l  by t h e  commissioners t o  the  l e g i s l a -  
t u r e .  However, i f  an employee l o b b i e s  an o f f i c i a l  i n  t he  e x e c u t i v e  o r  l e g i s l a -  
t i v e  b ranch  d i r e c t l y  o r  a s s i s t s  a  non-exempt person i n  p repa r i ng  +? lobby,  t h e  
coun ty  must r e p o r t  any expend i t u res  made, even though t he  employee i s  a c t i n g  
pu rsuan t  t o  an exempt p u b l i c  o f f i c i a l ' s  i n s t r u c t i o n s .  

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a d e c l a r a t o r y  r u l i n g  
because you r  reques t  d i d  n o t  c o n t a i n  a  c l e a r ,  conc i se  and complete statement o f  
f a c t s  as r e q u i r e d  by r u l e  3 ( 2 ) ,  1981 AACS R4.413. 

Very t r u l y  you rs ,  , 

P h i l l i p  T. Frangos 
t 

D i r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  


