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MEMORANDUM
TO: State Board of Education
FROM: Thomas D. Watkins, Jr., Chairman

SUBJECT: Approval of Revised Policy for the Appointment of Surrogate Parents for
Special Education Services for Purposes of Public Comment

The regulations implementing the Individuals with Disabilities Education Act (IDEA) at
34 CFR §300.515 require that public agencies which provide special education ensure
that the rights of a child are protected if: (1) No parent (as identified in §300.20) can be
identified; (2) the public agency, after reasonable efforts, cannot discover the
whereabouts of a parent; or (3) the child is a ward of the state under the laws of the state.
The State Board of Education has previously approved a Policy for the Appointment of
Surrogate Parents for Special Education Services. This Policy was last revised by State
Board of Education action in April of 2000 to comply with the regulations implementing
the Individuals with Disabilities Education Act (IDEA), published March 12, 1999.

New Administrative Rules for Special Education (Rules) were effective on June 6, 2002.

Changes to the Rules make it necessary to update the Policy for the Appointment of
P f i ucation Services. Staff has drafted revisions to the Policy
as indicated in Attachment A.

Under the regulations implementing the IDEA, the Department is required to seek public
comment on any changes to the state’s special education policies and procedures. The
Office of Special Education and Early Intervention Services will receive public comment
on the updated draft (Attachment B) of the Policy for the Appointment of Surrogate

I i 10 ices through September 30, 2002. Other documents
regarding special education procedures have been updated based on the new
Administrative Rules for Special Education, effective June 6, 2002. Public hearings on
these documents are being scheduled for September, 2002.

Following the period of public comment staff will summarize the comments and return to
the State Board of Education for approval of revisions to the Policy for the Appointment
S p for Special Education Servi
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ATTACHMENT A

POLICY FOR THE APPOINTMENT OF
SURROGATE PARENTS FOR SPECIAL EDUCATION SERVICES

The Policy for the Appointment of Surrogate Parents for Special Education Services (Policy)
applies to public agencies engaged in the education or care of individuals covered under the
Individuals with Disabilities Education Act (IDEA). The Policy is intended to interpret
federal provisions and the laws of the state as they may pertain to the provision of special
education programs and services where those respective state and federal jurisdictions
coincide. —

Policy -:. '-,.;-'.‘: P :
It is the policy of the State Board of Education (f E) that each pubhc agency, within the
meaning of the IDEA, shall ensure that the rights f a child are protected when:

1. No parent, as defined in 34 C.F.R. §300.20, can bementmed or

2. The public agency, after reasonable efforts, cannot discovir the whereabouts of a parent;
or e

3. The child is a ward of the state under the laws of the statcd

The duty of a public agency under the aforementioned: 11ws includes the assignment of an
individual to act as a “surrogate for the parent,” and. requires the development of a method
for: 1) determining whether a child nezds a surrogate for.the parent, and 2) for assigning a
surrogate for the parent to the child. The “surrogate for the parent” mauy represent the child
in all matters relating to: 1) the identification, evaluation, and educational placement of the
child, and 2) the provision of a free appropriate meyon (FAPE) to the child

(34 CFR. §300.515).

While Michigan’s Revised Administrative Rules for Spacial Educatnon (Rules) do-net
empley USE the term “surrogate parent” AT R 340 1725é1- éees—rmeese—a—duﬁ«-ea—pubke

its-duty-under R-3401725d. THE RES REFERENCE PROCEDURES FOR THE
APPOINTMENT OF A SURROGATE PARENT.

Definitions

The term “surrogate parent” is not expressly defined, but rather is functionally defined in the
federal regulations implementing the IDEA. There is no definitional equivalent for the term
in State law. The regulations use the terms “surrogate parent” and “surrogate for the parent”
interchangeably (34 C.F.R. §300.515).

The term “parent,” as defined in 34 C.F.R §300.20 means a parent, a guardian, a person
acting as a parent of a child, or a surrogate parent who has been appointed in accordance with
34 C.F.R. §300.515. The term does not include the State if the child is a ward of the State.

34 C.F.R. §300.20 provides that “parent” includes persons acting in the place of a parent,
such as a grandmother or step-parent with whom the child lives, as well as persons who are
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legally responsible for a child’s welfare. Under 34 C.F.R. §300.20, Michigan-allows a foster
parent to MAY act as a parent if the natural parents’ authority to make educational decisions
on the child’s behalf has been extinguished under State law and the foster parent has an
ongoing, long-term parental relationship with the child, is willing to make the educational
decisions required of parents under the IDEA, and has no interest that would conflict with the
interests of the child.

Mlchlgan s Rules (R 340. l701b(e)) deﬁne ‘“parent” as-‘—the-motherfather,orlegally
designated rdian-of the-hand ; perser IN PARALLEL LANGUAGE TO THE

F EDERAL REGULATIONS ‘Parent’ also means the affected handicapped-persen YOUTH
WITH A DISABILITY when the perser STUDENT reaches 18 years of age, if a legal
guardian has not been appointed by appropriate court proceedings.

“Public agencies” include local educational agenc§
(PSAs), intermediate school districts (ISDs), the Nlichigan Dend
Michigan Department of Community Mental HealH *".& IS

Agency (FIA), and the Michigan Department of Cprrections (MD

: (LEAs), pubhc school academies

OC).
Procedures

The implementing regulations for the IDEA place a twofold duty on public agencies: 1) to
determine whether a child needs a surrogate for the parent and_ if so, 2) to assign the
surrogate. The regulations require the development of a method to carry out this duty. Those
regulations and case law or official interpretations related to application of the regulations
provide additional clarification about reqmrememe. The following procedures incorporate
those considerations.

The differences in organizational structures and missions 6fsendice among those public
agencies included in the definition compel flexibility in how those agencies are permitted to
administer their responsibility efficiently and in a manner that kkeps the surrogate resource as
proximal as possible to the population in need.

Public agencies, particularly State governmental agencies, ‘ma v carry out this duty as a
central administrative office activity, or as a decentralized responsibility assigned to specific
facilities or agency subunits. LEAs, PSAS, or ISDs ma 11kew1§e carry out this
responsibility independently, in consortium, or as anJSEEfm.

The procedure that best suits the particular public agencies inv olved must be described in the
ISD Plan for the Delivery of Special Education Pm grams md Semces (Plan), or in the
interagency agreement with the MDE. : S

To meet the federal requirements, the following characteristics apply to this Policy and any
specific agency procedure.

Public agencies shall ensure that a person selected as a surrogate:

Is not an employee of the State educational agency (SEA), the LEA, THE PSA, or any
other agency that is involved in the education or care of the child.

2. Has no interest that conflicts with the interest of the child he or she represents.

3. Has knowledge and skills that ensure adequate representation of the child.
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4. A public agency may select as a surrogate, a person who is an employee of a nonpublic
agency that only provides noneducational care for the child, and who meets the standards
in paragraphs (c)(2)(ii) and (iii) of 34 C.F.R. §300.515.

Delineation of Operational Responsibilities

The SBE MDE, under its general supervisory responsibility and as the federal grant recipient,
has the responsibility to assure that surrogate parents are available for any child covered
under the IDEA who is in need of a surrogate for the parent.

Each public agency that has the responsibility for providing the education or care of the
individual has the responsibility to develop and maintain an adequate pool of potential
surrogate parents.

If the student is a ward of the State or court, the agency having the responsibility for the
general care of the student should have the responsthitity™to appoint a surrogate conforming
to the requirements of the IDEA. '

If the student is a ward of the State, the identiﬁcat?ﬁ and whereabouts of the parent, as well
as the status of residual parent rights, should be kiown. ﬁ these factors are not known, then
the agency with which wardship resides is generally oht to Je the agency that is
responsible for the general care of the individual. §f¥ sghould identify a surrogate
narent from the pool of potential surrogate parents.

If the student is aet NOT the ward of the State or the courtfithe public agency responsible for
the special education of the student has the responsibility ta appoint a surrogate parent. and-te
seek-suardianship-throush-the provisions-of- R-340-1725d —The surrogate may serve pending
the-sutcome-ofthe R 340.1725d-procedure—The appointrmentifay-continue-depending-on-the
prtiettars-ofthat ouicomes 1

The MDE has the responsibility to resolve conflictsgiisi

“=or

the need for a surrogate parent exists and/or if the ffoposed® irrogate is free from conflict of
interest. A |

L
o e

Each ISD must assure that the 1SD, the LEAs, and PSAs

To be effective, the training should incorporate: %

TR T T B
T in

aw g i

1. Laws governing the provision of special education services, including those pertaining to
procedural safeguards; and

2. Characteristics of the public agency and/or district providing care or special education for
the child in question; and

3. Individualized Educational Planning Team responsibilities and processes; and

4. The opportunity for the surrogate parent to become familiar with the needs of the child to
whom the surrogate has been appointed.
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Developing and Maintaining the Parent Surrogate Resource

When the need for a surrogate parent arises, it is usually under circumstances that are
governed by time lines; i.e., when the agency receives a referral of a child who is suspected
to be disabled or when the agency proposes or refuses to change the evaluation, diagnosis,
placement, or FAPE for a child, change-ef-educational-status, or for any follow-up
proceedings to resolve conflicts such as hearings or complaints involving the child. Itis
essential, as a condition of timely resolution of the activity and for fundamental fairess, that
a surrogate be appointed in an expeditious manner. For that reason, it is important to have
developed a resource to obtain adequately prepared surrogate parents.

There are various public or private associations or organizations to which a public agency
may turn as a source to supply surrogate parents when the need arises. Depending on the
nature and primary mission of the public agency, gne source may be more appropriate than
the other. |

Special Education Parent Advisory Committees
tase

ISDs are required by State law to maintain a Speci#ft Education Parent Advisory Committee
(PAC) that is composed of parents of children with disabglities. Members of this PAC could
serve as surrogate parents, or the PAC could assuthe SO] ke coordinating role in the
development of the resource. SR

Many State agencies that have the responsibility for the residential care and the education of
the child also have parent advisory committees that could scnrr: in a capacity similar to the
ISD PAC. i

Other resources: e d
* Foster parent agencies

* Volunteer service agencies
* Parent organizations

» Citizen advisory groups associated with the primary care ﬁy

Resolution of Conflicts Regarding Appointlnemybtzus_ﬁ;r;g_éte Parents

If a question as to the need for a surrogate parent ag ficre is a question as to the
appropriateness (existence of a conflict of interestffof the particglar surrogate parent
appointment, the agency responsible for appointing the surrogag parent should immediately
attempt to resolve the question by meeting with the gigdisjduaigvho gave rise to the question.

If the conflict cannot be resolved in a timely fashlon to address the pending education
matters, the agency with the responsibility to appoint the surrogate for the parent should
1mmedlately petition the MDE’s Office of Special Education and Early Intervention Services
(OSE/EIS) director to resolve the conflict.

The director shall assign a staff member to investigate the matter and to file a disposition
report. The agencies holding the question should be responsible to clearly identify the
specific areas in dispute and to provide all information necessary and requested by the
OSE/EIS staff.

The OSE/EIS determination may be appealed to a court of competent jurisdiction.
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ATTACHMENT B

POLICY FOR THE APPOINTMENT OF
SURROGATE PARENTS FOR SPECIAL EDUCATION SERVICES

The Policy for the Appointment of Surrogate Parents for Special Education Services (Policy)
applies to public agencies engaged in the education or care of individuals covered under the
Individuals with Disabilities Education Act (IDEA). The Policy is intended to interpret
federal provisions and the laws of the state as they may pertain to the provision of special
education programs and services where those respective state and federal jurisdictions
coincide. -

Policy R ool

AL

It is the policy of the State Board of Education (§BE) that each public agency, within the
meaning of the IDEA, shall ensure that the rights 6f a child are protected when:

No parent, as defined in 34 C.F.R. §300.20, can be. 1dent1:led or
2. The public agency, after reasonable efforts, cannot disco: ver the whereabouts of a parent;

3. The child is a ward of the state under the laws of the stateJ

The duty of a public agency under the aforementioned faws includes the assignment of an
individual to act as a “surrogate for the parent,” and.requires the development of a method
for: 1) determining whether a child necds a surrogate for.the parent, and 2) for assigning a
surrogate for the parent to the child. The “surrogate for the parent” may represent the child
ulx] a;ll matters relating to: 1) the identification, evaluation, and educational p{ﬁcenﬁﬁr:it of the
child, and 2) the provision of a free appropnate P, ed n (FAPE) to the ¢

(34 CFR. §300.515). “ Wo

Michigan’s Revised Administrative Rules for Special Education (Rules) use the term
“surrogate parent” at R 340.1725f. The Rules reterence procedures for the appointment of a
surrogate parent.

Definitions

The term “surrogate parent” is not expressly deﬁn' d, but rather is functionally defined in the
federal regulations implementing the IDEA. There is no deﬁnmonal equivalent for the term
in State law. The regulations use the terms “surrogate parent” and “surrogate for the parent”
interchangeably (34 C.F.R. §300.515).

The term “parent,” as defined in 34 C.F.R §300.20 means a parent, a guardian, a person
acting as a parent of a child, or a surrogate parent who has been appointed in accordance with
34 C.F.R. §300.515. The term does not include the State if the child is a ward of the State.
34 C.F.R. §300.20 provides that “parent” includes persons acting in the place of a parent,
such as a grandmother or step-parent with whom the child lives, as well as persons who are
legally responsible for a child’s welfare. Under 34 C.F.R. §300.20, a foster parent may act as
a parent if the natural parents’ authority to make educational decisions on the child’s behalf
has been extinguished under State law and the foster parent has an ongoing, long-term
parental relationship with the child, is willing to make the educational decisions required of
parents under the IDEA, and has no interest that would conflict with the interests of the child.
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Michigan’s Rules (R 340.1701b(e)) define “parent” in parallel language to the federal
regulations. ‘Parent’ also means the affected youth with a disability when the student
reaches 18 years of age, if a legal guardian has not been appointed by appropriate court
proceedings.

“Public agencies” include local educational agencies (LEAs), public school academies
(PSAs), intermediate school districts (ISDs), the Michigan Department of Education (MDE),
Michigan Department of Community Health (MDCH), Family Independence Agency (FIA),
and the Michigan Department of Corrections (MDOC).

Procedures

The implementing regulations for the IDEA place gbwofold duty on public agencies: 1) to

determine whether a child needs a surrogate for th¢ parent and, if so, 2) to assign the

surrogate. The regulations require the developmegt. gt method to carry out this duty. Those
Tarea 1o apmication of the regulations

g procedures incorporate

provide additional clarification about requiremen - The follo
those considerations. -

The differences in organizational structures and myg
agencies included in the definition compel flexibiljty in Bow thok
administer their responsibility efficiently and in a pratirerthetkee
proximal as possible to the population in need.

Public agencies, particularly State governmental agencies;fmay ¢arry out this duty as a
central administrative office activity, or as a decentralized responsibility assigned to specific
facilities or agency subunits. LEAs, PSAs, or ISDs may likewise carry out this responsibility
independently, in consortium, or as an I1SD function. -

The procedure that best suits the particular public agencies inv uh ed must be described in the
ISD Plan for the Delivery of Special Education Pr ogifins andgprvices (Plan), or in the
interagency agreement with the MDE. &

To meet the federal requirements, the following chamctemfjcs apply to this Policy and any
specific agency procedure.

Public agencies shall ensure that a person selected m:

1. Is not an employee of the State educational ag&ncv (SEA), the LEA, THE PSA, or any
other agency that is involved in the education or:care ofithe child.

2. Has no interest that conflicts with the interest of the child he or she represents.

3. Has knowledge and skills that ensure adequate representation of the child.

4. A public agency may select as a surrogate, a person who is an employee of a nonpublic
agency that only provides noneducational care for the child, and who meets the standards
in paragraphs (c)(2)(ii) and (iii) of 34 C.F.R. §300.515.

Delineation of Operational Responsibilities

The MDE, under its general supervisory responsibility and as the federal grant recipient, has

the responsibility to assure that surrogate parents are available for any child covered under
the IDEA who is in need of a surrogate for the parent.
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Each public agency that has the responsibility for providing the education or care of the
individual has the responsibility to develop and maintain an adequate pool of potential
surrogate parents.

If the student is a ward of the State or court, the agency having the responsibility for the
general care of the student should have the responsibility to appoint a surrogate conforming
to the requirements of the IDEA. :

If the student is a ward of the State, the identification and whereabouts of the parent, as well
as the status of residual parent rights, should be known. If these factors are not known, then
the agency with which wardship resides is generally thought to be the agency that is
responsible for the general care of the individual. Jhat agency should identify a surrogate
parent from the pool of potential surrogate parents;

If the student is not the ward of the State or the courtjthepubhcagency responsible for the
special education of the student has the responsibility to appoint a surrogate parent.

The MDE has the responsibility to resolve conflicl#"arising from determination of whether
the need for a surrogate parent exists and/or if the proposed surrogate is free from conflict of
interest. b

Each ISD must assure that the ISD, the LEAs, and PSAs comply with this Policy. Each ISD
Plan or agency agreement must provide a description of how the pool of surrogate parents is
maintained and how appropriate training is provided to patential surrogate parents.

To be effective, the training should incorporate:

1. Laws governing the provision of special education services, including those pertaining to
nrocednral cafeonards and &

2. Characteristics of the public agency and/or diM care or special education for
the child in question; and ;

3. Individualized Educational Planning Team reSpLuﬁéi-tw i t_ ties and processes; and

4. The opportunity for the surrogate parent to became familiar with the needs of the child to
whom the surrogate has been appointed. i :

Developing and Maintaining the Parent Surrogate:Resource

When the need for a surrogate parent arises, it is usually under circumstances that are
governed by time lines; i.e., when the agency receives a referral of a child who is suspected
to be disabled or when the agency proposes or refuses to change the evaluation, diagnosis,
placement, or FAPE for a child, or for any follow-up proceedings to resolve conflicts such as
hearings or complaints involving the child. It is essential, as a condition of timely resolution
of the activity and for fundamental fairness, that a surrogate be appointed in an expeditious
manner. For that reason, it is important to have developed a resource to obtain adequately
prepared surrogate parents.

There are various public or private associations or organizations to which a public agency
may turn as a source to supply surrogate parents when the need arises. Depending on the
nature and primary mission of the public agency, one source may be more appropriate than
the other.

3 OSE/EIS 7/2002



Special Education Parent Advisory Committees

ISDs are required by State law to maintain a Special Education Parent Advisory Committee
(PAC) that is composed of parents of children with disabilities. Members of this PAC could
serve as surrogate parents, or the PAC could assume some coordinating role in the
development of the resource.

Many State agencies that have the responsibility for the residential care and the education of
the child also have parent advisory committees that could serve in a capacity similar to the
ISD PAC.

Other resources:

+ Citizen advisory groups associated with the primary care agency
* Foster parent agencies N ——

* Volunteer service agencies o m——

* Parent organizations /

Resolution of Conflicts Regarding Appo i_nrment of Surrogate Parents

If a question as to the need for & surrogate parent arises, nr if there is a question as to the
appropriateness (existence of a conflict of interesty of the'particular surrogate parent
appointment, the agency responsible for appointing the surrogate parent should immediately
attempt to resolve the question by meeting with the indi\.-'iduals who gave rise to the question.
If the conflict cannot be resolved in a timely fashipn fo nddrcss the pending education
matters, the agency with the responsibility to appointthg surrogate for the parent should
unmedlately petition the MDE’s Office of bpu.;al Education: and I:drl'_-fr Intervention Services
(OSE/EIS) director to resolve the conflict

The director shall assign a staff member to investigate the matter and to file a disposition
report. The agencies holding the question should bL rcapunsfb]a. to clearly identify the
specific areas in dispute and to provide all information nmsaq and requested by the
OSE/EIS staff. i

The OSE/EIS determination may be appealed to a court Gf x_:um;u:!.::m jurisdiction
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