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EXECUTIVE ORDER 7.0

Ordering Facilities to Transfer or Receive Patients with Mental Illness and Suspending Certain Statutory Provisions to Respond to the Current Disaster Emergency

Pursuant to the authority vested in the Office of the Governor of the State of Colorado, and pursuant to relevant portions of the Colorado Disaster Emergency Act, § 24-32-2100 et seq., C.R.S. (2002), I, Bill Owens, Governor of the State of Colorado, issue this Executive Order as follows:

1.
Background and Need
On _____________, 200__, acting pursuant to § 24-32-2104(8), the Governor's Expert Emergency Epidemic Response Committee ("Committee") determined that an emergency epidemic exists in the State of Colorado [or name county]. I issued Executive Order ____, dated _____________, 200__, the existence of a Disaster Emergency, pursuant to C.R. S. § 24-32-2104, in the State of Colorado and activating the State Emergency Operations Plan.

Acting in accordance with C.R.S.§ 24-32-2104(8)(d), and the State Emergency Function (SEF) #8 provisions of the State Emergency Plan, the Committee has found that:

A. 
An emergency epidemic exists infecting or exposing a great number of people to disease, agents or toxins;

B. 
The number of persons seeking medical treatment at hospitals may far exceed the capacity of any given hospital or health care facility;

C. 
Some hospitals or health care facilities may need to transfer some existing patients to make beds available for new patients who are victims of the present disaster emergency. Some of these transferred patients may be persons with a mental illness.

D. 
There is a shortage of beds in facilities that normally treat persons with a mental illness and that are designated by the Executive Director of the Department of Human Services, pursuant to C.R.S. 27-10-101 et seq. ("Designated Facility.")

E 
The transfer of persons with a mental illness from a Designated Facility to some other facility is necessary to combat the current epidemic and promote the public health.

Therefore, pursuant to C.R.S. § 24-32-2104(8)(e)(II), the Committee has advised me that ordering a Designated Facility to transfer patients with a mental illness and requiring a non​designated facility to receive such patients is a reasonable and appropriate measure to reduce or prevent the spread of the disease, agent or toxin and to protect the public health.

The Current Mental Health System

Colorado has adopted a statute providing for the care and treatment of people with mental illness. C.R.S. § 27-10-101 et seq. (referred to herein as "the Act.) Under the Act, a "mentally ill person" means a person with a substantial disorder of the cognitive, volitional, or emotional processes that grossly impairs judgment or capacity to recognize reality or to control behavior...." C.R.S. § 27-10-102(7). (referred to herein as "persons with a mental illness.") A "facility" is defined as a "public hospital or a licensed private hospital, clinic, community mental health center or clinic, institution, sanitarium, or residential child care facility that provides treatment for mentally ill persons." The Executive Director of the Department of Human Services approves and designates facilities to provide emergency, short-term and long-term care and treatment to mentally ill persons. See C.R.S. § § 27-10-105(1)(b), 27-10-107 (1)(c) and 27​10-109(1)(c) (referred to herein as "Designated Facility.") The Act provides for procedures by which persons with a mental illness are committed to a facility for a length of time that is appropriate to their treatment. Persons with a mental illness ordinarily may not be committed to a facility that is not certified by the Department.

Persons with a mental illness receiving care and treatment under the Act are entitled to certain rights that are specified in C.R.S. § § 27-10-116 and 117. A Designated Facility has the facilities, equipment and staffing to deliver the care and treatment specified in these statutes.

Normally, all information obtained and records prepared in the course of providing any services under the Act to any person with a mental illness are confidential and privileged. C.R.S. § 27-10-120. However, C.R.S. § 27-10-120(1)(a) authorizes disclosure in "communications between qualified professional personnel in the provision of services or appropriate referrals."

The Department operates the Colorado Mental Health Institute at Ft. Logan, located in Denver, Colorado ("CMHI-Ft. Logan.") and the Colorado Mental Health Institute at Pueblo (CMHI-Pueblo). Both CMHI-Ft. Logan and CMHI-Pueblo have facilities to care and treat persons with a mental illness.

Managed Care Plans and Reimbursement
Many Coloradans receive health care through managed care plans. Generally, an insurance carrier (carrier) establishes a network of health care providers (providers) who deliver care to persons who pay premiums to the carrier and who become covered by the plan. When a covered person seeks medical care from a network provider, the covered person pays a co​payment to the provider and the carrier pays the remaining cost of services to the provider. Colorado statute and regulations of the Insurance Commissioner set forth certain network requirements.

C.R.S. § 10-16-704(2)(a) provides that "In any case where the carrier has no participating providers to provide a covered benefit, the carrier shall arrange for a referral to a provider with the necessary expertise and ensure that the covered person obtains a covered benefit at no greater cost to the covered person than if the benefit were obtained from participating providers." C.R.S. § 10-16-704(8) states that "[n]o managed care plan shall deny or restrict in-network
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covered benefits to a covered person solely because the covered person obtained treatment outside the network... Nothing in this subsection (8) shall be construed to require a managed care plan to pay for any benefit obtained outside the plan's network unless the contract or certificate provides for that out-of-network benefit."

Responding to the Current Disaster Emergency

As a part of the State's preparedness planning for a bioterrorist attack or a mass casualty event, the Department, the Department of Public Health and Environment (CDPHE) and the Committee have established a plan to maximize hospital utilization to treat victims of a disaster emergency. Under that plan, in the event of a bioterrorist attack, the medical incident command center at CDPHE will receive information from hospital Designated Facilities regarding their need to transfer patients with a mental illness. The CDPHE will communicate these needs to the command center at the Division of Mental Health (Division.) The Division will then communicate with the hospital Designated Facilities to coordinate and direct the transfer and placement of patients with a mental illness from that Designated Facility to another facility, which may be CMHI-Ft. Logan, CMHI-Pueblo or other facilities specified in the plan.

While the transfer of mentally ill patients from a Designated Facility may cause some short-term disruption in the care and treatment of those individuals, I find that due to the catastrophic nature of the current disaster emergency, such a disruption is necessary to protect the public health, safety and welfare.

Mission_ and Scope

This Executive Order orders the following:

A. The provisions of the Act and associated Department regulations requiring mentally ill persons who are committed for care and treatment to be placed in a Designated Facility are suspended.

B. I order the implementation of the plan developed by the Department and approved by the Committee for the transfer of patients with a mental illness from hospitals that are Designated Facilities.

C. A hospital that is also a Designated Facility may transfer mentally ill patients to make beds available for victims of the current disaster emergency. Hospitals needing to make such transfers shall notify CDPHE, who shall convey such information to the command center at the Division. The Division shall communicate with the hospital to coordinate and direct the release of such patients to a facility as determined by the Division, which may include CMHI-Ft. Logan, CMHI-Pueblo, other Designated Facilities or other facilities as determined by the Division.

D. Because of this emergency placement, a person with a mental illness may be placed in a facility that is not staffed or equipped to provide all of the care and treatment specified by the Act. Therefore, the provisions of the Act specifying the rights of mentally ill persons pertaining to their care and treatment during the time of their commitment are also suspended. However,
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any facility that receives mentally ill persons pursuant to this executive order shall act in good faith to provide for the health, safety and welfare of the mentally ill persons.

E. To facilitate and track the transfer of persons with a mental illness, a Designated Facility may need to disclose a limited amount of identifying personal information about that person to the facility receiving such person. For that limited purpose only, the confidentiality provisions of § 27-10-120 are suspended. A Designated Facility may disclose the name, residential address, date of birth and diagnosis of the person with a mental illness to the facility receiving that person. If, based upon the extent of the illness of the transferred person, the transferring facility believes that sending the transferred person's medical record to the receiving facility will provide necessary continuity of care, the transferring facility may send the medical record without the transferred person's consent.

F. Designated Facilities and any receiving facility that complies in good faith with this Executive Order shall be immune from civil or criminal liability under state law pursuant to C.R.S. § 24-32-2111.5 (2).

G. If a patient with a mental illness is covered under a managed care plan and is transferred to a facility and receives care from health providers that are not a part of the network of that patient's carrier, then I order the following:

(1) The provisions of C.R.S. § 10-16-704(8) regarding nonpayment for benefits outside of the plans network are hereby suspended;

(2) The carrier shall reimburse the facility or any health care provider that actually provides care to the person with a mental illness at the same rate and on the same terms and conditions that the carrier contracted with the Designated Facility, as if the transferee facility or health care provider were a part of the carrier's network;

(3) The facility and any health care professionals shall not seek from the carrier reimbursement of an amount greater than the carrier's in-network reimbursement for services provided to the person with a mental illness.

(4) The facility or health care provider shall not "balance bill" the patient with a mental illness any difference between the amount paid buy the carrier and the amount of the facility or health care providers bill charge.

3. Duration

This Executive Order shall expire thirty (30) days from the date of its signature, unless rescinded or extended by Executive Order.

Given under my hand and The Executive Seal of the State of Colorado, this Day of
, 200. Bill Owens, Governor
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