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INTRODUCTION

This case presents two of the most urgent and jurisprudentially significant
questions of criminal procedure this Court will face in 2012: (1) whether the U.S.
Supreme Court’s recent ban of mandatory life-without-parole (LWOP) sentences for
teenager murderers, Miller v Alubama, 132 S Ct 2455 (2012), should be applied
retroactively to defendants who have already exhausted their direct appeal rights,
and (2) the appropriate remedy for those defendants to whom Miller applies. The
Court’'s answer to those two questions will affect hundreds of incarcerated
individuals, as well as innumerable family members and friends who are
threatened with being forced to relive their loved ones’ horrific deaths as part of a
parole-determination proceeding in a Michigan trial court.

Attorney General Bill Schuette respectfully requests leave to intervene, and

further requests that the Court grant leave on an emergency basis.




BACKGROUND

Until June 27, 2012, Michigan law mandated LWOP sentences for all
defendants—including teenagers—convicted of murder in adult court. MCL
791.234(6)(a). Although prosecutors have exercised their discretion to bring adult
murder charges only in cases involving the most heinous teenage murderers, there
are currently 368 offenders in the Michigan Department of Corrections who were
convicted of first-degree murder and sentenced to LWOP for offenses committed
while juveniles. (Attachment A, List of 368 Juvenile Offenders Serving Life for
First-Degree Murder.) This is the second-highest population of teenage murderers
serving LWOP sentences in the United States.

In Miller, the U.S. Supreme Court declined the petitioners’ invitation to
categorically ban LWOP sentences for teenage murderers. But the Court
announced a new procedural rule: “a judge or jury must have an opportunity to
consider mitigating circumstances” before sentencing a teenage murderer to LWOP.
132 8 Ct at 2475, The Court’s holding did not specify whether Miller should be
applied retroactively, nor did it specify the appropriate remedy when a sfate has a
mandatory LWOP sentencing scheme. Accordingly, it is up to state courts, in the
first instance, to answer the important questions of retroactivity and Miller's

application in sentencing proceedings.




ATTORNEY GENERAL’S RIGHT TO INTERVENTION

The Attorney General has a right to intervene in this matter, pursuant to
MCI. 14.28, which provides in pertinent part:
The attorney general shall prosecute and defend all actions in the
supreme court, in which the state shall be interested, or a party; . . .
and the attorney general . . . may, when in his own judgment the
interests of the state require it, intervene in and appear for the people
of this state in any other court or tribunal, in any cause or matter, civil

or criminal, in which the people of this state may be a party or
interested. [MCL 14.28. See also MCL 14.101 and MCR 2.209(A)(1) ]

Cf. People v Monaco, 475 Mich 1222; 716 NW2d 587 (2006).

The Attorney General is the Chief Law Enforcement Officer of the State of
Michigan, see Fieger v Cox, 274 Mich App 449, 451; 734 NW2d 602 (2007), and
supervises and advises all the prosecutors in the State of Michigan under MCL
14.30. See People v Foster, 377 Mich 233, 234-235; 140 NW2d 513 (1966).

The Attorney General asks to intervene because of his role as Chief Law
Enforcement Officer, and also because he is currently defending a challenge to the
constitutionality of Michigan law in Hill v Snyder, (No. 10-14568), pending in the
United States District Court for the Eastern District of Michigan, before the
Honorable Corbett O'Meara. The same retroactivity issue presented here is also
being litigated in Hill. The question of retroactivity being a state-law decision in
the first instance, see generally Danforth v Minnesota, 552 US 264 (2008), this

Court’s timely answer of the two Miller questions presented is essential.




DISCUSSION

I This Court should grant leave immediately to determine Miller’s
retroactivity and its remedy.

For the well-stated reasons in Wayne County’s answer to the application, this
Court should grant and resolve both the retroactivity and remedy questions that the
U.S. Supreme Court left open in deciding Miller v Alabama.

First, the issues presented involve a substantial question as to the validity of
Michigan’s parole statute, which does not even contemplate life with parole
sentences for teenage murderers. MCR 7.302(B)(1). Second, this case involves a
state subdivision and an interest of great significance, not only to teenage
murderers and affected family members and friends, but to the Michigan public
writ large. MCR 7.302(B)(2). Timely resolution of the issues is of the essence.
Third, the issues presented involve legal principles of major significance to the
State’s jurisprudence, affecting literally hundreds of existing sentences and scores
of future cases. MCR 7.302(BX3). And fourth, although the lower courts have not
yet had a chance to rule on these questions, decisional delay is certain o cause
harm to teenage murderers (if a trial court erroneously denies retroactivity) or
family members and friends of murdered vietims (if a trial court erroneously applies
Miller retroactively, forcing them to testify unnecessarily at the parole-
determination hearing). MCR 7.302(B)(4).

For all these reasons, the Attorney General respectfully requests that the
Court immediately grant leave to appeal and resolve the important pair of questions

presented.




II. This Court should hold that Miller v Alabama does not apply
retroactively to teenage murderers who have already exhausted
their direct appeals.

“Application of constitutional rules not in existence at the_ time a conviction
became final seriously undermines the principle of finality which is essential to the
operation of our criminal justice system.” Teague v Lane, 489 US 288, 309 (1989).
The retroactive application of new rules to cases on collateral review impedes the
effective operation of state criminal justice systems by “continually forc[ing] the
States to marshal resources in order to keep in prison defendants whose trials and
appeals conformed to then-existing constitutional standards.” Id. at 310. By
limiting the retroactive application of new rules in collateral review, “the Teague
principle protects not only the reasonable judgments of state courts but also the
States’ interest in finality quite apart from their courts.” Beard v Banks, 542 US
406, 413 (2004).

Based on these principles, the U.S. Supreme Court has held that while new
rules announced in its decisions apply to all cases that are pending on direct review
or not yet final, new rules of procedure apply retroactively only if they are
“watershed rules of criminal procedure implicating the fundamental fairness and
accuracy of the criminal proceeding.” Schriro v Summerlin, 542 US 348, 351, 352
(2004). Since setting up this retroactivity framework in 1989, the Supreme Court
has not recognized a single “watershed” procedural rule. Under the Teague rubric,

Miller v Alabama should not be applied retroactively.




A, The rule that the U.S. Supreme Court announced in Miller is
new,

The first step in the Teague analysis is determining whether the rule
announced in Miller is new. “The ‘new rule’ principle . . . validates reasonable,
good-faith interpretations of existing precedents made by state courts even though
they are shown to be contrary to later decisions.” Butler v McKellar, 494 US 407,
414 (1990). To determine if a rule is new, a court must first ascertain when the
defendant’s conviction became final. Beard, 542 US at 411 {citation omitted). A
state conviction is “final for purposes of retroactivity analysis when the availability
of direct appeal to the state courts has been exhausted and the time for filing a
petition for a writ of certiorari has elapsed or a timely filed petition has been finally
denied.” Id. (citation and quotation marks omitted). There is no dispute here that
Davis’ conviction was final at the time the Miller rule was announced on June 25,
2012.

To determine whether the Miller rule is, indeed, new, a court ascertains the
“legal landscape” at the time the defendant’s conviction became final and asks
whether then-existing precedent “compels the rule.” Beard, 542 US at 411, “[A]
case announces a new rule when it breaks new ground or imposes a new obligation
on the States or the Federal Government.” Teague, 489 US at 301. A new rule is
defined as one that “was not dictated by precedent existing at the time the
defendant’s conviction became final.” Id.

Here, it cannot be reasonably disputed that the Miller rule broke new ground.

At the time the opinion issued, three-quarters of the states and the federal




government had life-without-parole sentencing for teenage murderers. Twenty-nine
states had a mandatory scheme. And the Supreme Court had never suggested that

these sentencing regimes were unconsfitutional.

B. The new rule that the U.S. Supreme Court announced in Miller
is procedural.

The second step in the Teague analysis is to determine whether the new rule
announced in Miller is substantive or procedural. New substantive rules—which
generally apply retroactively—include those that “narrow the scope of a criminal
statute by interpreting its terms,” as well as those that “place particular conduct or
persons covered by the statute beyond the State’s power to punish.” Schriro, 542
US at 351-352 (citations omitted). “In contrast, rules that regulate only the
manner of determining the defendant’s culpability are procedural.” Id. at 353
(citing Bousley v United States, 523 US 614, 620 (1998)).

In Schriro, the U.S. Supreme Court held that Ring v Arizong, 536 US 584
(2002) established a procedural rule when it held that a jury—not a sentencing
judge—must find aggravating circumstances necessary for the imposition of the
death penalty. Id. Rejecting an argument that Ring created a substantive rule, the
Court found that the holding “did not alter the range of conduct Arizona law
subjected to the death penalty.” Id. Instead, the Court said, “Ring altered the
range of permissible methods for determining whether a defendant’s conduct is
punishable by death, requiring that a jury rather than a judge find the essential

- facts bearing on punishment.” Id. (emphasis added).




Likewise, in Apprendi v New Jersey, the U.S. Supreme Court held that any
fact other than that of a prior conviction that increases a criminal penalty beyond
the prescribed statutory maximum must be submitted to a jury and proved beyond
a reasonable doubt. Apprendi v New Jersey, 530 US 466, 490 (2000). The federal
circuits unanimously have concluded that Apprendi does not apply retroactively
because it is a procedural rule. See, e.g., Sepulveda v United States, 330 F3d 55, 61
(CA 1, 2003) (listing cases).! That is because the Apprendi rule “did not
decriminalize any class of conduct or prohibit a certain category of punishment for a
class of defendants.” McCoy, 266 F3d at 1256-58.

The same is true here. As in Apprendi, Miller did not decriminalize any class
of conduct or prohibit a certain category of punishment for a class of defendants. To
the contrary, the Court rejected the petitioners’ request to categorically ban LWOP
sentences for teenage murderers. Rather, the decision “mandates only that a
sentencer follow a certain process—considering an offender’s youth and attendant
characteristics—before imposing a particular penalty.” Miller, 132 S Ct at 2471
(emphasis added). Accordingly, the Miller rule is procedural and should not be
applied retroactively to teenage murderers whose convictions were final when the

rule was announced unless either of the two Teague exceptions applies.

1 Accord Coleman v United States, 329 F3d 77, 90 (CA 2, 2003); United States v
Swinton, 333 F3d 481, 485 (CA 3, 2003); United States v Brown, 305 F3d 304, 310
(CA 5, 2002); Goode v United States, 305 F3d 378, 382 (CA 6, 2002); Curiis v United
States, 294 F3d 841, 844 (CA 7, 2002); In re Smith, 350 US App DC 354; 285 Fad 6,
9 (2002); United States v Mora, 293 F3d 1213, 1219 (CA 10, 2002); United Siates v
Moss, 252 F3d 993, 997 (CA 8, 2001); McCoy v Uniled States, 266 F3d 1245, 1256
57 (CA 11, 2001); United States v Sanders, 247 F3d 139, 151 (CA 4, 2001); Jones v
Smith, 231 F3d 1227, 1236 (CA 9, 2000).




C. The new procedural rule that the U.S. Supreme Court
announced in Miller is not a “watershed” change.

Even if a new U.S. Supreme Court rule is procedural, it has retroactive effect
if the rule constitutes a “watershed rule[] of criminal procedure” that “implicate]s]
the fundamental fairness” of criminal proceedings. Teague, 489 US at 311, 312
The U.S. Supreme Court repeatedly has stressed the limited scope of this exception,
noting that it is “clearly meant to apply only to a small core of rules” that “are
implicit in the concept of ordered liberty.” Beard, 542 US at 417. The Supreme
Court often—and only—has used Gideon v Wainwright, 372 US 335 (1963), a
landmark case involving the right to counsel, as an example of a rule that might fall
under this exception because it is “fundamental and essential” to fair trials. Beard,
542 US at 417.

The Miller rule does not similarly implicate the fundamental fairness of
criminal proceedings. It is far more limited in scope than Gideon, and its
relationship to the accuracy of the sentencing process is far less direct than the
right to counsel is to ensuring fair trials. Although the new rule may reduce the
number of teenage murderers sentenced to LWOP, such a result is not “implicit in
the concept of ordered liberty.” Beard, 542 US at 417. Miller, therefore, does not

present a “watershed rule.” Id.




D. This Court should not apply Miller’s new procedural rule in a
broader fashion than Teague requires.

The Court’s analysis does not end with the conclusion that Miller is not
retroactive under federal law. People v Maxson, 482 Mich 385, 392; 769 NW2d 817
(2008). That is because a state may give broader effect to a new procedural rule
than federal law requires. Danforth v Minnesota, 552 US 264, 1046-1047 (2008).
“Federal law simply ‘sets certain minimum requirements that States must meet but
may exceed in providing appropriate relief.” Id. (quoting American Trucking Assns
v Smith, 496 US 167, 178-179 (1990) (plurality opinion)).

Like Teague, Michigan has generally declined to apply new criminal
procedural rules to final convictions. Maxson, 482 Mich at 382-383. This Court has
articulated a three-party analysis to make that decision, People v Sexton, 458 Mich
43, 60-61; 580 NW2d 404 (1998). This Court considers: (1) the purpose of the new
rule, (2) the general reliance on the old rule, and (3) the effect of retroactive
application of the new rule on the administration of justice. Id. (citing People v
Hampton, 384 Mich 669, 674; 187 NW2d 404 (1971)).

Under the first Sexton prong, a law may be applied retroactively when it
“concerns the ascertainment of guilt or innocence.” Id. at 63. A new rule of
procedure that “does not affect the integrity of the fact-finding process,” on the other
hand, only should be applied prospectively. Id. Here, the Miller rule mandates a
certain process before a court may sentence a juvenile to LWOP. The procedure
does not implicate the fact-finding process and does not concern guilt or innocence

in any way. The first Sexton prong counsels against Miller's retroactivity.

10




In examining the second Sexton prong, a court determines whether indivi-
duals or entities have been “adversely positioned . . . in reliance” on the old rule.
Given the mandatory nature of the sentencing scheme in place for many years, it is
difficult to conceive how any defendant could have detrimentally (and reasonably)
relied on the Miller rule. While some number of teenage fnurderers serving LWOP
sentences ungquestionably would receive relief if Miller is given retroactive effect,
“this would be true of extending any new rule retroactively.” Maxson, 482 Mich at
397. Thus, the second prong also counsels against retroactivity.

Under the third and final Sexton prong, the retroactive application of the
Miller rule would have a markedly adverse effect on the administration of justice.
The retroactive application of Miller would “continually force[] the State[] to
marshal resources in order to keep in prison defendants whose trials and appeals
conformed to then-existing constitutional standards.” Teague, 489 US at 310.
Michigan’s limited judicial resources will be stretched even thinner and its criminal
justice system seriously impaired if the courts are inundated with requests to
reevaluate the sentences of more than 350 prisoners who committed the most
heinous of crimes. The State's strong interest in finality—an essential concept in
the American criminal justice system—will be significantly undermined if Miller 1s

applied retroactively. The third Sexton prong weighs heavily against retroactivity.

11




E. Retroactive application of the Miller rule will re-victimize
Michigan families.

There is another consideration not fully captured by the Sexton analysis: the
impact on victim families and friends. For every teenage murderer, there is a
network of affected victims who are forced to live every day with the loss of their
loved one, a loss that sometimes occurred in the most heinous and despicable
manner possible. When Michigan’s 368 teenage murderers were initially convicted
and sentenced, the victim’s family and friends had no reason to believe that they
would ever have to face the perpetrator again.

But if Miller is applied retroactively, victim family and friends will be front
and center, testifying about their loss and trying to explain why the murderer
should never be given the opportunity for release. And if a trial court orders parole
review, that family and those friends will be re-victimized, forced to appear before
the parole board every five years to justify the murderer’s continued incarceration.

It is not possible in a brief to describe all the horrors that these teenage
murderers have inflicted on their victims and victims’ families. Consider the
following examples, just from a single Michigan county:

¢ 14-year-old Calvin Hirsch and 15-year-old Donyelle Black pulled Wanda

Sutherland, 39, from her car at gunpoint. They raped, robbed, and beat
her, then shot her in the head and killed her, ignoring her many pleas for
mercy. Black received a sentence of LWOP, but Hirsch pleaded guilty and
was sentenced as a juvenile, serving only 5 years and released at 19. At
age 23, he shot and killed Dora Lisa Shaw over a $13 drug debt. This
murder would have been averted had the LWOP sentence Hirsch received
at 23 been imposed at age 14, (Stephen Frye, Human Rights: Children

facing life, Oakland Press (Nov. 13, 2005), available at
http:www.axisoflogic.com /artman/publish/Article_19945.shtml.)

12




e John Polick, 16-years-old, shined the flashlight on a 67-year-old woman
while his older brother brutally beat her to death so the brothers could
steal a television set. (Id.)

e 15-year-old Christopher Dankovich stabbed his mother 111 times in their
Rochester Hills home. (Id.)

e 17-year-old Michael Kvam raped and killed a woman, a teenager, and a
little girl in Rochester Hills. The brutality of the crimes shook a local
judge enough to change his stance on the death penalty. (Id.)

These vicious crimes perpetrated by teenage murderers have occurred in
counties across the State:

e In Kent County, sixteen-year-old Federico Cruz chose an emotionally-

troubled teenage victim, took him to his house, decapitated him, then

skinned the head, all the while playing music and video-recording the

process. (http://articles.chicagotribune.com/1996-05-
02/news/9605020198_1_teen-kent-county-sheriff-grand-rapids.)

In sum, there is no good reason to apply Miller retroactively when Teague
does not require it. The Attorney General respectfully requests that the Court

grant leave and hold that Miller does not apply retroactively.

III. This Court should clarify the nature of the Miller remedy as it
applies prospectively and to those cases still on direct review.

As Wayne County explains in its response, there is no such thing as a
sentence of “life without parole” in Michigan. This Court should also grant leave to
provide Michigan trial courts with needed clarity regarding Miller’s application to
new teenage-murder prosecutions and to cases still on direct review.

The remedy would presumably include a fact-finding hearing in the trial

court to determine whether an LWOP sentence is appropriate giving the facts and

13



circumstances of the crime. Such a hearing should include, but is not limited to, the
following factors:

(1) the defendant committed the murder by intentionally killing
the victim while committing or attempting to commit any of the crimes
listed in section 316 of the Penal Code of 1931, 1931 PA 328, MCL
750.316;

(2) the defendant committed the murder by the unlawful
detonation of an explosive with the intent to injure any person or to
damage property;

(3) the defendant committed the murder by lying in wait;
(4) the defendant who committed the murder was hired to kill;

(5) the defendant committed the murder by hiring another
person to do the killing;

(6) the murder victim was a corrections employee, probation
officer, parole officer, community corrections worker, home detention
officer, juvenile court official, fireman, judge, prosecutor, or law
enforcement officer and was acting in the course of duty, or the
murderer was motivated by an act the victim performed while acting
in the course of duty;

(7) the defendant has been convicted of another murder;

(8) the defendant has committed another murder, at any time,
regardless of whether convicted for that murder;

(9) the defendant at the time of the murder was in custody, on
probation or parole, or serving a disposition under Chapter XIIA of the
Probate Code of 1939, 1939 PA 288, MCL 712A.1 to T12A.32;

(10) the defendant dismembered the victim;

(11) the defendant burned, mutilated, or tortured the victim;

(12) the victim was less than 13 years of age;

(13) the victim was killed in the course of the murderer’s
commission of felony assault, kidnapping, or criminal sexual conduct,

see MCL 750.81 to 750.90G, 750.349 to 750.350A, and 750.5204 to
750.520N;

14




(14) the victim was listed as or known by the defendant to be a
witness against the defendant and the murder was committed to
prevent the victim from testifying;

(15) the defendant committed the murder by intentionally
discharging a firearm into an inhabited dwelling or from a vehicle; ox

(16) the victim was pregnant and the murder resulted in the
intentional killing of the fetus.

Appropriate mitigating factors, such as the murderer’s age and capacity to
appreciate the criminality of his or her conduct, should also be considered. See
Miller, 132 8 Ct at 2468 (“To recap: Mandatory life without parole for a juvenile
precludes consideration of his chronological age and its hallmark features—among
them, immaturity, impetuosity, and failure to appreciate risks and consequences. It
prevents taking into account the family and home environment that surrounds
him-——and from which he cannot usually extricate himself-no matter how brutal or
dysfunctional. It neglects the circumstances of the homicide offense, including the
extent of his participation in the conduct and the way familial and peer pressures
may have affected him. Indeed, it ignores that he might have been charged and
convicted of a lesser offense if not for incompetencies associated with youth—for
example, his inability to deal with police officers or prosecutors (including on a plea

agreement) or his incapacity to assist his own attorneys.”).

CONCLUSION

The U.S. Supreme Court’s decision in Miller v Alabama leaves open the
questions of retroactivity and remedy that will be crucial for Michigan’s trial courts

to apply the ruling to incarcerated murderers who have already exhausted their
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direct appeals and to new murderers just entering the criminal justice system.

These questions are of immense jurisprudential significance, and their resolution

will impact a substantial number of defendants and affected families and friends in

ways that are irreparable when trial courts inevitable begin to split on how the

questions should be answered.

For all these reasons, the Attorney General respectfully requests that this

Court grant the Attorney General’s motion to intervene, and that the Court grant

leave immediately to decide the important retroactivity and remedy questions left

open by the U.S. Supreme Court’s decision in Miller v Alabama.

Dated: July 31, 2012
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