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IN THE MATTER OF

IRWIN COMMERCIAL FINANCE CORPORATION,
EQUIPMENT FINANCE

St e ot et

ASSURANCE OF VOLUNTARY COMPLIANCE

P (*Assurance™ is emtered into by the

This Assurance of Voluntary Com}fnliance
Attorneys General® {collectively, “Attormeys General™ of the States of Connecticut,
District of Columbia, Georgia, Illinois, Kansas, Maryland, Massachusetts, Michigan,
New Hampshire, North Carolina, Ohie, Pennsylvania, and Rhode Island (collectively,
"Participating States"), and the Respondent Irwin Commercial Finance Curporaﬁﬂn,
Equipment Finance (“ICFC™).

ICFC iz a corporation erganized and existing under the laws of the State of Indiana.
TCFC has a place of business at 330 120% Avenue NE, Suite 110, Bellevue, Washington.
ICFC is one ﬂf the leasing companies that purchased and holds Equipment Renial

Agreements with NorVergence, Inc. (“NorVergence™) customers in the Participating

States and elsewhers. .

! This Assurance of Voluntary Compliance shall, for all necessary purpnsf:s, alsa be

considered an Assurance of Discontinuance.

20f the states }isied, Connecticut is represented by the Comrmssioner of the Connecticut
Department of Consumer Protection, who enters into this Assurance pursuant to the Connecticut
Unfair Trade Practices Act, Conn. Gen. Stat. Sec. 42-110, acting by and through his counsel,
Richard Blumenthal, Attorney General for the State of Connecticut. Georgia is represented by
the Administrator of the Fair Business Practices Act, who is statutorily authorized io undertake
consumer protection functions for the State of Georgia, including acceptance of Assurances of

Veluntary Comphance, For simplicity purposes, the eniire group will be referred to as the
"Attorneys General," and snch designation, as it includes Connecticut, refers to the
Commissioner of the Connecticut Department of Consumer Protection, and as it includes
Georgia, refers to the Admimsirator of the Fair Business Practices Act.




BACKGROUND

3. This Assurance follows an inguiry by the Attorneys General into ICFC's business
dealings with NorVergence. This inquiry was part of a larger inguiry regarding whether
the practices of NorVergence and those of ICFC and other financing companies in
connection with NorVergence Equipment Rental Agreements (“Rental Agreements™}
violate any of the consumer protection statutes listed herein at footnote 3.7

NorVergence’s Allegedly Frawdulent Business Scheme

. The Attorneys General of Illinois, North Carclina, Massachusetts, Pennsylvania, and

Texas and the Federal Trade Commission have sued NorVergence, alleging that
MorVergence’s business practices violate their respective consumer protection statutes.

7. Among other things, these complaints filed against NorVergence include the following
allegations:
a. That NorVergence's sales preseniations contained a number of misrepresentations

about the nature of NorVergenece’s offer, including, but not limited to, that:

}* Connecticut Unfair Trade Practices Act, Conn. Gen. Stat. § 42-110b{a), ef seq.;
District of Columbia Consurner Protection Procedures Act, D.C. Code § 28-3901, &f seq.;
Georgia Fair Business Practices Act of 1975, O.C.G.A. 10-1-3%0, Ga. Code Ann. § 10-1-399, et
seq.; lllincis Consumer Fraud and Deceptive Business Practices Act, 815 ILCS § 505/1, ef seq.;
Kan. Stat. Ann. § 50-623, ef seq.; Maryland Consumer Protection Act, Maryland Conumercial
Law Code Annotated § 2-302, ef seq.; Massachusetis Consumer Protection Act, M. G. L. ¢, 93 A,
8§ 1-11. ef seq.; Michigan Consumer Protection Act, M. C. L. § 445.901, of seq.; Regulation of
Business Practices for Consumer Protection, N.H, Rev. Stat. Ann. § 338-A, ef seq.; North
Carolina Unfair and Deceptive Trade Practices Act, N.C. G. 8. § 75-1.1, ef seq.; Ohio Consumer
Sales Practices Act, 0. R, C. A, § 1345.01, ef seq.; Pennsylvania Unfair Trade Practices and
Consumer Protection Law, 73 P.S. §§ 201-1, &t seg.; and Rhode Island Deceptive Trade
Practices Act, R.I. Gen. Laws § 6-13.1-1, of seq.




ii.

1.

iv.

NorVergence was offering to lower a potential customer’s monthly
expenses for lelephone service, high speed Inteme? service, and wireless
telephone Iservice, which discounts could be achieved by installing =
Matrix box;

NorVergence could eliminate all per-minute charges for telephone service,
high-speed Internet sgrvice, and wireless telephone service using special
“voice as data” technology contained in the Matrix box;

NorVergence arrived at the price for a 60 month contract for the provision
of discounted telecommunications services by laking a percentage
discount from a customer’s monthly telecommunications expenses,
usually 30%, and multiplying the remaining percentage, usually 70%, by
60; and

In the event NorVergemce went out of business, customers’

telecommunications service would not be interrupted.

That in fact:

i.

1l.

il

The Matrix box takes one of two formats: it is either a T1 box, which has
nothing to do with celtular service, or a firewall/router, which has nothing
to do with landline telepbone service or cellular service;

The Matrix box has an estimated retail value of $400 to $1,500;
NorVergence crafted the trapsactions in such a way that the majority of
the 60 month cnnﬁ'as:t monthly payment was contained in an “Equipment

Rental Agreement”, purportedly for the cost of the Matrix box;




10,

iv.  NorVergence immediately assigned its Rental Agreements to various
finance companies or caused its customers to execute Rental Agreements
directly with finance companies;

v, If NorVergence went out of business, it had no arrangements to provide
telecommunications services to 1ts customers; and

Vi, Shorily after NorVergence’s creditors forced the company into bankruptcy
on Iﬁne 30, 2004, NerVergence ceased providing telecommunications
services to all of its customers.

c. That NorVergence included unfair terms in its Rental Agreements, such as the
purported waiver of defenses clause and the floating venue clause, and failed to
disclose clearly and conspicucusly the material terms and conditions of those
Rental Agreements.

ICF{’s Activities in Connection with the NorVergence Equipment Rental Agreements
In many cases, shortly after the Rental Agreements were exccuted between NorVergence
and its customers, these agreements were assigned to finance companies.
ICFC sent monthly invoices to its customers in commection with all the MNorVergence
Rental Agreements in its porifolic and accepted payment from customers on those
invoices.

THE ATTORNEYS GENERAL’S POSITION
The Attorneys General allege that consumers 1n their statcs were fraudulently induced to

sign the NorVergence agreements, and that such agreements are void ab initio.
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14.

15,

1.

The Atiorneys General allege that ICFC knew or should have known of the alleged fraud
perpetrated by NorVergence and is not entitled to collect from its customers in the
Participating States.
The Attorneys General also allege that, under the circumstances, the Reatal Agreements
are unconscionable in that they conlain terms that are unrcasonable, unfairly harsh, and
one-sided in favor of NorVergence and the leasing companies, all in violation of the
statutes set forth in footnote 3 to this Assurance and in violation of Section 2-302 of the
Uniform: Commercial Code.
The Attomeys General believe they have authority to investigate ICFC’s activities in
connection with the Rental Apreements, and to file suit against ICFC. |

ICF{’'s POSITION
ICFC denies that it knew or should have known of any alleged fraud perpetrated by
NorVergence. ICFC asserts that it is not Jegally responsible for any such alleged fraud
perpetrated by NorVergence, am:i contends that, in accordance with the law of each
Participating State, the Rental Agreements with NorVergence customers remain {uly
enforceable according to their terms notwithstanding any improper conduct by
NorVergence.
ICFC expressly denies that it engaged in any unlawful conduct or business practices and
expressly denies that it is liable to any person or entity in conmection with the rental of
NorVergence telecommunications equipment.
At the same time, in light of the allegations directed at NorVergence, the impact of the
NorVergence conduct on ICFC’s customers, and the concerns expressed by the
Participating States, ICFC is willing to afford its NorVergence customers an opportunity

2




17,

18,

19.

20,

to be released fiom their obligations under the Rental Agreements pursuant 10 the
conditions deseribed herein,

ICFC believes that, as an operating subsidiary of a federally insured state chartered bank:
{1} it is subject io the regulation by federal agencies, including the FDIC; and (it) certain
state laws are preempted.

JURISDICTTON

The Aitomneys General and ICFC are entering into this Assurance withmﬁ'g waiver of ot
prejudice to their respective rights to argue that JCFC is or is not subject to the Attorneys
{General's investigatory and enforcement powers in connection with any matter other than
the NorVergence investigation.

TERMS OF ASSURANCE

This Assurance shall be binding upon and extend te ICFC, its principals, officers,
directors, agents (including, but not limited to third party collection agents}, employees,
successors and assigns, and any entity or device through which it may now or hereafter
act, as well as any persons who have authority to control or whe, in fact, control and
direct sts busmess.

By entering into this Assurance, the Partics agree that there are no admissions of
wrongdoing or findings of Hability or wrongdoing on the part of ICFC, that there has
been no concession or agreement by ICFC as to the validity and/or merits of any
investipation, that there has been no approval, sanctior, or authorization by any of the
Participating States of any act or practice of ICFC and that this Assurance does not
mdicate or constitnte the existence or non-cxistence of any fact or eircumstance that may
have been alleped in connection herewith by any Participating State or by ICFC. This

6




Asgsurance is entered into solely for the purpose of seitlement of disputed claims, gnd to
avoid the expense, uncertainty, delay, and inconvenience that would be associated with
continued investigation and potential litigation of the issues. Neither the existence of,
negotiation of, nor the terms of this Assurance, nor of any offer made to or agreed upon
with any State Customer pursuant hereto shall, in any future proce-:.ding other than for
enforcement, default, or breach of this Assurance, be referred to or offered in evidence of
wrengdoing, for any purpose, by any person. A “State Customer” is any ICFC customer
in any Participating State that has a NorVergence Rental Agreement. The Participating
States acknowledge that ICFC has cocperated fully with ihe investigation in an effort to

satisfy the Interests of the Participating States and the State Customers. Some of the

" Attorneys (General have obiaiped default judgments against NorVergence, a company

now it bankrptey. NorVergence did not appear in or defend the cases brought against it
by the suing Atturna:,ﬁ; General. ICFC was not named as a party jn those cases.
Accordingly, the applicability of such defanlt judgments, if any, on the enforceability of
the Rental Agreements assigned to, or otherwise held by, ICFC would have to be
determined by an appropriate court. The same would be {rue, with resp'act to ICFC, for
any additicnal default judgments that may be sought and obtasined by any of the
Attorneys General against NorVergence.
Custorner Settlement Program

In order to pariicipale in the settlement terms described herein, each State Customer must
pay all amounts due on it Rental Agrecment through July 13, 2004, including any and all
monthly payments and charges [or insurance, late fees, and taxes (“Cure Amount™). Each
State Customer who clects to participate in, and fully perform under, the settlement terms

7




22,

23,

in the mannecr described herein will be referred to as a “Parnicipating Customer.” Each

State Customer who settled its claims with ICFC after July 15, 2004 {a “Previously

Seitled Customer™) also is eligible to be a Participating Cusiomer cn the terms and

conditions described in paragraph 27 of this Assurance.

ICFC will offer the foliowing settlement terms to any P.articipating Customer, other than

a Previously Settled Customer, and any personal guarantor it may have:

a. ICFC will forgive eighty-five percent (85%) .c:f the remaining contract balance
due on each such Participating Customer’s obligations to ICFC under the Rental
Agreement after July 15, 2004, but not including any applicable taxes due thereon
ot in connection therewith:

b. ICFC shall forgive any late fees or penalties assessed on the Participating
Customer’s account with ICFC on or after July 15, 2004; and

c. - Within thirty (30) days of the delivery of documents by which any State Cusiomer
elects to become z Participating Customer, ICFC shall withdraw or cause to be
corrected any and all adverse credit information filed by it, if any, as to the
Participating Customer as & result of not receiving payment from that Customer
on its Rental Agreement after July 15, 2004, by providing wniten notification to
each eredit bureaw to whom ICFC furmshed information, if any.

ICFC shall fully credit each Participating Customer for any payments it has made

pursuant to the Rental Agreement after .]uljr 15, 2004, including, but not limited to,

monthly payments and charges for insurance, late fees, and taxes. ICFC shall issue

refunds to those Participating Customers whose post-Tuly 15, 2004 payments exceed the




24.

23,

Parlicipating Customer’s remaining obligations under the Rental Agreement as provided
by paragraph 22 of this Assurance.
As to each Participating Customer, other than a Previously Settled Customer, 1CFC
agrees to accept, in full satisfaction of the Customer’s oblgations to ICFC under the
Customer’s Rental Agreement, payment of the Cure Amount, plus payment of fifteen
percent (15%) of the remaining contract balance due to ICFC under the Rental
Agreement as of July 15, 2004, minus any late fees 4.:}1: penalties incurred after July 15,
2004 (“Settlement Balance™), plus any applicable taxes thereon or in connection
therewith.
ICFC agrees that the Settlement Balance shall be paid as follows:
a The Participating Customer shall either elect to:
i. Make a lump sum payment of the entire Seltlernent Balance; or
il. If the Settlement Balance is less than $5,000, pay the Settlement Balance
in up to twelve {12) equal monthly instaliment payments. If the
Settlement Balance is $5,000 or higher, pay the Settlement Balance in up
to twenty-four (24) equal monthly installment pavments.
fii.  Nothing m this Assurance shall be construed to preclude ICFC in its sole
discretion from entering into mufually acceptable altemative payment
schedules with any Participating Customer.
b. If the Participating Customer elecis o make a lump sum payment, such payment
shall be due within thirty (30) days of the mailing of the fully execuled Settlement
and Mutual Release by the Participating Customer, as descnbed in paragraph 28

of this Assurance;




26.

C. If the Participating Customer elects to make installment payimenis, the first
installment payment is to be due no earijer than the thirticth (30™) day after
ICFC’s receipt of the fully executed Release. ICFC shall provide a bill, on a
minimum of fifleen (15) days’ notice, to such Participating Customer stating the
date the first installment payment is due and 1t5 amoeunt,

d. Any Participating Customer that begins paying ils Sertlement Balance may pre-
pay the remaining balance at any time without penalty.

e. In the event no Settlement Balance is due from a Participating Customer and a
refund is warranted, ICFC shall pay any such refund within thirty (30) days of
ICFC’ s receipt of the fully executed Settlement and Mutual Release.

Within thirty (30) days of the Effective Date, [CFC shall mail a Settlement Letter (in the

formn annexed hereto as Exhibit A} to each State Customer, other than a Previously

Settled Customer, who entered inte a Rental Agreement and any personal guarantor

thereof. In this mailing, ICFC will print on the outside of the envelope the following:

“NorVergence-Related Settlement Material Enclosed™ in at least 12 point typeface. Each

State Customer will have 35 days from the date of the mailing of the Setilement Letter 1o

respond ta ICFC to indicate whether they will accept the terms of settlement. If any of

the Staté Customer’s letters are returned to ICFC as undeliverable, ICFC must make
reasonable commercial efforts to locate that customer. If located, ICFC shall inform the

State Customer and personal guarantor of the following:

a. The thirty-five {35) day opportumty to elect to participate in the settlement
described herein in exchange for a re]ef;se of all claims against ICFC relating to
NorVergenee;

10




27.

28,

b. The Seillement Balance due from that State Customer (which shall include any
Cure Amount); and

C. The State Customer’s options for paying the Settlement Balance if the Custemer
elects to participate in the settlement.

Within thirty {30) days of the Effective Date, [CFC shall mail a letter mn the form of

Exhibit A-1 to any Previously Settled Customer who agreed to and/or executed an

independent settlement agreement or restructured contract, (a restructured contract is a

contract where [CFC allowed State Customers te restructurs the payﬁants and the

schedule of the payments of State Customers’ Rental Agreements), with 1CFC after July

15, 2004. Those State Customers will have thirty-five (35) days from the date of mailing

of the letter to respond to ICFC to indicate whether they will elect to revise their existing

settlement. In that letter, ICFC shall inform such scttled State Customer of the following:

2. The thirty-five (35) day opportunity o elect to revise the Sifaie Customer’s
existing settlement or restructured contract to aclhieve lerms equivalent to the
Settlement Propram described in this Assurance except that ICFC will forgive
eighty percent {80%) of the remaining contract balance due on each such State
Customer’s obligations to 1CFC under the Rental Agreement after July 15, 2004
not including any applicable taxes due thereon or in connection therewith; and

b. If the State Customer elects to revise its settlement, the Settlement Balance due
and the Stale Customer’s options for payment.

ICFC shall include with the letters referenced in paragraphs 26 and 27 of this Assurance a

document titled “Settlement and Mutual Release.” Letiers in the form of Exhibit A

annexed hereto will be accompanied by a Settlement and Mutual Release in the form of

11




29.

30.

31.

Exhibit B annexed herelo, and letters in the form of Exhibit A-]1 will be accompamed by
a Settlemnent and Mutual Release in form of Exhibit B-1. As referenced in those letters,
each Participaling Customer will be required to provide a notarized signature of a duly
authorized officer, partner or other agent of the company and/or the personal guaranter on
the Seftlement and Mutual Release and return the same to ICFC within thirty-five (33)
days of ICFC’s mailing of the letier.

To the cxtent set forth in the Settlement and Mutual Release, each Participating Customer
shall provide ICFC with a release of ¢laims ansing under the Rental Agreement and any
and all NorVergence related issues. As to each Participating Customer who.executes a
Settiement and Mutual Release, ICFC shall provide a release of claims arising under the
Rental Apreement, to the extent set forth in the Settlement and Mutual Release. To the
extent set forth in the Settlement and Mutual Release, each Participating Custemer and
ICFC shall agree to mutually dismiss with prejudice {and without award_ -:sf. costs to any
party} any pending litigation arising from the Remtal Agreement or ICFC’s efforts 1o
collect under or enforce the Eental Agresment.

if a State Costomer who executes a Settlement Izmd Mutual Release defaults in payment
of their Settlement Balances, ICFC may accelerate the payment obligation and pursue
collection of the unpaid Settlement Ralance plus interest, and reasonable costs of
collection including attorneys’ fees, as provided for in the Settlement and Mutual
Release.

ICFC further agrees that it shall neot institele any civil action against a Participating
{ustomer for breach of its Rental Agreement or otherwise seek to enforce the Rental
Agreement against any Participatng Customer. 1CFC will dismiss any pending litigation

12




32,

against any Participating Customer who is a party to existing litigation provided that, if
any such Parficipating Customer has brought counterclmims or separate claims against
ICFC, they will be dismissed by the Participating Customer as a condition to ICFC’s
dismissal, which may be accomplished by proffering to and obtaining from counsel for
the Participating Customer a stipulation dismissing any and all such claims and
counterelaims.

In the event that any Simte Customer does not accept the Settlement outlined in this
Assurance and requested in the attached Settlement and Mutual Release witﬂin thirty-five
(35) days allotted or docs not cxecute the Settlement and Mutual Release, the Rental
Agreemuent shall remain in full force and effect and shall be enforceable by all parties to
the same extent that it had been enforceable prior to and without regard to ICFC’s
settlement offer. However, notwithstanding any provision authorizing otherwise in any
Rental Apreement, if ICFC chooses to enforce the Rental Agreement pursuant to this
paragraph 32 of the Assurance, then any lawsuit it elects 1o prosecute will be prc-se.:cuted
by ICFC in the state of the State Customer’s residence, unless the State Customer objects
thereto, or unless any State Customer has initiated litigation against ICFC, in winch case
ICFC may assert counterclaims or separale claims against such State Custemer where its
acticn is pending. If the Stale Customer does not accept the Settlement outlined in this
Assurance and ICFC has previously initiated a lawsuit against the State Costomer, ICFC
will discontinue the lawsuit; if ICFC chooses to enforce the Rental Agreement against
such a State Customer, any lawsuit it elects to file or prosecute against the Statc
Customer shall be filed or prosecuted m the state of the State Customer’s residence,
pursuant to the other provisions of this paragraph 32.

13




34.

Affidavits of Cornpliance

Within sixty (60} days of the Effective Date of this Assurance, JCFC shall submit an

affidavit to each Atltorney General, subscribed to by an officer of ICFC:

a.

C.

Attesting that it sent the letiers to the State Customers in accordance with the
terms of this Assurance;

Providing an accounting of the Parhicipatimg Customers, including the
Participating Customers™ Settlement Balances and payment schedules elected or
agreed upon; and

Providing the names of the State Customers whose letters were undeliverable,

Within six months from the Effective Date of this Assurance, ICFC shall submit to each

Attorney Geperal an affidavit, subscribed to by an officer of ICFC:

a.

Affirming its compliance with the provisions of this Assurance as 1o ihe
Participating Customers from that Attorney General’s state;

Providing an acceumting of the Participating Customers, inchuding the terms of
their payment schedules and payments made; and

On or after the second anniversary of the date of this iﬂ;ﬁsurance, the Attomeys
General may request in writing a further updated affidawvit setting forth ICFC’s
compliance with the provisions of this Assurance as to the Parlicipating
Customers from that Attorney General's stale and an updated accounting of the
Participating Customers from that Attorney General’s state, including the terms of

their payment schedules and payments made, and ICFC shail submit such an

affidavit within forty-five (45) days of any such reguest.

14




- 36,

35

37.

38.

39.

The affidavits to be prowvided pursuant to paragraphs 33 and 34 of this Assurance shall be
used only for the purpeses of assuring compliance with this Assurance, and shatl be used,
cited or referred to for no other purposes whatsoever, and shall not constitute any
admission of Hability or obligation whaisoever on the part of 1CFC, except to provide to
the Participating States information concerning the status and compliance with this
Assurance.

General Provisions
The Parties have entered into this Assurance on their own free and voluntary act and with
full knowledge and understanding of the obligations and duties imposed by this
Assurance.
This Assurance shall be binding upon ICFC as well as ils principals, officers, directors,
apents (including, but not limited to, third party collection agents), employees, successors
and assigns, and any entity or device through which it may now or here_aﬂer act, as well
as any persons who have authority to control or who, in fact, control and direct its
business. In po event shall assignment of any right, power, or authorily under this
Assurance avoid the obligation to comply with this Assurance.
The Parties have negotiated, joinlly drafied, and fully reviewed the terms of this
Assurance and the rule that yncertainty or ambiguity is to be construed against the drafter
shall not apply to the construction or interpretation of this Assurance.
As used in this Assurance, the plural shall include the singular and the singular shall

include the plural.
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40.

41.

42.

43,

Except as otherwise exphicitly provided in this Assurance, nothing herein shall be
construed to lirnit the authonty of the Atforneys General to protect the interests of the
Participating States or the people of these States.

If any portion of this Assarance 15 held invalid or unenforceable by operation of law, the
remaining terms of this Assurance shall not be affected.

This Assurance contains the entire agreement among the Parties, Except as otherwise
provided herein, this Assurance may be modified only by a wrillen insirument signed by
or on behatf of a Parbeipating State and ICFC, and then shall be binding only with
respect to any or each such State so execuling.

The exhibits to this Assurance are and shall be considered 2 part of this Assurance.

The Parties have agreed to this Assurance for only settlement purposes. Neither the fact
of, nor any provision contained 1n, this Assurance nor any action taken hereunder shall

constitute, or be construed as:

a An approval, sanction, or authorization by the Atternevs General of any act or
practice of ICFC;
b. Having any impact on the business practices of ICFC, including but not limited

to, the terms of equipment rental or lease agreements, other than as specifically

provided herein regarding the rental of NorVergence equipment;

c. An admission by ICFC that any of its acts or practices described in or prohibited

by this Assurance are unfair or deceplive or viclate any of the cousumer

protection or olther laws of any of the Participating States;

16




43,

46.

47.

48,

d. Any agreement or admission by any party to this Assurance as to the existence or
non-existence of any fact or allegation that has been made in connection herewith;
or |

e. The applicability of any statute, law, rule, or regulation to the business or
agreements of ICFC, except to the extent, and then solely for the purposes
provided for, herein.

Each person executing this Assurance represents to the other party to the Assurance that

he or she is duly autherized fo execute and deliver this Assurance, and that, upon the

occurrence of the Effective Date, this Assurance shall be a wvalid, bmding, and
enforceable agreement, and that all formalities required therefore have becn émr will be
undertaken.

Unless otherwise prohibited by law, any signature by the parties to this Assurance may be

executed in counterparts, each of which shall be deemed an original, but atl of which

togeiher shall be one and the same Assurance.
Rights of Customers and ICFC

Nothing in this Assurance shall be consirued to prevent any State Custemer or ICFC

{collectively referred to as “rental parties™) from pursuing any right or remedy which one

rental party may have against the other, except to the exwent that a Participating Customer

execuics a Settlement and Mutual Release pursuant to this Assurance, i which event the
righis of the rental parties shall be as provided for thersin.
Effective Date

This Assurance shall be effective on December 6, 2005 (“Effective Date™).

17




Yiolation of Assurance as Prima Facie Proof of Violation of Consumer Protection Statutes

45.

30.

The parties undersiand that pursuant fo the statutes cited in footnote 3 to this Assurance, a
violation of any term of this Assurance shall constitute prima facie evidence of a
violation of those statules in any subsequent proceedings brought by the Attorneys
General against ICFC or any of its officers, agents, directors or employees. It is further
understood that upon any default, an Attorney General's Office has the right to file
appropriate legal proceediugs lo enforce this Assurance.
Release

The subject matter of this Assurance is the 1ssues covered n paragraphs 7 through 17 of
this Assurance. The Altomeys General acknowledge that execytion of this Assurance
constitutes a complete settlement and release by the Attorneys General of all the civil
claims and causes of action for damages, fines, costs, restitution, injunction, penalties,
and any other remedies thal were asserted or could have been asserted b_}r the Attorneys
Gencral, either individually or collectively, on or prior io the effective date of this
Assu;range against [CFC arising from the suhject matter of this Assurance and pursuant to
any common law authority each of the Attorneys Geperal possess, and pursuant to any
comsumer protection, business fraud, or trade practice statutes, except antitrust statutes,
each of the Attorneys General has authority to enforce, including Eut not limiled fo, the
statutes listed in footnole 3 of this Assurance and the regulations proinulgated pursuant to

such statites.

THE PARTIES TO THIS ASSURANCE CONSENT TO THE FORM, CONTENT, AND

ENTRY OF THIS ASSURANCE ON THE DATES UNDER THEIR RESPECTIVE

SIGNATURES.
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IN THE MATTER OF

RWIN COMMERCIAL FINANCE CORPORATION,

EQUIPMENT FINANCE

e’ b w e e

By: f%ﬂ M
(T adrie Bakke

Executive Vice President & General Manager

Date. MNovember 18, 2003




IN THE MATTER OF

[RWIN COMMERCIAL FINANCE CORPORATION,

EQUIPMENT FINANCE

RICHARD BLUMENTHAL
CONNECTICUT ATTORNEY GENERAL
on behalf of :

COMMISSIONER EDWIN R, RODRIGUEZ
CONNECTICUT DEPARTMENT OF
CONSUMER PROTECTION

HY/ﬂ/ N QM&M

Valerie J. Bry
Assigtant Attorney Gener.
110 Sherman St.
Hartford, CT 06105 -
{860) 808-5420

Date: December 1, 2005




IN THE MATTER OF

IRWIN COMMERCIAL FINANCE CORPORATION,

EQUIPMENT FINANCE

Date: November 23, 2005

By:

et e o et

ROBERT J. SPAGNOGLETTI
Attomey Gencral for the District of Columbia

DAVID M. RUBENSTEIN
Deputy Attorney General
Public Safety Division

BENNETT RUSHKOFF Y
Chicf, Consumcr and Trade Protection Section
Office of the Allomey General

441 4" Sireet, N.W., Suite 450-N
Washington, DC 20001

(202) 727-3500

Attorneys [or the District of Columbia




IN THE MATTER OF

IEWIN COMMERCIAL FINANCE CORPORATION,
EQUIPMENT FINANCE

e

Date: Nowvember 30, 2005

JOSEPII B. DOYLE
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EXHIBIT A
IRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE.
SETTLEMENT LLETTER

RE: NOTICE TQ FORMER [INSERT STATE NAME] NORVERGENCE
CUSTOMERS WHO HAVE EQUIPMENT RENTAL AGREEMENTS WITH
IRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE
AND TO ANY GUARANTORS

Irwin C-:}mrﬂcrcial Finance
Corporation, Equipment Finance (“ICFC”) reflect that PHSSEAsldiRpiNaie] entered into an
Equipment Rental Agreement (teferred to herein as the “Rental Agreement”) with NorVergence,
Inc. {“NorVergence™), which subsequently assigned the Rental Agreement to ICFC. Pursuant to

- an agreement with the Attorney General of the Stale of {Insert State Name] (the “Atlorney

(Gieneral’™) regarding alleped viclations of [Insert Relevant State Consumer Protection Statute(s}],
1CFC is pleased to offer you a one-time opportunity to participate in a Settlement Program by
which you may resolve any outstanding balance on the Rental Agreement at a substantial
discount, and sctile any and all disputcs between you and ICFC arising from or relating io the
Rental Agreement or ICFC’s efforts to collect under or enforce the Rental Agreement.

[lerc is 2 summary of how the Settlement Program would work if you accept
it:

- You would pay ICFC any amounts that became due under the Rental
Agreement before July 15, 2004, plus 15% of the amounts coming due under the
Rental Agreement after July 15, 2004, plus applicable taxes;

- Any amounts you paid te [CFC after July 15, 2004 would be applied to reduce
the amount you would pay ICFC under the Scttlement Program (or refunded to
you, to the cxtent you have already paid more than that amount); and -

- You and ICFC would exchange mutial releases.

The Scttlement Program is described in more detail in the rest of this letéer and the form of
Setflement and Mutnal Belesse that is enclosed. You should revicw those documents

Al




carefully. In case of any disugreement between the summary above and the more detailed
description, the more detailed description will govern.

The Scttlement Program Offered Bv Irwin Commercizl Finance Corporation. Fguipment
Fmance

If you elect to participate in this Sertlement Program, ICFC will: (a) forgive
cighty-live percent {85%) of the aggregate amount remaining payable under your Rental
Agreement as of July 15, 2004; (b) forgive any laie fees or penaltics assessed on your account on
or after July 15, 2004; and (c) fully credit you for any payments that you have made to ICFC on
or after July 15, 2004, In the event your payments made after July 13, 2004 exceeded fifteen per
cent (153%;) of the aggregate amount remaining payable as of July 15, 2004, you will receive a
refind of the amount in excess of fifteen per cent {15%) if you elect to participate in the
Settlement Program.

In exchange for the benefits provided above, you must be current on your
payments under the Rental Agreement as of July 15, 2004, or you must bring your payments -
current to July 15, 2004, You must also agree to release ICFC from any claims concerning the
Rental Agreement, as described more fully below., You must also agree to pay ICFC the
“Settlement Balance,” which is the amount equal to fifteen percent (15%) of ihe outstanding
balance under your Rental Apreement as of July 15, 2004 (once it has been brought current to
July 15, 2004}, not including any late fees or penalties paid or charged since July 15, 2004, plus
any credits as described in the preceding paragraph. You may elect io pay the Scttlement
Balance m one of two ways. You may either make a lump sum payment of the entire Scitlement
Balance or pay off the Seftlement Balunce in up to [insert 12 or 24, as appropriatc| equal
monthly installment payments, with the lump sum payvment due within, or the first installment
payment to be due no eatrlier than, thirty (30) days after [CFC’s rceeipt of the fully executed
Release. JCFC will mail you a biil for the first installment ne later ihan fifteen (15) days prior 1o
the due date. After settlement, you may be responsible for potential tax liabilitics including but
not hmited to property and usage taxes with respect to the Matrix box and other telephone
equipment subjcet to your Rental Agreement. I regards to these taxes, you may have an
affirmative obligalion to report these tax lishilities to either your local lax assessor or stale
department of revenuc depending on your state’s laws.

If you have any questions about these payment options, please contact ICFC at

You will also have the right at any time o pay the remainder of the Seitlement Balance at
any tirme without penalty.

If your account is current through July 15, 2004 and vou are entitled to a refund
from ICFC, ICFC will send the refund to you within thirty (30) days of reccipt of the signed
Release.

I'o participate in this Settlement Program, you musi complete, sign and have
notarized, and refurn to Irwin Commercial Finance Corporation, Equipment Finanece,




within 30 days from the date of your receipt of this notice, two copies of the enclosed
document entitled “Setdement and Mutual Release.” In the Settlement and Martual Release, yon
must elect and agree to pay the Settlement Balance aceording to one of the two payment options
deseribed above (either lump-sumn or installment). Upon your payment of the Settlement -
Balance, you wall receive written notification from ICFC that the Rental Agreement has been
terminated.

By accepting this proposal, you (a) elect and agree to pay the Settlement Balance;
and (b} fully release ICFC from, and agree n-:}t to sue ICFC for, any and all claims that you have
or may have had against ICFC based upon fiSer bR mames 's Rental Agreement,
1ncfud1ng, without limitation, any such claims you may have as a mcml:-er or representative of
varigus proposed class action lawsuits that have been brought aganst ICFC on behalf of asserted
classes of NorVergence customers (as well as any such proposed class action lawsuits that may
be brought in the future) and any such claims arising out of any efforts to collect under or

Rental Agreement. If you are currently involved 1n any litigation with ICT'C ever

”’“‘é;*"ﬁ 1's Rental Agreement and you wish 1o participate in the Settlement
Prugram yuu and TCFC will mutually dismiss that aciion with prejudice.

ICFC, in turn, will fully release you from, and agree not to sue you for or to
dis:fmss you from, any and all claims that it has or may have had against you based upon {i5sert
3 hmiamel s Rental Agreement and will assign to the Customer all of [CFC’s rights in the
equlpmcnt subject to the Rental Agreement, Both you and ICFC will retain all rights under law
to enforce the Settlement and Mutual Release.

ICFC has agreed to propose this Setilement Program for the purpose of avoiding
the expense and inconvenience of litigation and it is nod an admission on the part of ICFC that it
engaged in any form of unlawful conduct or business practices. Indeed, 1CFC expressly denies
that it enraged in any such unlawiul conduct or business practices and expressly dendes that it is
liable to any person or entity in connection with the rental of NorVergence telecommunications
equipment.

If You Decide Not To Participate In The Settlement Program:

While you are not obligated to participate in the Settlement Program agreed to by
ICFC and the Attorney General, you may wish to consult with an attorney of your choosing
before you decide whether to participate in the Settlement Progran. If you elect not 1o parlicipate
in the program, or i} you enrell in the Setilement Program but change your mind and notify ICFC
before paying the Settlement Balance that you wish to terminate your participation in the
Settlernent Program, then this Seitlement Program will have no impact on any of the terms of
your Reptal Agreement with ICFC, and vou and TCFC will each be free to pursue rights and
remedies under the law. Even if you do not parlicipate in the Settlement Program, ICT'C has
agreed that it will not institute any legal proceedings against you in any court oufside the State of
[Insert Statc Name), unless you assert that [Insert State Name] is not the correct forum. Nothing,
however, shall prevent ICFC from asserting a cross-claim or counterclaim in any legal
proceedings, to which you are a party, commenced against JICFC in any court outside the State of
- [Ingert State Name]. Some of the Attorneys General have obtained default judgments against




NorVergence, & company now in bankruptey, NorVergence did not appear in or defend the
cases brought against it by the suing Attorneys General. ICFC was not named as a party in those
cases. Accordingly, the applicability of such default judgments, if any, on the enforceability of
the Rental Agreements assigned to, or otherwise held by, ICFC would have to be determined by
an appropriate court should you decide nol to parlicipale in the setilement program. The same
would be true, with respeet to ICFC, for any additional default judgments that may be sought and
obtained by any of the Attorneys General against NorVergence.

If You Decide To Enroll In The Settlement Program:

{aatel's Rontal Agreement is

If you participate in the Settlement Agreement, ICFC wall forgive eighty-five
pereent of the amount outstanding under your Rental Agreement after it is brought current to
July 15 5 21’]{}4 Tlm means that fyou will be required 1o pay ICFC][vou will receive a refund of]
SRBIERGAANTE], which is caleulated as Tollows:

1. Unpaid balance past due as of July 185, 2004: ...,

2. Plus fifteen per cent of remaining balance due
after July 14, 2004, plus applicable taxes:..........

3 Minus all amounts paid sinee July 15,
4. Total remaining Settlement Balanec due ICFC,
13 -

Amount to be refunded by ICFCs ................

LA

As you can see, the Settlement Program offers vou the opportunity to scitle this
matter at a substantial discount. Please call if you have any yuestions regarding this
Settlement Program or the Rental Agreement account

Very truly yours,

Irwin Commercial Finance Corporation,
liquipment Finance
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EXHIBIT A-1
IRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE.
SETTLEMENT LETTER

RE: NOTICE TO FORMER [INSERT STATE NAME] NORVERGENCE
CUSTOMERS WHO HAVE EQUIPMENT RENTAL AGREEMENTS WITH
TRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE,
AND TO ANY GUARANTORS

qupment Rental Agrecment (referred to herein as the “Rentai Agrccmcnt ) with NorVergence,
Inc. ("NorVergence™), which subsequenily assigned the Rental Agreement to ICFC, and that
[Insert Customer Name] has also eniered into a settlement agreement with ICFC (the “Existing
Settlement Agrecment”™). Pursuani to an agreement with the Attorney Ceneral ol the State of
[Insert State Name| (the “Attorney General™) regarding alleged violations of {Insert Relevant
state Comsumer Protection Statute(s)], ICFC is pleased to offer you a one-time opportunity to
participate in a Settlement Program by which you may nullify the Existing Settlement
Agreemeni and participate in a new Setilernent Program, pursuant to which you may reseclve any
cutstanding balance on the Rental Agreement at a substantial discount, and scttle any and all
disputes between you and ICFC arising from or relating to the Rental Agreement or ICFCs
elforts to collect under or enforce the Rental Agreement.

Herc is a summary of how the Settlement Program would work if you accept
it:

- You would pay 1CFC any amounts that became due under the Rental
Agreement before July 15, 2004, plus 20% of the amounts coming due under the
Rental Agreement after July 15, 2004, ples applicable taxcs;

- Any amounts you paid to ICFC after July 15, 2004, including amounts paid
under the Existing Settlement Agreement, wounld be applied to reduce the
amopunt you would pay ICFC under the Setttement Program (or refunded to
¥ou, to the extent you have already paid more than that amount): and

- You and ICFC would exchange mutual releases. '
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The Scttlement Program is described in mare detail in the rest of this letter and the form of
Settlement and Mutual Release that is enclosed. You should review those decuments
carefully. In case of any disagrecment between the summary above and the more detailed
description, the more detailed description will govern.

The Settlement Program Offered By Irwin Commercial Finance Corporation, Equipment
Finance

~ It you elect to participate in ths Settlement Program, ICFC wall:  {a) forgive
eighty percent (80%0) of the aggregate amount remaining payable under your Rental Apreement
as of July 15, 2004; (b} forgive any late fees or penaltics assesscd on your account on or after
July 15, 2004; and {c¢) fully credit you for any payments that you have made to ICFC on or afier
Juiy 15, 2004, In addition, ICFC and you will be deemed to have rescinded and nullified the
Lxisting Settlement Agreement, which shall be of no further force or cffect. In the cvent your
payments made after July 13, 2004, including payments under the Existing Scttlement
Agrecment, exceeded twenty per cent (20%) of the aggregate amount remaining payable as of
July 15, 2004, you will receive a refund of the amount in excess of twenty per eent (20%) if yon
elect 1o participaie in the Settlement Program.

In exchange for the benefits provided above, you mmst be current on your
payiients under the Rental Agreement as of July 15, 2004, or vou must bring your payments
current to July 15, 2004, You must also agree to release ICFC from any claims concerning the
Eental Arreement or the Existing Settlement Agreement, as described more fully below, Yon
must zlso agree to pay ICFC the “Settlement Balance,” which is the amount equal to twenty
percent (20%) of the ouistanding balance under your Renlal Agreement as of July 15, 2004 {once
it has been brought current to July 15, 2004), not including any late fees or penalties paid or
charged since July 15, 2004, plus any credits as described in the preceding paragraph. You may
elect to pay the Settlement Balance n cne of two ways. You may either make a [ump sum
payment of the enfire Settlement Balance or pay off the Settlement Balance in up to [insert 12 or
24, as appropriate] equal monthly installment payments, wiih the lump som payment due within,
ot the first installment payment to be due no earlier than, thirly (30) days after ICFC’s receipt of
the fully executed Release, ICFC will mail you a bill for the first installment ne Jater than fiftesn
(15} days prior to the due date. After settlement, you may be responsible for potential tax
liabiltties including but not limited to properly and usage laxes with respect to the Matrix box
and other telephone equipment subject to your Rental Agreement. In regards to these taxes, you
may have an affirmative obligation to report these tax lialnlities to cither your local tax assessor
or state department of revenue depending on vour state’s laws.

If you have any questions aboul these paymenl oplions, please contact ICFC at

You will alzo have the right at any time to pay the remainder of the Settlement Balance at
any time without penalty.
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If your account is cirrent through July 15, 2004 and you are cniitled to a refund
from ICFC, ICFC will send the refund to you within thirty (30) days of receipt of the signed
Release.

To participate in this Settlement Program, yon must complete, sign and have
notarized, and return to Irwin Commercial Finance Corporation, Equipment Finance,
within 30 days from the date of your receipt of this notice, two copies of the enclosed
docurnent entitled “Scttlement and Mutual Release.” In the Settlement and Mutual Release, you
must elect and agree to pay the Settlemeni Balance according 1o one of the two payment options
described above (either lump-sum or installment). Upon your payment of the Settlement
Balance, you will receive written notification from ICFC that the Rental Agreement has been
terminated.

By accepting this proposal, you (a) elect and agree to pay the Settlement Balance;
and (b) fully releasc ICFC from, and agree not to sue ICFC for, any and all claims that you have
or may have had against ICFC based upon S e tns e

S e S NAY 's Rental Agreement or the
Existing Settlement Apreement, including, without limilation, any such claims you may have as
a memmnber or representative of various proposed class action lawsuits that have been brought
against ICFC on behalf of asserted classes of NorVergence customers (as well as any such
proposed class action lawsuits that may be brought in (he future) and any such claims arising out
of any efforts to collect under or enforce the Rental Agreement. IF vou are currently involved in
any litigation with ICFC over RS EERIREAaINES s Rental Agreement and you wisi: to
participale in the Settlement Program, you and ICFC wilt mutually dismiss that action with
prejudice,

ICFC, in turn, will fully telease you from, snd.agree not to suc youfororio
dismiss you from, any and all elaims that it has or may have had against you based upon {ikEH
RUsEEEEEl s Rental Agreement or the Existing Sertlement Agreement and will assign to
the Customer all of ICFC’s rights in the equipment subject to the Rental Apreement. Both you
and ICIC will retain ali righls under law to enforce the Seitlement arid Mutual Release.

ICFC has agreed to propose this Settlement Program for the purpose of avoiding
the expense and inconvenience of litigation and it is not an admission on the part of ICFC that it
engaged in any form of unlawfiil conduct or busincss practices. Tndeed, ICFC expressly denies
that it engaged in any such unlawiul conduct or business practices and expressly denies that il is
liable to any person or entity in connection with the rental of NorVergencee telecommunications
equipment.

M You Decide Not To Participate In The Settlemncnt Program:

While you ure not obligated to participate in the Settlement Program agreed o by
ICFC and the Attorney General, you may wish to consult with an attorney of your choosing
before you decide whether to participate in the Settlement Program, If you elect not lo participate
in the program, or if you enroll in the Settlement Program bul change your mind and notify ICFC
before paying the Settlement Balance ihat you wish to terminate your participalion in the
Settlement Program, then this Scttlement Program will have no rmpact on any of the terms of
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your Existing Settlement Agreement with ICFC, and you and TCFC will each be free to pursue
rights and remedies under the law. Even if you do not participate in the Settlement Program,
ICFC has agreed that it will not institute any legal proceedings against you in any court outside
the State of [Insert State Name], unless you assert that fInsert Statc Name] is not the correct
forum. Nothing, however, shall prevent ICFC from asserting 2 cross-claim or counterclaim in
any legal proceedings, to which you are a party, commeneed against ICFC in any court outside
the State of [Insert State Name]. Some of the Attorneys General have obtained default
Judgments against NorVergence, a company now in bankruptey. NorVergence did not appear in
or defend the cases brought apainst it by the suing Attorneys General, ICFC was not named as a
party in those cases. Accordingly, the applicability of such defaull judgments, if any, on the
enforceability of the Rental Agreements assigned to, or otherwise held by, ICFC would have to
be determined by an appropriate court should you decide not 1o participate in ihe settlement
program. The same would be true, with respect to ICFC, for any additional default Judgments
that may be sought and obtained by any of the Attornevs General against NorVergence.

If You Decide To Enroll In The Settlement I'rogram;

FHeENate) s Rental Agreement is

-

The lotal amount due under FEoeH

If you participate in the Settlement Agreement, ICFC will forgive eighty-five
percent of the amount cutstanding under your Rental Agreement after it is brought current to
July 15, 2004. This means that [you will be required to pay ICFC][you will receive a refund of|

SERETRAT NG which is calculated as follows:

1. Unpaid batance past due as of July 15, 2004 ...

2. Plus twenty per cent of remaining balance due
after July 14, 2004, plus applicable taxes: ...........

3 Minus all amounts paid since July 15, 2004,
including amounts paid under Existing

Settlement
ABTEEIMENL 1.vuiiimvivivrnsnrioenrnrareressnss

4. Total remaining Scttlement Balance due ICFC,
or:..

5. Amount to be refunded by ICFC: .................

As you can see, the Settlement Program offers you the opportunity to settle this
matter at a substuntial discount. Please call . if you have any questions regarding (his
Seitlement Program or the Renlal Agreemnent account,

Very truly yours,
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IRWIN COMMERCIAL FINANCE
CORPORATION, EQUIPMENT FINANCE
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EXHIBIT B
[RWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE.
SETTLEMENT AND MUTUAL REILEASE
SETTLEMENT AND MUTUAL RELEASE

betwean

and
IRWIN COMMERCYAL FINANCECORPORATION, EQUIPMENT FINANCE,

I, , on behalf of the cntity named above (the
"Customer™) and if applicable as personal guarantor (if [ am a personal guaranior, the
“Cuarantor™), clect to take advaniage of the Settlement Program agreed to by the ATTORNEY
GENERAL OF THE STATE OF [Insert State Name]j and IRWIN COMMERCTAL
FINANCECORPORATION, EQUIPMENT FINANCE, (“ICFC™) to pay off Customer’s Rental
Apreement with 1CFC {the “Rental Agreement™) at a substantial discount and to settle any and
all disputes between (1) Customer and Guarantor and (i1} ICFC arising from the Rental
Agreement or ICFC’s efforts to collect under or enforce the Rental Agreement. With this
Settlement and Mutial Release (the “Settlement Agreement™) | am: (1) accepting the terms of
the Settlement Program offered by ICFC and (2) entering into a mutual release of claims with
ICFC and related parties.

I understand thal TCFC and the Attorney Géneral of the State of [Inserl State
Name] have agreed to the terms oF this Settlernent Program for the purpose of avoiding the
expense and inconvenience of liligation and it is not an admission on the patt of ICFC that it
engaged in any form of unlawful conduct or business practices, and that 1CFC expressly denies
that it engaged in any such unlawful conduct or business practices and cxpressly denies that it is
liable to any person or entity in connection with the Rental Agrcement.

1. Terms £ The Settlement Prorram

I understand that, upon timely receipl of an executed copy of this Scttlement Agreement
and the Settlement Balance, as defined below, ICFC will: :

{a) lorgive eighty-five percent (85%) of the remaining contract balance due
under the Rental Agreement as of July 15, 2004;

{b) forgive any late fees or penalties assessed on that account on or after July
15, 2004:

{c} fully credit any payments Lessee and/or (uarantor has made to ICFC on

ot after July 15, 2004; and
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(d)

withdraw any and all adverse credit reports ICT'C filed as o the Lessee
and/or uarantor as a result of not receiving payment on the Rental
Agreement on or afler July 15, 2004,

I also understand that ICFC’s records reflect the following information about
Customer’s Rental Agreement account:

1.
2,

Lht

Unpaid balance past due as of July 15, 2004: ...

Plus fifteen per cent of remaining balance due
after July 14, 2004, plus applicable taxes:...........
Minus all amounts paid since July 15,

Tatal remaining Settlement Balance due 1CFC,
ors..

Amount to be refunded by TCFC: ... ..

l.essee and/or Guaranter agree to pay the Scttlement Balance by the method checked
below and request that ICFC invoice Lessee and/or Guarantor accordingly:

Pay the Setilement Balance in a lump sum within thirty
{30) davs of your mailing of this fully executcd Release

Pay the Settlement DBalance in {insert 12 or 24, as
appropriate] cqual monthly installments of [paymert
amount], beginning on the datc specilied m the first
ICFC invoice, which payment dale shall be al least 15
days after the date of malling of such invoice. I
understand that Lessee and/or Guarantor may pay the
remainder of the Scttlement Balance at any time
without penalty.

Checks are lo be made payable to Irwin Commercial Finance Corporation, Equipment

Finance, 330 120" Avenue NE, Suite 110, Bellevue, WA 98005,, Alin

Please include the account number on the check.

I understand that if Costomer and Guarantor fail to pay the Scttlement Balance as
promised, ICFC may accelerate the aiount remaining due under the Settlement and Mutual
Release and make use of any of the remedies available to it under the law. T agree that if ICFC
prevalls 1n any litigation seeking to enforce this Settlement and Mutual Releage, ICFC shall be
entitied to collect its reasonable attorneys” fees, together with interest on the unpaid Settlement
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Balance from the date of default until the date of payment at the rate of twelve per cent (12%)
per annum, o, if lower, the maximum rate permitted under the laws of the State of [Insert State
Name]. T understand that ICFC will not insiitute any legal proceedings against Lessce and/or
(huarantor in any Court outside the State of [Inscrt State Name] unless I object to ihe jurisdiction
of the courts of [Insert State Name]. Iunderstand, however, that if Lessee and/or Guarantor are
parties to any legal procecding against ICFC in any court outside the State of [Insert State
Name], ICFC may assert a cross-claim or counterclaim in any such proceeding.

Customer and Guarantor may change their mind and withdraw from the
Settlement Program by notifying ICFC of that dectsion in writing before payment under the
Settlement Program is due. Notice must be sent to the same address as this Settlement and
Mutual Release.

[ understand that if [ am a lessee who is cntitied to a refund from ICTFC under the
Settlcment Program, ! will be able to obtain that refund by executing this Settlement and Mulual
Release. Within thirty {30} days of JTCFC’s receipt of ihis Settlement and Mutual Release, ICFC
will send me my refund check_

2. Release Of Claims

I understand that, in exchange for the opporiunity to pay off the Rental Agreement
at a substantial discount, Customer and Guarantor each hereby releases and discharges Irwin
Comrmercial Finance Corporation, Equipment Finance, and all of its subsidiaries, parents,
affiliates, predecessors, successors and assigns, officers, direclors, employees, shareholders and
agents (the “ICT'C Parties™) from, and covenants not to {Tle or pursue any lawsuit or claim in any
place against any ICFC Party for, anv and all claims (including claims as a member or
representalive of a praposed class action, whether pending now or fited Jaier) that Customer
and/or Guarantor has or may have had against it for any and 2l damages, restitution, equitable
relief, attorneys’ fees and/or penalties related to the Rental Agreement, including but not limited
to claims anising out of cffoits to collect under or enforce the Renmal Agresment. Customer and
Guarantor each further agrees thal if ejther of them is currently involved in any litigation arising
from the Rental Agreement or any effort to collect under or enforce the Rental Agreement,
{Customer, Guarantor and ICFC will murually dismiss that litigation with prejudice.

In exchange for Customer and/or Guarantor’s payment to ICFC pursuant to this

Setllement Agreement, ICFC hereby releases and discharpes Customer and Guarantor from, and

covenants not to [ile or pursve any lawsuit or ¢laim in any place against either Cuslomer or
Guarantor for, any and all claims that ICFC has or may have had against gither Customer or
(Guarantor and all of their subsidiaries, parents, affiliates, predecessors, successors, assigns,
officers, directors, employees, sharcholders, agents, and guarantors for any and all damages,
equilable relief, attorneys’ fees and penalties related to the Rental Agreement. ICFC also
transfers all of its right, title and interest to the equipment subject to the Rental Agreement, if
any, to the Cuslomer. '

[ hereby acknowledge and represent that [ have read this Settlement Agreement;
that I have had the opportunity to consult with a lawyer concerning it; thal each of Customer and




Guarantor is voluntarily entering inio (his Settiement Aereement; that neither ICFC nor its agents
or attorneys have made any representations or proimises concerning the terms or effects of this
Settlement Agreement other than those set forth in this document; and I understand that this is a
full and final release of all claims Customer and Guarantor have or may have against the ICFC
Parties concerning the Rental Agreement or ICFC’s efforts te collect under or enforce the Rental
Agrecment,

[ further agree that this Seitlement Agreement constitutes the entire agreement
among the parties hereto, may not be changed orally and may not be modified or amended
except pursuant to an agreement in writing signed by all of the parties hereto, unless Customer
and Guarantor change their mind as provided above.

The signatory for the Customer below represcats that he or she is duly authorized
to enter into this Scttlement Agreement and on behalf of the Customer.

This Settlement Agreement shall be deemed accepted upon your return to WCFC off
an exccuted copy of this Selilement Agreement.

IN WITNESS WHEREOQOTF, and intending to be legally bound hereby, the
undersigned has caused this Settlement Agreement to be executed this day of
. 2005,

Dated:__

[Title]
[Address)

By: [Name], as
(uarantor

[Add approprate notary clauses for State|

Irwin Commereial Finance Corporation,
Equipment Finance,

By:
[Name]

FILL OUT COMPLETELY AND SEND TWO SIGNED ORIGINALS TO ICFC at: Irwin
Commercial Finance Corporation, Equipment Finance, 330 120" Avenue NE, Suite 110,

Bellevue, WA 28005, Atin:
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PLEASE KEEP A COPY FOR YOUR RECORDS. A FULLY EXECUTED DOCUMENT
WILL BE SENT TO CUSTOMER AND ANY GUARANTOR UPON COMPLETION OF
THE TERMS OUTLINED HEREIN
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EXHIBIT B-1
IRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE
SETTLEMENT AND MUTUAL RELEASE
SETTLEMENT AND MUTUAL RELEASE

bhetween

and
IRWIN COMMERCIAL FINANCECORPORATION, EQUIPMENT FINANCE:

| ' , on behalf of the enlity named above {the
“Customer”) and if applicable as personal guarantor Gf I am a personal guarantor, the
“Quarantor™), elect to take advantage of (he Settlement Program agreed to by the ATTORNEY
GENERAL OF THE STATE OF [Insert State Name] and IRWIN COMMERCIAL FINANCE
CORPORATION, EQUIPMENT FINANCE, (“ICFC™) to pay off Customer’s Rental
Agreement with TCFC {the “Rental Agreement™) at a substantial discount and to scttle any and
all disputes between (i) Cuslomer and Guarantor and (1) ICFC arising from the Renta)
Agreement or ICFC’s efforts to colleet imder ot enforee the Rental Apreement and that certain
[Insert title and dale of existing settlement agreement] between Customer[, Guarantor] and ICFC
{the “Existing Seftlement Agreement™). With this Settlement and Mutual Release (the
“Setllement Agreement”) I am: (1) accepiing the terms of the Settlement Program offered by
ICFC and (2) entering into a mutual relcase of claims with ICFC and related parties.

T'understand that ICFC and the Altomey General of the State of [Insert State
Name] have agreed 1o the terms of this Seltiement Program for the purposc of avoiding the
expense and inconvenience of litigation and it is not an admission on the part of [CFC thal it
engaged in any form of unlawiu] conduet or bysiness practices, and that ICFC expressly denies
that it cngaged in any such unlawful conduct or business practices and expressly denics that it is
liable to any person or entity in connection with the Rental Agreenent.

1, Terms Of The Settlement Program

I undersiand that, upon timely receipt of an excculed copy of this Settlernent Agreement
and the Settlement Balance, as defined below, ICIC will:

(a) forgive eighty percent {80%) of the rematning contract balance due under
the Rental Agreement as of July 15, 2004;

(b} forgive any late fees or penalties assessed on that account on or after July
[5, 2004;
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(c)
(d)

fully credit any payments Lessee and/or Guaranior has made to ICFC on
or after July 15, 2004, and.

withdraw any and all adverse credit reports ICFC filed as to the Tessee
and/or Guaranter as a result of net receiving payment on i{he Rental
Agreement on or after Tuly 15, 2004,

I also understand that ICFC’s records reflect the following information about
Customer’s Rental Agreement account:

1.

Unpaid balance past due as of July 15, 2004: .....
Plus twenty per cent of remaining balance due
after July 14, 2004, plus applicable taxes: .. ...
Minus all amounts paid since July 15, 2004,
including amounts paid under Existing
Settlement Agreement: __.........coievivuannnen,
Total remaining Settlement Batance due ICFC,
or:,.

Amount to be refunded by ICFC; ....coovninnen e

Lessee and/or Guarantor agree to pay the Sctiicmeni Balance by the method checked
below and request that TCFC invoice Lessee and/or Guarantor accordingly:

Pay thc Setilement Balance in a lump sum within thirty
(30) days of your mailing of this fully executed Relcase

Pay the Settlement Balance m [insert 12 or 24, as
appropriate] equal monthly installments of [payment
amount], beginning on the date specified in the first
ICFC invoice, which payment date shall be at least 15
days after the date of mailing of such invoice. |
undcrstand that Lessce and/or Guarantor may pay the
remainder of the Seiflement Balance at any time
without pcnalty.

Checks are to be made payable to lrwin Commereial Finance Corporation, Equipment

Finance, 330 120" Avenue NE, Suite 110, Bellevue, WA 98005, Attn

Please include the account number on the check.
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I understand that if Customer and Guarantor fail to pay the Settlemeni Balance as
promised, ICFC may seek (o enforce the Settlement and Mutual Releasc in full and make use of
any of the remedics available to it under the law. I agree that if ICEC prevails in any litigation
secking to enforce this Settlement and Mutual Release, ICFC shatl be eniitled to collect its
reasonable attorneys’ fees, together with interest on the unpaid Seitlement Balance from the date
of defanht until the date of payment at the rate of twelve per cent (12%) per annum, or, if lower,
the maximum rate penmitted under the laws of the State of [Insert State Name]. Tundersiand that
ICFC will not instimite any legal proceedings against Lessee and/or Guarantor in any Court
outside the State of [Insert Stale Name] unless I object to the jurisdiction of the courts of [Insert
Statc Name]. Iunderstand, however, that if Lessee and/or Guarantor are parties to any ltegal
proceeding against ICFC in any court outside the State of [Insert State Name], 1CFC May assert a
cross-claim or counterclaim in any such proceeding.

Customer and Guarantor may change their mind and withdraw from the
Scrtlement Program by notifying ICFC of that decision in writing before payment under the
Settlement Program is due. Notice must be sent to the same address as this Settlement and
Mutual Release.

I understand that if T am a lessee who is entitled to a refiind from ICFC under the
Settlement Program, I will be able to obtain {hat refund by executing this Settlement and Mutual
Release. Within thirty (30) days of ICFC’s receipt of this Setilement and Mutual Release, ICFC
will send me my refund cheek.

2. Release Of Claims

I understand that, in exchange for the opporiunity to pay off the Rental Agreement
at a substantial discount, Customer and Guarantor each hereby releases and discharges Lyon
Financial Services, Inc., d'b/a U.S, Bancorp Business Fquipment Finance Group, and all of its
subsidiaries, parents, affiliates, predecessors, successors and assigns, officers, directors,
employees, sharcholders and agents (the “TCFC Parties™ from, and covenants not to file or
pursue any lawswit or claim in any place against any ICFC Party for, any and all claims
(including claims as a member or representative of a proposed class action, whether pending now
or filed later) that Customer and/or Guarantor has or may have had againsi it for any and all
damages, restitution, equitable relicf, atiomeys’ fees and/or penalties related to the Rental
Agreement or the Existing Settlement Agrecment, including but not limited to claims arising out
ol efforts to collect under or enforce the Rental Agreement or the Existing Settlement
Agreement. Customer and Guarantor each further agrees that if either of them is currently
involved in any litigation arising from the Rental Agreement or any effort (o collect under or
enforce the Rental Agreement, Customer, Guarantor and ICFC will mutually dismiss that
litigation with prejudice,

In exchange for Customer and/er Guarantor’s payment to ICFC pursuant to this
Settlement Agreement, ICFC hereby releases and discharges Customer and Guarantor from, and
covenants not to file or pursue any lawsuit or ¢laim in any place against either Customet or
Guarantor for, any and all claims that ICFC has or may have had against either Customer or
Guarantor and alf of their subsidiarics, parents, affiliates, predecessors, snccessors, assigns,
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officers, directors, employees, shareholders, agents, and guarantors for any and all damages,
equitable relief, attorneys’ fees and penallies related to the Rental Agreement or the Existing
Settlement Agreement. ICFC also transfers all of its right, title and interest to the equipment
subject to the Rental Agreement, if any, to the Customer.

I bereby acknowiedge and represent that I have read this Settlement Agreement;
that I have had the opportunity to consult with a lawyer concerning it; that each of Customer and
Ciuarantor is voluntarily entering into this Settlement Agreement; that neither ICFC nor its agents
or attorncys have made any representations or promises concerning the terms or effects of this
Settlement Agreement other than those set forth in this docurnent; and I understand that this is a
full and final release of all claims Customer and Guarantor have or may have against the ICFC
Parttes concerning the Rental Agreement, the Existing Settlement Agreement or ICFC's efforts
to colleet under or enforce the Rental A greement or the Existing Settlement Agreement.

I further agree that this Scttlement Agreement constitules the entire agreement
among the parties hereto, may not be changed orally and may not be modified or amended
except pursuant to an agreement in writing signed by all of the parties hereto, unless Customer
and Guarantor change their mind as provided above.

The signatory for the Customer below represents that he or she is duly authorized
to enter into this Scttlement Agreement and on behalf of the Customer.

This Settlement Agreement shall be deemed accepted upon your return to ICFC of
an executed copy of (his Settlement Agreement.

IN WITNESS WHEREOQF, und intending to be legally bound hereby, the
undersigned has caused this Settlement Agreement to be executed this day of
. 2005,

Dated:

[Thile}
[Address]

By:
Guarantor

... [Name], as

[Add appropriate nolary clauses for State]
Irwin Commercial Finance Corporation,
Equipment Finance

By:
[Mams]
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FILL OUT COMPLETELY AND SEND TWO SIGNED ORIGINALS TO ICFC at: lrwin

Commercial Finance Corporation, Equipment Finance, 330 120" Avenue NE, Suite 110,
Bellevne, WA 98005, Atin:

PLEASE KEEP A COPY FOR YOUR RECORDS. A FULLY EXECUTED DOCUMENT
WILL BE SENT TO CUSTOMER AND ANY GUARANTOR UPON COMPLETION OF
THE TERMS OUTLINED HEREIN
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