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IN THE MATTER OF ' 1
J
18§ EXPRESS LEASTNG, INC. )

ASSURANCE OF VOLUNTARY COMPLIANCE

1. This Assurance of Voluntary Compliance'  (“Assurance™) is entered into by ihe
Attorneys General’  (collectively, “Aftorneys General™) of the States of California,
Colorade, Connceticul, Georgia, IMinots, Kansas, Maryland, Massachusetis, Miclmgan,
North Carolina, Pennsylvania, and Seuth Dakota {collectively, "Participating Statcs™),

and LS Hxpress Leasing, Inc, {(“US Cxpress™).

2. US Express is a cotporalion erganized and existing under the laws of the State of
Delaware.

3. US Dxpress has a place of business at 300 Lanidex Plaza, Parsipanny, New Jersey 07054,

4. 'S Iixpress s one of the leasing companies that catered inlo and holds Equipmennt Rental

Agrecnenls with NorVergence, Inc. (“NorVergence”) customers in the Participating
Srates and clscwhere.

' This Assurance of Valuntary Clompliance shall, for all necessary purposes, also be
considered an Assurance of Disconlinuance.

20 the states listed, Connecticut is represented by the Conymizsioner of the Connceticul-
Depariment of Consumer Prolection, who enters mto this Assurance pursuant o the Conncelicut
Unfar Trade Practices Act, Conn. Gen. Stal. Sec, 42-110}, acting by and through his counsel,
Richard Blumenthal, Attomey General [or the State of Connecticul.  Georgia is represented by
the Administrator of the Fair BBusincss Practices Act, who is statulorily autherized to undertake
consumer protection functions for the Stale of Georgia, including acceptance of Assurances of
Voluntary Compliance. lor simplicily purposes, the entive group will be relerred to as the
"Attomeys  General,” and such  designation, as it includes Conmeclicnt, refors o the
Commissioner of the Connecticat Department of Consurner Prolection, and as it includes
{(seorgia, refers (o the Administrator of the Fair Business Practices Act.



.

BACKGROLUNI

This Assurance follows an inquiry by the Artorncys GGeneral into US Gxpress’s business
dealings wilh NorVergence. This inguiry was part of a larger inguiry regarding whether
the practices of NorVergenee and those of US Lixpress and other financing companics in
cotmeclion with NarVergence Fguipment Rental Agrecments (“Rental Agreements™)
violate any of the consumer protection statutes listed herein at footnote 3.7
NorVergence’s Allegedly Frandulent Busincss Scheme
The Attorneys General of llinois, North Caroling, Massachusetts, Pennsylvania, and
Texas and the Federal Trade Conumission have sued NorVergence, alleging that
NorVergence's business practices violate their respective consumer protection statutes.
Among ather things, these complanis filed against NorVergenee include the following
allegalions:
a. That NorVergence’s sales presenlations contained a numbcer of misreprosenlations
about the naturce of NorVergence's offer, including, but not limited to, that:
1. NorVergence was offering to lower a poteniial customer’s monthly

expenses for telephone scrvice, high speed Tntemel service, and wircless

* California Business and Professions Code scctions 17200 and 17500: Colorado

Consumer Proleciion Act, 6-1-101, ¢f geg., CRS; Conncoticut Unfar Trade Practices Act, CG.C.
42-110b{a); Georga Fauwr Business Practiccs Act of 1975, Q.C.GLA, 10-1-3%0, e seq.; linois
Consumer Fraud and Deceptive Busincss Practices Act, 815 TLCS § 505/1 ef seq.; Kan, Stal.

Ann. §
Stalute

50-623, et seg.; Md. Code Ann., Com. Law §2-302; Massachusetts Consumer Protection
, G.L. ¢ 93A, Michigan Consumer Prolection Statute, MCL 443901 ef seq.; North

Carolina Unfair and Deceptive Trade Practices Act, N.C.G.8, §75-1.1, ef sey.; Pennsylvania

U'nfair

Trade Practices and Consumer Protection Law, 73 P.5S. §§ 201-1 et seg.; amd South

[Dakota Deceplive Trade Practices Act, SDCL Ch. 37-24.
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ill.

1v.

telephone service, which discounts could be achieved by installing a
Matnx box;

Nor¥ergenee could climinate all per-minute charges for telephone service,
high-speed Internct service, and wireless telephone service usiﬁ g spceial
“volec as data” tedhm‘ﬂng}f contained in the Matrix box;

NorVergenve arrived al the price for a 60 month contract for the provision
of discounled telocommunications services by faking a peroentage
discount from a cuslomer’s monthly  teleconumunicalions CRPCTISEs,
usually 36%, and multiplying the remaining percentage, usually 70%, by
G and

In the event NorVergence went out of business, customers’

belecommunications service would not be interrupted.

The complaints further allese |hat;

11.

1id,

The Matnix box takes one of two formats: it is either a T1 box, which has
nothing lo do with cellutar service, or a Grewall/router, which has nothing
to do with landline ielephone service or cellular service:

‘The Matnix box has an estimated retail value of $400 to $1,500;
Nor¥ergence crafled the transactions m such a way that the majorily of
the 60 month contract monthly paymenl was contained in an “Equiprient

Rental Agreement”, purportedly ot the cost of the Matrx box:




——

Lo.

1v, NorVergence immediately assigned its Rental Agrecments to various
finghee companics or caused its customers fo cxecule Rental Apreaments
difectly with finance companics;

v, If NorVergence went vuf of business, it had no arrangements to provide
telecommunications services to its customers; and

vl Shortiy afler NorVergence’s creditors forced the company into bankrpiey
un June 30, 2004, NorVergenee ceased providing telecommunicalions
services to all ofits customers,

c. The complaints also allege that NorVergence included unfair terms in its Renta)
Agreernents, such as the purporied waiver of defenses clausc and the floating
venue clause, and failed o disclose clearly and conspicuously the material teerns
and conditions of those Reatal Agresments.

US Express’s Activities in Connection with the
NorVergence Equipment Rental Agreemenis

In many cases, shortly afler the Rental Aprecments were executed belween NorVersence
and their cuslomers, these agreements were assigned to [inance companics.
US Lxpress sent monthly invoices to its customers in compection with all the
NorVergence Rental Agreemenls n its portfolio and accepted pavment from somc
customers on those invoices.

THE ATTORNEYS GENERAL’S POSITION
The Attorncys General allege that their consumers were frandulently induced to sign the

MNorVergence agreements, and thatl such agreements arc void ab (mitio.




il.

12,

13,

14,

15.

The Attormeys General allege that 1S Express knew or should have known of the alleged
fraund perpetrated by NorVergence and is not entitled 1o coliect {rom its cusiomers in the
Participaling States.
The Attorncys General also allege that, uxlﬁer the circumstances, the Rental Agreements
are uncenscionable in that they contain terms thal are nnreasonable, vnfairly harsh, and
onc-sided w favor of NorVergence and the leasing companics, all in violation of the
statites sed forth in lootnote 3 to this Assurance and in violation of Section 2-302 of the
tnifonn Commercial Code.

US Exprress’s POSITION
US Express denies Lhal 1t knew or shonld have known of any alleged frand perpetrated by
NorVergence. US Express asserts that it is not legally responsible for any such alleged
fraud perpetrated by NorVergence, and contends that, in accordance wiih the law of each
Parhicipating State, the Rental Agreemenls with NorVergence customers remain fully
enforccable according o their terms notwilbslanding any improper conduct by
MNorVergence,
115 Express cxpressly denies that it engaged-in any unlawful conducl or busincss
practices and expressly denies that. it is liable to any person or entily in conneclion with
the rental of NorVergence telecommunications equipment.
At the same ime, in light of the allepations direcied at NorVergence, the impact of the
NorVergence m‘:m‘h.u:t on US Express’s customers, and the concerns expressed by the

Participatimg States, 11§ Fxpress is willing to afford its NorVergence cuslomers an




opporfumty to be released from their obligations under the Rental Agreements pursuant
to the condiions deseribed herein,

TERMS OF ASSURANCE

This Assurance shall be minding upon and extend lo US Express, its officers, directors,
agents (includmg, but not limited to third party collegtion agents), employees, sUCCessors
arul assigns, and any entity or device through which it may now or hercalier act, as well
as any persons who have auihority to conirol or who, in fact, conirol and direct ity
husiness.

By entering into this Assurance, the Parlies agree that there arc no admissions of
wrongdoing or findings of hability or wronedoing o the part ol UIS Express. that there
has been no coneession or agreement by TS Express as w the validity and‘or merits of
any mvestigation, that there has been no approval, sanction, or authorization by any of
the Participating States of any act or praclice of US Express and that this Assurance does
nol imdicate or constitute the existence or non-existence of any facl or cirewmnstance that
may have been alleged in conncelion herewith by any Participaling State or by LIS
Express. This Assurance is enlered into solely for the purpose of settlement of disputed
claims, amd to avoid the cxpense, uncortainty, delay, and inconvenicnice that would be
associated wit.h continued inveshigation and potential ltigation of the issues. Neither the
exislence of, negoliation ol nor the terms of this Assurance, nor ol any offer made o or
agreed upon with any State Customer pursuant heroto shall, in any future procesding
other than for enforcement, default, ar breach of this Assurance, be reiemred to or offered
iﬂ evideoce of wrongdoing. for any purpose, by any person. A State Customer i any 115
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Express customer in any Farticipating State that has a NorVergence Rental Agreement.
The Participating States acknowledge that US Express has cooperated fully with the
investigalion in an effort 10 satizfy the inferests of the Participating Siates and thﬁ Statc
Customers,

Customer Sctliement Program

[n order to participate in the settlement terms described herein, each Stale Customer must

pay all amounts duc on s Rental Agreement through July 15, 2004, including 100% of

any and all monthly paymenis and charges for late foes and taxes (“Cure Amount™).

Lach Statc Cuslomer who elcels to participate in, and tully pertorm under, the scttlement

lerms in the manner described herein will be referred Lo as a “Participating Customer™,

Each Siate Customer who scttled its claims with US Fxpress after Tuly 135, 2004 also is

chgible to be a Participating Cusiomer on the terms and conditions desernbed in

paragraphs 20 through 23 of this Assurance.

US Express will offer the following settlement terms 1o any Participating Customer and

any personal guarantor it may have:

a. US Express will forgive eighty-five pereent (85%) of the remaining contract
ba!uﬁlﬂe duc on each such Parlicipating Customer’s obligations lo US Fapress
under the Rental Agrocmnent aiter Tuly 15, 2004, but not including aty applicable
taxes duc thereon or in conneclion therewith;

b. US Express shall fingive any late fees or penallies assessed on the Participating

Customer’s account on or after July 15, 2004, and

-]
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21.

c. Within thirly (30) days of the delivery of documenis by which any State Customer
cleets to become a Participating Customer, US Fixpress shall withdraw or cause to
be corrected any and ali adverse credit information filed by 1t, i any, as to the
Participating, Customer as a result of not recelving pavment from that Customer
on its Rental Agreement after July 15, 2004, by providing written notification to
each credit burcau to whom US Express furnished information, if any.

US Express shall fully credit cach Participating Custorer for any payments il has made

pursuant to the Rental Agrecment after July 15, 2004, including, but not limited 1o,

nmmhl}r-paymernts, late fees, and faxes. TJS Dxpress shall issuc refunds to thosc

Partreipating Customers whose post-Tuly 15, 2004 paynients exceed the Participating

Customet’s remaining obligations under the Rental aAgrecment as provided by paragraph

21 ofihis Assuraice,

As to cach Participating Cusiomer, US Fxpress agrees 1o aceept, in (ull satislaction ol the

{Customer’s obligations to US Fxpress under the Cuslomer’s Rental Agresment, payment

of the Cure Amoumnt, plus pavment of {ifleen percent (15%) of the remraining contract

balance duc to US Express under the Rental Agreement as of fuly 15, 2004, minus any
latc Fees, or penaltics (“Settlement Balance™), plus any applicable taxcs thereon or in
comnection therewith. For Participating State Customcrs, it is agreed that the Renial

Apreements are considered terminated as of the dale the Participating Siate Cuslomer

signs the Seltlement Agrecmoent and Release,

US Express agrees that the Setrlement Ralance shall be pard as follows;

. The Participating Customer shall cither elect to-

g




1. Make 4 Tump sum payment of the entire Scttlement Balance; or

in. If the Setitement Balance is loss than $5,000, pay the Scitflement Balance
noup to twelve (12) equal monthly installment pavments. IT the
Scttlement Balance 13 $5,000 or higher, pay the Scttlement Balance in up
to twenty-four (24) equal 1ﬁonth1}-' inslalment pa}'meﬁts,

i Nothing i this Assurance shall be construed to preclude US Express in its
sule discretion from entering into mutuatly acceptable alterative pavmenl
schedules wilh any Participaling Customer.

Il the Participating Customer elects to make a lump sum payment, such payinent

shall be due within thirty (30} days of the mailing of the [ully executed Scitlement

and Muiual Releasc by the Participating Customer, as deseribed in paragraph 25

of thizs Assurance;

Tt the Participating Customer clects o make installmenl pavments, the first

mstaliment payment 15 to be duc no earlier than the thittieth (30™) day after [JS

Cxpress’s receipt of the fully executed Release. US Fxpress shall provide a bill,

o a mimimum of fiiteen (15) days’ notice, 1o such Participating Customer stating

the date the first imstallment puymént is due and its amount,

Any Farticipating Customer that begints paying its Setlement Balance may pre-

pay the remaining balance at any time witheout penalty.

I the event no Sctilement Balance is due from a Participating Customer and a

refund is warranted, US Express shall pay any such refund within thirty (30) days

of US Express’s receipl of the fully excouled Settlement and Muloai Release.

9




24,

Unlcss prohibited by law, within thirty (30) days of the Effective Date, US Express shall

mai]‘a Scitlement Letter (in the form anncxed hereto as Exhibit A) W each State

Customer who entercd into a Rental Agreement and any personal guarantor thercol. In

this mailing, UJS Fxpress will print on the outside of the cnivelope the following:

"NorVergence-Related Sctilement Material Foclosed” in al least 12 pomnt typelace. Each

State Customer will have 35 days trom the date of the manlimg of the Settiement Tetter to

respond to T7S Fxpress to indicate whether they will accept the terms of sctilement. 10

any of the Statc {Ius[mnér’s letters are remrned fo US Express as undeliverable, US

Express must muke reasonable commercial clforts to locate that customer. T lacated, US

Express shall infoom the State Customer and personal guaranior of the followin g

a. The thirly-five (35) day opportunity to elect to participate in the setflemeni
deserbed herein in exchange for a release of all claims against US Express
relaling to NorVergence;

b. The Settlement Balance due from that State Customer (which shall include any
Cure Amount); and

C. The State Customer’s oplions for paying the Settlemneni Balance il the Customer
clecls o participate m the settlement.

Within thirty (30) days of the Effective Datc, UIS Fxpress shall mail a letter to any State

Customer who agreed to andfor executed an independent selllement agrcement with 115

Express wfler July 15, 2004, Those State Customers will have (hirty-five (33) days from

the date of maling of the leller Lo respond to 115 Express to indicate whether they will

1o
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26,

clect to revise their existing settlement. In that letter, 118 Express shall inform such

settled State Customer of the following:

d. The thirty-five (35) day opportunity to elect to revise the State Customer’s
existing scltloment 1o achieve terms wquivalent to the Setflement Program
described in this Assurance; and

b. I the Siate Customer elects to revise their settlement, the Settlement Balance die
and the State Cuslumer’s options lor payment.

LIy Hxpress shall mclude wilh the letters referenced In paragraphs 23 and 24 of this

Assurance a document titled “Settement and Muiual Reiease,” Letters in the fomm of

Ezhibit A anmexed herelo will be accompanied by a Settletnent and Mutal Release in the

form of Fxhibit B annexed hercto. As referenced in those letters, cach Parhicipating

Customer will be required to provide a notarized signature of a duly authorized officer,

parthcr or other agent of the company andior the personal guarantor on the Scitlement

and Mutual Release and return the same to IS Fxpress within thirty-five (35) days of US

Express’s mailing of the letter.

Tothe extent set lorth in the Setticrment and Mutual Release, each Participating Customer

shatl provide US Fxpress with a release of claims arising under the Renlal Aprocment

and any and all NorVergence related issucs. As W each .Pa.rticipming Customer wha
cxcenles a Settlement and Mutual Release, US Bxpress shall provide a release of claims
artsing unter the Rental Agreement, to the extent set forth in the Settfement and Mutual

Relcase, To the extend sel forth in the Seuler;mm and Mutual Release, cach Parhicipating

Customer and US Express shall agree to mulually dismiss with prejudice {and without

11
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27,

25,

29

award of costs or attorneys” fees to any party) any pending htigation amising from the
Rental Agreement or US Express's cftorls to collecl under or enforce the Rental
Arrcomenl,

H a Stale Costomer who executes a Settlement and Mutual Release defaults in péyment
of their Seitlement Balances, US Bxpress may pursuc collection of the unpaid Settfoment
Balance plus inlerest, and reasonable cosis of collection including attorneys’ fees, as
provided for in the Seltlement and Mutual Reiease.

US Lxpress further agrees that it shall not institute any civil action againsi the
Participaling Customer for breach of its Rental Agrecment o otherwise seek o enforec
lhe Rental Agreement agamst any Participating Customer, unless there is a defaull as
described m paragraph 27. TS Fxpress will disnﬁss any pending lHigation agamst any
Participating Customer wha is a party lo existing litigalion provided that, il any such
Parlicipatitng Customer has brought counierclaims or separate claims ugains_t US Express,
they will be dismissed by Lhe Participating Customer as a condition o 1S LEapress’s
disﬁﬁssa], which may be accomplished by profiering to and oblaining from coimsel for
the Participating Customer a stipulation dismissing any and all such claimis and
counterclaims.

In the event that any Statc Customer docs not accept the Settlement oullined in this
Assurance amd requested in the attached Settlement and Muloal Keleasc wilhin thirly-five
{35) days allotted or does not cxceute the Settlement and Mutual Release, the Rental
Agreement shall remain in full force and effect and shall be enforceable by all parties (o

the same cxtent that it had been enforceable prior fo and without regard 1o US Fxpress’s

12
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settlement oifer. Iowever, notwithstanding any provision authorizing otherwise in any
Rental Agrecment, if US Express chooses to enforce the Rental Agrcement pursuani Lo
this paragraph 29 of the Assurance, then any lawsuit it iniliates will be filed by TS
Express in the statc of the Stale Cuslnmer*s.residencc: unless the State Customer objecls
thereto in reliance on the lerms of its Rental A greement, o1 unlcss any State Cnstomer has
mitiated  litigation apainst US Express, i which case 1S Express imay assert
counterclaims or separate claims against such State Customer where its aclion i pending.
Affidavils of Compliance
Wilhin sixty (60) days m_“ the Effective Dale of this Assurance, US Lxpress shall submmit

an affidavit to cach Attorney General, subscribed 1o by an officer of US Express:

a Attesting that 1t sont the letters to the State Customers in accordance with Lhe

terms of this Assurance,

b. Providmg an accounting of the Participating  Customcers, including  the
Participating Customers” Sctilement Balances and pavinent schedules elected or
agreed upon; and

c. Providing the names of the State Customers whose letters were undeliverablc,

Within six months from the Eftective Date of this Assurance, S Express shall subimit to

cach Altorney General an affidavil, subscribed to by an officel of US Hxpress:

. Affiming its vompliance with the provisions of tiis Asswrance as to ihe
Participating Customers from that Aftortiey General’s state:

b. Providing an accounting of the Participating Customers, meluding the terms of
their payment schedules and payments made: and

13
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24,

c. On or afler the second ammiversary of the date of this Assurance, the Attorneys

General may request in wriling a further updated affidavit sctting forth US
Express’s complance with (he provisions of this Assurance as to the Participating
Customers from thal Attorney General’s stale and an updated acconnting of the
Participating Customers from hat Attorney General’s slate, including the ternms ol
their payment schedules and payments made, and US Express shall submii such
an affidavit within forty-five (45) days of any such request.
The atiidavits to be provided pursuant to paragraphs 30 and 31 of this Assurance shall be
used only for the purposcs of assuring compliance with this Assurance, and shalf be used,
cited or referred to for no other purposes whatsoever, and shall not constilute any
admission of liability or obligation whatsoever on the parl of US Express, cxcept to
provide lo the Participating States information concerning the status and compliance with
thiz Assurance,
General Provisions
This Assurance ig enlered into by Ure Parties on their own Free and volun tary act and with
full knowledge wand undersianding of the obligations and duties mposed by (bis
Agsurance.
This Assurance shall be binding upon US Express as well as its offtcers, ditectors, agents
{inclling, but not limited to, thind party collection agenls), employees, succcssors and
assigms, and any enlity or device through which it may now or hercafier act, as well as

any persons who have athority to control or whe, in fact, cortrol and direct its business.

14




30.

37

40,

41,

In no event shall assignment of any right, power, or authority under this Assnrance avoid
the obligation to comply with this Assurance.

The Partics have nepotiated, jointly drafled, and fully reviewed the terms of this
Assurance and the rule that uncertainty or ambiguity is to be construed against (he drafter
shall not apply (o the constraction or interpretalion of this Assurance.

As used in this Assurance, the plural shall inclidde the singular and the stngnlar shall
include the plural.

Fxcepl as otherwise cxplicily provided in this Assurancc, nothing herein ghall be
construed o hmmt the authorily of the Attorncys General to proteel the interests of the
Participating States or the pcople of Lhese States.

Il uny portion of this Assurance is held invalid or unenforceable by operation of law, the
rematning terms of this Assurance shabl not be affcoted.

Thos Assurance contains the entire agreement mmong the Parfies. Except as otherwise
provided herein, this Assurance may be modified only by a wrillen insument signed by
or on behalf of a Participating State and US Express, and then shall be hinding onty with
respeet o any or each such Slate so executing.,

The cxhibits to this Assurance arc and shall be considered a parl of this Assurance.

This Assuranec i agresd {o by the Partics lor settlement purposcs only, Neither the fact
of, nor any provision contatned in, ihis Assurance nor any action taken hereunder shall
constitute, or be consirued as:

a. An approval, sanction, or authorzation by the .i’mnrne)-'s Gencial of any act or

practice of US Express;




42,

Iy

Ilaving any impact on the business practices of LS Express, including but not
limited to, the ternis of eyuipment rental or lease agrecmconts or insurance
practees, other than as specilically provided herein reparding the renlal of
Morvergence cquipierL,

An admission by TIS Express that any of ils acls or practices deseribed in or
profubitcd by (ms Assurance are unfair or deceptive or violatc any of the
consumer protection or olher laws of any of the Participating States;

Amy agreement or admssion by any party to this Assurance as 1o {he existence or
non-existence ol any fact or allcgation that has been made in conncetion herewith;
or

The applicability ol any slalute, taw, rule, or regulation to the husiness or
agreements of US Express, except to the exlenl, and then solely for the purposes

provided for, herein.

Lach persun executing this Assurance represcnls o the olhor party to the Assurance (hat

he or she is duly authorized to execute and deliver this Assurance, and that, upon the

occurrence of the Effective Date, this Assurance shall be a valid, binding, and

enforecable agreement, and that all formalitics required therefore have been or will be

undertakcn.

Unless otherwise prolmbited by law, any signanire by the parties Lo this Assuranec may be

excented 1n counlerparts, sach of which shall be deemed an original, hut a1l of which

together shall be one and the smne Assurance.
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45,

44,

Rights of Customers and US Express
Nothing in (nis Assurance shall be construed to prevenl any State Cusiomer or US
Express (collectively referred Lo as “rental partics™) from pursuing any right or remedy
which ofic rental party may have ageinst the other, cxecpl o the extent that a
l-‘m’ticipﬂting. Customser cxecuies a Seltlement and Mutual Release pursuant to this
Asgurance, m which event the rights of the rental parties shall be as provided for therein.

Lffective Date
Ths Assurance shall be clicetive on October 26, 2005 (“Effective Date™).

¥IOLATION OF ASSURANCE A% Priva FACIE PROOF OF VIOLATION O CONSUMER
PROTECTION STATUTES

The parties understand thai pursuant to Lthe statutes cited in footnote 3 1o Lhis Assurance, a
violation of this Assurance shall constilule prima facie evidence of a violation of those
statutes in any subsequent proceedimgs brought by the Attorneys General against US
Express or any of s officers, a.gents, dircetors or crployees. Tt is further understood
that upon any default, an Atemey General's Office has the righl to file appropriate legal

proceedings Lo enforce this Assurance.

RELEASE
The subject matter of this Assurance is the issucs cavored in paragraphs 8 thwough 15 of
this Assurance. The Attorneys General acknowledgpe that the execution of this Assurance
constituics a complele seitlement and release by the Attorneys General of all the eivil
cloims and causcs of action lor damages, fines, costs, restitution, injunclion, penaltics,

and any other remedies thal were asserted or could have been asserted by the Altomays

17
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General, either individually or collectively, on or prior to the effective date of this
Assurance against US Express arising from the subject matter of this Assurance and
pursuant to any common law authority each of the Attomeys General posscss, and
pursuant to any consumer deceptive or unluir trade practices statutes listed in footnote 3
of this Assurance and the regulations promulgated pursuant to such statutes, as well as

any consumer prodection laws that each of the Attorncys General has authority to cnloree.

THE PARTIES TO THIS ASSURANCE. CONSENT TO THE FORM, CONTENT, AND
ENTRY OF THIS ASSURANCE ON THE DATES UNDER TIEIR RESPECTIVE

SIGNATURES.

18




IN THE MATTER OF )
}
IS EXPRESS ILEASING, INC. }

By Li'/ Cg_r

William C. Carey
Secretary & General Cdfinscl

Drate: fé?/2f'ﬂ5—
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IN THE MATTER OF

US EXPRESS LEASING, INC.

g N

BI.L LOCKYER
Attorney General ol California

By

Hoto %%W(/ |

HOWARD WAYNE
Deputy Attormey General

Date: October 12, 2005




IN THE MATTER OF

US EXPRESS LEASING, TNC.

e

Tohn W. Suthers
Attorncy General ol
The State of Colorado

LAY . .
P N TIE
(45 c.ﬁaﬁ.a..u! N (el

Andrew P. McCallin
Assistanl Attorncy Genera)
Business Regulaiion Unit
Consumer Protection Scetion

Date: ﬂ f?)’[ﬁlﬂﬂ’t 2{*3/ PGS




IIN THE MATTER QF
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EXHIBIT A
US EXPRESS LEASING, INC.
SETTLEMENT LETTER

., 2005

finseit Customér: Name]

[isert Gisramtor Naire]

RE: NOTICE TO FORMER [INSERT STATE] NORVERGENCE CUSTOMERS WHO
HAVE EQUIPMENT RENTAL AGREEMENTS WITH US EXPRESS LEASING, INC.,
AND TO ANY GUARANTQORS

Dear {lnseit.Gustorner Name) and/or [insert Guarantor Mame]

You are receiving this notice because the records of US Express Leasing,
Inc. ("US Express”) reflect that {nsert Customer Namé] entered into an Equipment Rental
Agreement (referred to herein as the “Rental Agréement™) with NorVergence, Inc.
("NorVergence™), which was subsequently assigned to US Express. Pursuant 1o an
agreement with the Attorney General of the State of fnsertiStaté] (the “Attorney
General”), US Express Is pleased to offer you a one-time opportunity to participate in
Settlement Program by which you may resolve any outstanding balance on the Rental
Agreement at a substantial discount, and settte any and all disputes between you and US
Express arising from or relating to the Rental Agreement.

The Settlement Program Offered By US Express

If you elect to participate in this Settlement Program, in exchange for being
current on your rental payments under the Rental Agreement as of July 15, 2004 (the
"Cutoff Date™) US Express will: (a) forgive eighty-five pereent (85%) of the remaining
principal balance; and (b) forgive any late fees or penalties assessed on your acceunt on
or after the Cutoff Date. You will also receive credit for any payments made to LS
Express after the Cutoff Date. In the event that payments you actually made after the
Cutoff Date exceeded 15% percent of the remaining principal balance due as of the
Cutoff Data (plus applicable taxes), you will receive a refund of the amount in excess of
that amount if you elect to participate in the Settlement Program. You are responsible for
all applicable taxes.




In exchange for the benefits provided above, you must be current on your
payments under the Rental Agreement as of the Cutoff Date, or you must bring your
payments current to the Cutoff Date. You must also agree to release US Express from
any claims concerning your Rental Agreement, US Express's efforts to collect under or
enforce your Rental Agreement, or US Express's involvement with NorVergence, as
described more fully below. You must also agree to pay US Express the “Sattlernent
Balance,” which is the amount equal to fifteen percent {15%) of the outstanding balance
under your Rental Agreement as of July 15, 2004 (plus all amounts, if zny, necessary to
bring your account current as of that date), minus any late fees or penalties paid or
charged since the Cutoff Date, plus any credits as described in the preceding paragraph.
After settlement, you may be responsible for potential tax liabilities including but not
limited to property and usage taxes of the Matrix box and other telephone equipment that
was financed through US Express. In regards to these taxes, you may have an
affirmative obligation to report these tax liabilities to sither your local tax assessor or state
department of revenue depending on your state’s laws. You may elect o pay the
Settlement Batance in one of the following ways:

(@} If your Seitlement Balance is equal to Four Thousand Nine Hundred
Ninety-Nine and 99/100 Dollars ($4,999.99) or less, you may either make a ump -
sum payment of the entire Setflement Balance or pay off the Settlersant Balance in
up to twelve (12} equal monthly installment payments, with the lump sum payment
or the first installment payment to be due within thirty {30} days of US Express's
receipt of the fully executed Setlement and Mutual Release (attached) (also
referred to as "Release”). US Express will mail you a bill for the first installment
within fifteen {15) days of US Express's receipt of the fully executed Release.

(b} If your Setflement Balance is Five Thousand and 00/100 Lollars
{$5,000) or more, you may either make a ump sum payment of the entire
Seftlement Balance or pay off the Settlement Balance in up to twenty-four (24)
equal monthly installment payments, with the lump sum payment or the first
installment payment to be due within thirty (30} days of US Express’s receipt of the
fully executed Release. US Express will mail you a bill for the first installment
within fifteen (15) days of US Express's receipt of the fully executed Release.

You will also have the right at any time to pay the remainder of ihe Setflement
Balance at any time without penalty.

{c) I your account is current through July 15, 2004 and you are entitled
to a refund from US Express, US Express will send the refund to you within thirfy
(30) days of US Express’s receipt of the fully executed Release.




To participate in this Settlement Program, you must complete, sign and
return to US Express Leasing, Inc., postmarked within 35 days from the date of this
notice, two copies of the enclosed Release. Please rote that, in order fo paticipate in
this Setftlement Program, your signatures on these documents must be notarized. Upon
US Express’s receipt of the fully executed Release, US Express will send you a written
notification terminating the Rental Agreement, ’

By accepting this proposal, you (a) elect and agree to pay the Setllement
Balance, and {b} fully release US Express from, and agree not to slie US Express for, any
and all ¢claims that you have or may have had against US Express relating to your Rental
Agreement or any other matter arising from your dealings with NorVergence, including
any such claims you may have as a hember or representative of various proposed class
action lawsuits that have been brought against US Express on behalf of asserted classes
of NorVergence customers (as well as any such proposed class action lawsuits that may
be brought in the future). If you are currentiy involved in any litigation with US Express
over your Rental Agreement and you wish to participate in the Settlement Frogram, you
and US Express will mutually dismiss that action with prejudice.

US Express, in tumn, will fully release you from, and agree not to sue you for
ar to dismiss you from, any and all claims that it has or may have had against you based
upon your Rental Agreement. Both you and US Express will retain all rigits under law to
enforce the Release.

US Express has agreed to propose this Settlement Program for the purpose
of avoiding the expense and inconvenience of litigation and i is not an admission on the
part of US Express that it engaged in any form of unlawful conduct or business practices.
Indeed, US Express expressiy denies that it engaged in any such unlawful conduct or
business practices and expressly denies that it is liable to any person or entify in
connection with the rental of NorVergence telecommunications equipment.

If You Decide Not To Participate in The Settlement Program:

You are not obligated to participate in the Settlement Program agreed to by US
Express and the Attorney General, and you have the right o consult with an attorney of
your choosing before you decide whether to participate in the Settlement Program.
Nothing in the settlement between US Express and the Attorney General prevents vou
from pursuing any right or remedy at law, cquity or contract which you may have against
US Express, except to the extent that you elect to participate in this Setflement Program
and execute a Release. if you elect not to participate in the Settlement Frogram, then U5
Express may seek to enforce all terms of the original Rental Agreement in fult and may
make use of any of the remedies available to it under the faw, equity or contract, US
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Express will institute such legal proceedings against you in a court in the State of [insert
State], unless you object to the jurisdiction of that Court.

If You Elect To Participate In The Settlement Frogram:

If you elect to participate in the Settlement Program, and then default on your
payment obligation thereunder, US Express will have the right to accelerate all payments
rernaining due thereunder, and declare as compensation for the loss of its bargain, and
not as a penalty, a sum equal to all amounts then due under this Settlement Agreement.
US Express will, in that event, also be entitled to receive default interest at the rate of 1%
per month on &l outstanding balances from the date of default until the date of payment,
as well as its costs of collection, including attomeys’ fees.

IMPORTANT: If you elect to participate in the Settiement . Program, but
thereafter fail to pay US Express the Seitlement Balance as promised in the
Release, US Express may seek to enforce its rights to receive payment (including
default interest and costs of collection including attorneys’ fees) by use of any of
the remedies available to it under the law, equity or contract. US Express has
agreed, however, that it will not institute any legal proceedings against you in any
court outside the State of [insert Stita].

What You Wouid Be Agreeing To Pay H You Enroll In The Settlement Program:

Currently, the remaining balance on your Rental Agreement after you have
brought your Rental Agresment account current up to the Cutoff Date of July 15, 2004 is
n . .__- Ifyou agree to participate in the Settlement Program, your Settlement
Balance will be . » which results in a savings to you of §

More specifically, as of [date of leier] US Express has the following information
about your Rental Agreement and what the Settlement Program would require you to pay:

A, Unpaid Balance Due as of July 15, 2004 including applicable
taxes:

B. Plus 15% of Remaining Balance Due after July 13, 2004 plus
applicable taxes:

C. Minus: Monies Paid since Gutoff Date
{includes monthly payments, late fees,
penalties, interest, or settlement amounts):

4




Total:

Amount to be Paid {Settlement Balance)

or

Amount to be Refunded

Payment options: Lump sum payment or per month for
_ _ months

Please call [phoiig ntifibier] if you have any questions regard ing this
Settlement Program or your Rental Agreement account.

Yours truly,

US Express Leasing, Inc.




EXHIBITB
US EXPRESS LEASING, INC.
SETTLEMENT AND MUTUAL RELEASE

betweean

[Custortiér and Gifsiraitor]
and
US EXPRESS LEASING, INC.

i _ _ . on behalf of the entity named above {the
"Customer”) and as personal guarantor {together, the *Customer and Guarantor’), elect
to take advantage of the Settlement Program agreed to by the ATTORNEY GENERAL
OF THE STATE OF [inseit 'Stafe] and US EXPRESS LEASING, INC. (“US Express”™) to
pay off Customer's Rental Agreement with US Express {the "Rental Agreement”) at a
substantial discount and to settle any and all disputes between Customer andfor
Guarantor and US Express arising from the Rental Agreement. With this Sefttlement and
Mutual Release {the "Settliement Agreement” or “Release”) I am: {1) accepting the terms
of the Settlement Program offered by US Express and (2} entering into a mutual release
of claims with US Express and related parties.

| understand that US Express and the Attorney General of the State of
[iFigert State} have agreed to the terms of this Settiement Program for the purpose of
avoiding the expense and inconvenience of litigation and it is not an admission on the part
of US Express that it engaged in any form of unlawful conduct or business practices, and
that US Express expressly denies that it engaged in any such unlawful conduct or
business practices and expressly denies that it is liable to any person or entity in
connection with the Rental Agreement.

1. Terms Of The Settlement Program

. By accepting the terms of this Settlement Program, [ understand that, in
exchange for being current on all rental payments due on the Rental Agreerment through
July 15, 2004 (the “Cutoff Date™), US Express will:

{a} forgive eighty-five percent (85%} of the remaining principal balance as of
July 15, 2004;




{b) fargive any iate fees or penalties assessed on {Customars] account on
or after the Cutoff Date; and

{c) You will aiso receive a credit for 100% of any and all payments made to
US Express after the Cutoff Date.

| also understand that US Express’s records reflect the following
infarmation ahout Cugtericr’s Rental Agreement account:

1. Unpaid Balance Due as of July 15, 2004 including applicable
taxes

2. Plus 15% of Remaining Balance Due after July 15, 2004 plus
appficable taxes

3. Minus: Monies Paid since Cutoff Date
{includes monthly payments, late fees,
penalties, interest, or seftlement amounts);

Total;

4. Amount to be Paid {Settlement Balance)

or

5. Amount to be Refunded

[NOTE: [f Settlenient balance diis to'US Express]

Lessee and/or Guarantor agree to pay the amount Settlement Balance by the
method checked here and reguest that US Express invoice Lessee andfor Guarantor

accordingly:

Pay the Settlement Balance on Line 5 in a lump sum
within 30 days of your delivery of this agreement.

Pay the Settlement Bafance on Line 6in . squal
monthly instaliments of ©. . ., beginning on the date
specified in the first US Express invoice, which
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payment date shall be at least 15 days after the date of
matiing of such invoice. | understand that Lessee
and/or Guarantor may prepay the remainder of the
Seftlement Balance at any time without penalty.

| understand that if Lessee and/or Guarantor fail to pay the Settiement
Balance as promised, US Express may seek to enforce the Release in full and make use
of any of the remedfes availabie to it under the law, including the right to declare as
compensation for the loss of its bargain, and not as a penaity, a sum equal to all amounts
then due or to become due under this Settlement Agreement. US Express will also be
entitled o receive default interest at the rate of 1% per manth on all outstanding balances
from the date of default to-date of collection, as well as its costs of collection, including
attorneys’ fees. However, US Express will file suit against Lessee and/or Guarantor only
in & court in their home State, unless Lessee andfor Guarantor take the position that
Lessee and/or Guarantor are not subject to jurisdiction in that State.

Checks are to be made payable to US Express Leasing, Inc. and sent to
[ADDRESS TO BE ADDED]. Please include the account number on the check.
[NOTE: If Refuiid Payment Dite by US Express]

US Express will send a refund check in the amount of .- within 30
days of the receipt of Lessee's andfor Guaranior's acceptance of this Setflement,

2. Release Of Claims

| understand that, in exchange for the opportunity to pay off the Rental
Agreement at a substantial discount, Customer and Guarantor hereby release and
discharge US Express, and all of its subsidiaries, parents, affiliates, predecessors,
successors and assigns, officers, directors, employees, shareholders and agents (the
"US EXpress Parties”) from, and covenant not to file or pursue any lawsuit or claim in any
place against any US Express Party for, any and all claims (including claims as a member
or representative of a proposed class action, whether pending now or filed later) that
Customer and/or Guarantor has or may have had against the US Express Partjes for any
and all damages, restitution, equitable relief, attorneys’ fees and/or penalties relating to
the Rental Agreement or Customer's dealings with NorVergence. Customer and/or
Guarantor further agree that if they are currently involved in any litigation arising from the
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Rental Agreement or any efforts to collect under or enforce the Rental Agreement,
Customer and/or Guarantor and US Express will mutually dismiss these claims with
prejudice.

In exchange for Customer and/or Guarantor's payment to US Express
pursuant to this Settiement Agreement, except for the reservations containad herein, S
Express hereby releases and discharges Customer and/or Guarantor from, and
covenants not to file or pursue any lawsuit or claim in any place against Customer and/or
Guarantor for, any and all claims that US Express has or may have had against Customer
and/or Guarantor and all of its subsidiaries, parents, affiliates, predecessors, SUCCESSOrs,
assigns, officers, directors, employees, sharehoiders, agents, and guarantors for any and
all damages, equitable relief, atiorneys’ fees and penalties relating to the Rental
Agreement. Notwithstanding the Release cortained in the prior sentence, Customer
and/or Guarantor shall remain liable for any amounts claimed against US Express by any
governmental entity or other third-party after the date of this Settlement Agreement, for
which, under the terms of the Rental Agreement, Customer was liable in addition to the
rental payment amounts stated therein.

| hereby acknowledge and reprasent that | have read this Setflement
Agreement; that | have had the opportunity to consult with a lawyer concerning it; that
Customer and/or Guarantor are valuntarily entering inta this Settlement Agreement; that
neither US Express nor its agents or attorneys have made any representations or
promises concerning the terms or effects of this Settlement Agreement other than those
set forth in this document; and | understand that this is a full and final release of all claims
Customer and/or Guarantor has or may have against the US Express Parties concerning
the Rental Agreement.

I further agree that this Settlement Agreement constitutes the entire
agreement among the parties hereto, may not be changed orally and may not be modified
or amended except pursuant to an agreament in wiiting signed by all of the parties heretp,
unless Customer and/or Guarantor change their mind as provided above.

The signatory for the Customer below represents that he or she is duly
authorized to enter into this Settlement Agreement and on behaif of the Customer.

This Settlement Agreement shall be deemed accepted upon your return to
U3 Express of an executed copy of this Settlerment Agreement.

IN WITNESS WHEREOF, and intending to be legally bound hereby, the
undersigned has caused this Settlernent Agreement to be executed this day of
' . 20085,
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Dated:

[NAME OF-CUSTOMER]

By: {(Name]

[Title]
[Address]

By:
[Name], as Guarantor

US EXPRESS LEASING, INC.
By:

FILL OUT COMPLETELY AND SEND TWO SIGNED ORIGINALS TO US Express at:
[ADDRESS TO BE ADDED]

PLEASE KEEP A COPY FOR YOUR RECORDS. A FULLY EXECUTED DOCUMENT
WILL BE SENT TO CUSTOMER AND ANY GUARANTOR UPON COMPLETION QF

THE TERMS OUTLINED HEREIN
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EXHIBIT C
US EXPRESS LEASING, INC.,

NOTICE OF TERMINATION OF RENTAL AGREEMENT

, 2005

[nsert Customer Namel

Bngert Guarantor Naimé)

RE: NOTICE TO FORMER HNSERT. STATE] NORVERGENCE CUSTOMERS OF
TERMINATION OF EQUIPMENT RENTAL AGREEMENT. :

Dear {Inseit:Clistomer Namé] andlar finsert GuarantsrNams]

FPursuant to the Settlement and Mutual Release {the "Settlement
Agreement”) executed between you and US Express Leasing, Inc. (“US Express™)
please be advised that the Equipment Rental Agreement has been terminated.

Accordingly, pursuant to the terms of the Settlement Agreement, this

hotice is to advise you that, axcept as specifically provided in the S_ett_l_gment _
Agreement, your Rental Agreement has been terminated as of fnsert Date-of US

Express’s Receipt of the Stgnad Settiement Agresment.].

Sincerely,

US Express Leasing, Inc.
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