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AUTHORITY: Act 431 of 1984

COMPLETION: Required

PENALTY: Failure to deliver in accordance with Contract
terms and conditions and this notice may be considered
in default of Contract

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET  February 22, 2011
PURCHASING OPERATIONS

P.O. BOX 30026, LANSING, M| 48909
OR

530 W. ALLEGAN, LANSING, MI 48933

CHANGE NOTICE NO. 1

TO
CONTRACT NO. 071B0200357
between
THE STATE OF MICHIGAN
and
NAME & ADDRESS OF CONTRACTOR TELEPHONE (608) 279-1105
Stephen J. Anderson
Johnson Contr0|s’ Inc. CONTRACTOR NUMBER/MAIL CODE
3007 Malmo Drive
Arlington Heights, IL 60005-4727 BUYER/CA (517) 373-0301
Email: Stephen.J.Anderson@jci.com | Sue Cieciwa

Contract Compliance Inspector: Jerry Elmblad (517) 373-4471
Energy Performance Contract — Cotton Correctional Facility
Department of Corrections

CONTRACT PERIOD: 2vyears + 5months From: September 30, 2010 To: March 1, 2013

TERMS SHIPMENT

N/A N/A
F.O.B. SHIPPED FROM

N/A N/A
MINIMUM DELIVERY REQUIREMENTS

N/A

NATURE OF CHANGE (s):

The following lease agreement (31 pages) is hereby ADDED to this Contract under
Schedule N = Financing Agreement.

In addition, the following Dual Obligee Rider (2 pages) is hereby ADDED to this Contract
under Exhibit | = Performance Bond and Exhibit Il = Labor and Material Payment Bond.

All other terms, conditions, specifications, and pricing remain the same.
AUTHORITY/REASON:

Per attached lease agreement dated February 16, 2011 and Dual Obligee Rider dated
February 16, 2011.

TOTAL ESTIMATED CONTRACT VALUE (NOT TO EXCEED) REMAINS: $1,287,164.00



mailto:Stephen.J.Anderson@jci.com

LEASE WITH OPTION TO PURCHASE

This Lease With Option to Purchase (“Lease”), dated February 16, 2011 as of and entered
into between PNC Equipment Finance, LLC authorized to do business in Michigan (“Lessor”), and
the Michigan Department of Technology, Management and Budget, an agency of the State of
Michigan (“Lessee”).

1. Lease. Lessee agrees to lease from Lessor certain “Equipment” as described in
the Equipment Schedule (Exhibit A), which, together, with a “Lease Payment Schedule” (Exhibit
A-1) constitutes a “Schedule,” subject to the terms and conditions of and for the purposes set
forth in this Lease.

2, Term. This Lease will consist of an “Initial Term” and subsequent “Renewal
Termns.” The “Commencement Date” for this Lease is the date on which the Equipment is
aceepted by Lessce in the manner desoribed in Section 12. The “Initial Torm” is the period from
the Commencement Date, until the end of the first fiscal period for which funds have been
appropriated to make lease payments under this Lease. A “Renewal Term” is a subsequent
period for which funds have been appropriated to make lease payments under this Lease. The
“I ease Term” for this Lease is the Initial Term and all Renewal Terims from the Commencement
Date until this Lease is terminated.

3, Representations and Covenants of Lessee. Lessee represents, covenanis and
waitants for the benefit of Lessor on the date hereof and as of the Commencement Date of this
Lease as follows: (a) Lessee Michigan Department of Technology, Management and Budget is an
agency of the State of Michigan, which is a department of state government duly organized and
existing under the constitution and laws of the State of Michigan, with full powes and authority
under the constitution and laws of the state where the Lessee is located fo enter into this Lease
and to perform all of its obligations; (b) Lessee has complied with such public bidding
tequirements as may be applicable to this Lease and the acquisition by Lessee of the Equipment
as provided in this Lease; (¢) during the Lease Term, the Equipment will be used by Lessce
solely and exclusively for the purpose of performing essential governmental functions of Lessee
consistent with the permissible scope of Lessee's authority; (d) the equipment is and will remain

personal property.
4, Representations and Covenants of Yessor. Lessor represents, covenants and

watrants for the benefit of Lessee on the date hereof and as of the Commencement Date of this
Tease as follows: (a) Lessor, at the request of the Lessee, will pay for the Equipment from and;
(b) Pursuant to Section 22, Lessor will convey clear titte for the Equipment to Lessee if and when
Lessee exercises the purchase option.

5. Tax Covenant. It is the intention of Lessee and Lessor that the interest portion of
the Lease Payments received by Lessor be and remain free from federal income taxation. Lessee
covenants that it will not intentionally perform any act or enter info any agreement or us¢ ot
permit the use of the Equipment or any portion thereof in a manner that shall have the effect of
terminating the exemption from federal income taxation of the interest portion of the Lease

Payments.



6, IRS Reporting. At Lessor’s request, the parties shall cooperate to ensure
compliance with IRS reporting requirements. Lessor shall prepare for the State’s signature an
IRS Form 8038G, or take such other action requested by other State agencies, including, but not
limited 1o, the State Treasurer’s Office. Lessor shall provide the State Purchasing Director of the
Depattment of Management and Budget with a copy and filing date of any IRS Form 8038G filed
with the IRS. However, the partics acknowledge that Lessor has the exclusive responsibility to
file IRS Form 8038G and has exclusive liability for any penalties, costs, damages, ot other
consequences resulting from a failure to file,

1 Lease of Equipment, Upon the execution of this Lease, Lessor leases to Lessee,
and Lessee leases from Lessot, the Equipment in accordance with the terms hereof, The Lease
Term for this Lease may be continued, solely at the option of Lessee, at the end of the Initial
Term or any Renewal Term, for the next succeeding Renewal Term up to the maximum Lease
Term set forth in this Tease. At the end of the Initial Term and at the end of each Renewal Term,
the Lease Term shall be automatically exfended upon the successive appropriation by the
Michigan State Legislature of amounts sufficient to pay Lease Payments and other amounts
payable under this Lease during the next succeeding Fiscal Period, until all Lease Payments
payable under this Lease have been paid in full, unless Lessee shall have terminated such Lease
pursuant to Section 8 or Section 22. The Director of the Department of Technology,
Management and Budget currently intends to use hisfher best efforts in making recommendations
to the State Budget Office for the necessary appropriations for this lease for inclusion in the
Governor's Executive Budget in future fiscal years, The terms and conditions duting any
Renewal Term shall be the same as the tesms and conditions during the Initial Term, except that
the Lease Payments shall be as provided in the applicable Lease Payment Schedule,

8. Nonappropriation, Lessee is obligated only to pay such Lease Payments under
this Lease as may be appropriated for the Lease of the Bquipment, Should the State Legislature
fail to appropriate funds to pay Lease Payments, ot should an appropriation be adopted which
specifically prohibits the use of funds for this Lease, Lessee agrees to deliver notice to Lessor of
such nonappropeiation within thirty (30) business days of a final legislative action terminating
funding for this Lease. Failure to give Lessor such notice shall not create any obligation on the
part of the Lessee to make Lease payments beyond the period for which funds have been
appropriated, IF this Lease is terminated in accordance with this Section, Lessee agrees to
peaceably deliver the Equipment to Lessor at the location(s) specified by Lessor or to allow
Lessot to peaceably obtain possession of the Equipment, The parties have agreed and determined
that the principal amount to be paid to Lessor under this Lease is not in excess of the total fair
market value of the Equipment, In making such determination, consideration has been given to
the costs of the Equipment, the uses and purposes served by the Equipment and the benefit that
will accrue to the parties by reason of this Lease and to the general public by reason of Lessee’s
use of the Equipment. Lessor understands that as of the date of execution of this Lease, Lessee
has an appropriation for the Equipment for the current fiscal year, as defined in 1984 PA 431,
MCL 18.1491,

9. Lease Payments, Lessee shall promptly pay “Lease Payments” as described in
Exhibit A-1 to this Lease, exclusively from funds appropriated for lease of the Equipment.
Pursuant to 1984 PA 279, MCL 17.51-17.57, Lessee shall pay Lessor a charge on any Lease
Payment, which remains unpaid on the date such Lease Payment is due. Lease Payments consist
of principal and interest pottions. Lessor and Lessee understand and intend that the obligation of
Lessee fo pay Lease Payments under this Lease shall constitute a current expense of the Stafe of
Michigan and shall rot in any way be construed fo be a debt or general obligation of the State of
Michigan in contravention of any applicable constitutional or statutory limitation or requirement
concerning the creation of indebiedness by Lessee, including, but not limited to, Const 1963, art




9, 8§12, 17, nor shall anything contained herein or in a Lease constitute a pledge of the generdl
iax revenues, credil, finds or monies of the Siate.

10. LEASE PAYMENTS TO BE UNCONDITIONAL., EXCEPT AS PROVIDED
IN SECTION 8, AND SUBIECT TO LESSER’S ACCEPTANCE OF THE EQUIPMENT AS
PROVIDED IN SECTION 12, THE OBLIGATIONS OF LESSEE TO MAKE LEASE
PAYMENTS AND TO PERFORM AND OBSERVE THE OTHER COVENANTS AND
AGREEMENTS CONTAINED IN THIS LEASE SHALL BE ABSOLUTE AND
UNCONDITIONAL, IN ALL EVENTS WITHOUT ABATEMENT, DIMINUTION,
DEDUCTION, SET-OFF OR DEFENSE, FOR ANY REASON, INCLUDING, WITHOUT
LIMITATION, ANY DEFECTS, MALFUNCTIONS, BREAXDOWNS OR INFIRMITIES IN
THE EQUIPMENT OR ANY ACCIDENT, CONDEMNATION OR UNFORESEEN
CIRCUMSTANCES. .

11,  Delivery and Installation, Lessee shall order the Equipment, cause the
Equipment to be delivered and installed at the location agreed upon by the patties and pay any
and ail delivery and installation costs in connection therewith,

12,  Performance and Reliability Evaluation; Acceptance, The parties agree and
acknowledge that the obligations under this Lease are conditioned, in patt, upon the successful
completion of a Performance and Reliability Evaluation (PARE), described in Contract No.
071B0200357 between Johnson Controls Tne. (“Vendor™) and the State of Michigan. Upon
successful completion of the PARE, Lessee shall confirm to Lessor its written acceptance of the
Equipment by executing a “Cestificate of Acceptance.” A blank, unexecuted copy of a Cetificate
of Acceptance is attached hereto as Exhibit B. The PARE shall commence when the Equipment
has been delivered and installed as provided in Section 11,

13,  Marking; Inspeetion, Lessor shall have the right to mak or affix a
nonpermanent label on the Equipment for purposes of identifying it at a later date. Lessor or its
agents shall have the right, from fime to time, with prior written notice, duwring reasonable
business hours, and subject to the needs of Lessee, to enter into and upon the property of Lessee
for the putpose of inspecting the existence, condition and proper maintenance of the Equipment.

14,  Use; Maintenance, Lessee will not install, use, operate or maintain the
Equipment improperly, catelessly, in violation of any applicable law or in a manner contrary to
that contemplated by this Lease. Lessee agrees that it will, at Lessee’s own cost and expense,
maintain, preserve and keep the Equipment in good repair and working order.

15.  Title to the Equipment, During the Term of this Lease, title to the Equipment
shall remain in Lessor. Title to the Equipment shall be conveyed to Lessee upon the oceurrence
of one of the following: (a) the exercise by Lessee of the purchase option under Section 22; or
(b) the payment by Lessee of all sums required to be paid under this Leasc as specified in the
Lease Payment Schedule. Upon Lessee’s exercise of the purchase option or Lessee’s payment of
all sums due under the Lease Payment Schedule, Lessor shall transfer free and clear title fo
Lessee.

16,  Financing Statements, At Lessot’s request, Lessee shall join Lessor in executing
any necessary or appropriate Financing Statements indicating its obligation under this Lease.

17.  Taxes, Other Governmental Charges and Utility Charges, The patties to this
Lease contemplate that the Equipment will be used for governmental purposes of Lessee and that
the Equipment will therefore be exempt from all property taxes. If the use, possession or
acquisition of any Equipment is nevertheless determined fo be subject to taxation, Lessee shall
pay when due all taxes and governmental charges lawfully assessed or levied against or with
respect to such Equipment, Lessee shall pay all utility and other charges incurred in the use and
maintenance of the Equipment. Lessee shall pay such taxes or charges as the same may become

due.




18.  Insurance, Lessee is self-dnsured for ail sisk, physical damage, and public
liability and will provide proof of such self-insurance in letterform together with a copy of the
statute authorizing this form of insurance,

19,  Risk of Loss or Damage. Lessee shall assume all risk of loss, theft, damage to,
ot destruction of the Equipment for any cause (“Loss or Damage”) upon acceptance, as described
in Section 11, In the event of Loss or Damage to the Equipment, Lessce shall promptly report
the same {o Lessor and concerned governmental agencics, Lessee shall not be relieved of its
obligation to pay Lease Payments or to perform any other obligations under this Lease by reason
of any Loss or Damage. In the event of any Loss or Damage, Lessce shall either: (a) promptly
veplace lost Equipment or promptly repair damaged Equipment and place it in good repair and
working condition and continue to make all Lease Payments; or (b) within sixty (60) business
days of nofifying Lessor that the Equipment will not be repaired, pay Lessor the outstanding
principal balance and any unpaid accrued interest as of the payoff date, as described in the Lease
Payment Schedule. - Lessee shall have the right to retain any residual insurance benefit, which
remains after payment to Yessor of the outstanding principal balance and unpaid accrued inferest.

20. DISCLAIMER OF WARRANTIES, LESSOR MAKES NO WARRANTY OR
REPRESENTATION, RITHER EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN,
CONDITION, MERCHANTABILITY OR FITNESS FOR PARTICULAR PURFPOSE OR
FITNESS FOR USE OF THE EQUIPMENT, OR WARRANTY WITH RESPECT THERETO
WHETHER EXPRESS OR IMPLIED, AND LESSEE ACCEPTS SUCH EQUIPMENT AS IS,
IN NO EVENT SHALL LESSOR BE LIABLE FOR ANY INCIDENTAL, INDIRECT,
SPECIAL OR CONSEQUENTIAL DAMAGE IN CONNECTION WITH OR ARISING OUT
OF THIS LEASE OR THE EXISTENCE, FURNISHING, FUNCTIONING OR LESSEE'S USE
OF ANY ITEM, PRODUCT OR SERVICE PROVIDED FOR IN THIS LEASE.

21. Vendor's Warranties. Upon execution of this Lease, Lessor irtevocably
appoints Lessee as its agent and attorney-in-fact during this Lease, so long as Lessee shall not be
in default under this Lease, to assert from time to time whatever claims and rights, including, but
not limited to, wartanties, relating to the Equipment that Lessor may have against Vendors. The
term “Vendors” means any supplier or manufacturer of the Equipment, as well as agenis or
representatives of those suppliers or manufacturers. Lessee’s sole remedy for the breach of such
watranty, indemnification or representation shall be against Vendors of the Equipment, and not
against Lessor, Any such matter shall not have any effect whatsoever on the rights and
obligations of Lessor with respect to this Lease, including the right to receive full and timely
payments under this Lease. Lessee acknowledges that Lessor makes, and has made, no
representations regarding the existence or availability of warranties made by Vendors,

22,  Purchase Option, Lessce reserves the unilateral right to exercise a purchase
option for the Equipment. Lesses may exercise this right by paying to Lessor a “Concluding
Payment”, based on the payment terms specified jn the Lease Payment Schedule, The
Concluding Payment for a given date shall be defined as the sum of the outstanding principal
balance as of that date, plus any unpaid accrued interest as of that date, plus any prepayment
premium, plus one dollar ($1.00). Upon receiving payment of the Concluding Payment, Lessor
shall transfer any and all of its rights, title, and interest to the Equipment and covenant fo Lessce
that the Equipment is free of any liens or encumbrances.

23.  Assignment. Lessor's tight, title and interest in and to this Lease, including Lease
Payments and any ofher amounts payable by Lessee thereunder and all proceeds therefrom, may
only be assigned and reassigned to one or more assignees or subassignees by Lessor with the
weritten consent of Lessee, which shall not be unreasonably withheld, Assignments may include
without limitation assignment of ail of Lessor's security interest in and to the Equipment listed in
this Lease and all rights in, to and under the Lease related to such Equipment, Notwithstanding




the above, Lessee hereby agrees that Lessor may, without the consent of Lessee, but with notice
to Lessee, sell, dispose of, or assign this Lease through a pool, trust, limited partnership, or other
similar entity, whereby one or more interests are created in this Lease, or in the Equipment listed
in or the Lease Payments under a Lease. In accordance with Section 149(a) of the Internal
Revenue Code of 1986, as amended, Lessor shall keep a record of all such assignments and
provide written notice to Lessee. Lessor agrees to continue setvicing the Lease or airange for a
servicer with equal standards of high quality. Lessor also agrees remittance will remain with a
single servicer.

None of Lessee's right, title and interest in, to and under any Lease or any portion of the
Equipment listed in each Lease may be assigned, subleased, or encumbered by Lessce for any
reason without obtaining prior written consent of Lessor,

24,  Lessee Default. Any of the following events shall constifute an “Event of
Default” under this Lease: (a) failure by Lessee to pay any Lease Payment due under the Lease
Payment Schedule or other payment required to be paid under this Lease af the time specified
therein; (b) failure by Lessee to observe and perform any covenan, condition or agreement on its
part to be observed or performed, other than as referred to in subparagraph (a) above, for a period
of thirty (30) business days after written notice specifying such failure and requesting that it be
remedied is given to Lessee by Lessor; or (¢) any representation or watranty made by Lessee inor
pursuant fo this Lease proves to be false in any matesial respect when made and such breach of
representation and warranty is not cured within ten (10) business days of Lessee’s receipt of
written netice of such breach,

25.  Lessor Default, Any of the following events shall constitute an “Event of
Default” under this Lease: (a) failure by Lessor to, at the request of the Lessee, promptly forward
payment to the Vendor for the Equipment after receipt of fully executed documents including a
Certificate of Acceptance, pursuant to Section 12; (b) failure by Lessor to observe and perform
any covenant, condition or agreement on its pait to be observed or performed, other than as
referred to in subpatagraph (a) above, for a period of thirty (30) business days after wiitten notice
specifying such failure and requesting that it be remedied is given to Lessor by Lessee; (c) failure
fo convey clear title; or (d) any representation or warranty made by Lessor in or pursuant to this
Lease proves to be false in any material respect when made and such breach of representation
and warranty is not cured within ten (10) business days of Lessor’s receipt of written notice of
such breach.

26.  Lessor’s Remedies on Default by Lessce, Whenever Lessee defaults, and the
default is not cured within the period specified in Section 24, Lessor shall have the right, at its
sole option without any further demand, to take one of the following remedial steps: (a) by
written notice to Tessee, declare all Lease Payments payable to the end of the period for which an
appropriation has been made, to be immediately due and payable; (b) take whatever action at law
or in equity may appear necessary ot desitable to enforee its rights under this Lease or as a
secured party in any or all of the Equipment including peaceably obtaining possession of the
Equipment

27.  Lessee’s Remedics on Default by Lessor, Whenever Lessor defaults and the
default is not cured within the period specified in Section 25, Lessee shall have the right, at its
sole option without any further demand, to take one of the following remedial steps: (a) procure
comparable equipment from other sources; (b) take whatever action at law or in equily may
appear necessary or desirable to enforce its rights under this Lease,

28,  No Remedy Exclusive. No remedy herein confetred upon or reserved to Lessor
ot Lessee is intended to be exclusive and every such remedy shall be cumulative and shall be in
addition to every other remedy given under this Lease now or hereafter existing at law or in

equity.




29,  Notices, All notices or other communications under this Lease shall be
sufficiently given and shall be deemed given when delivered or mailed by registered mail,
postage prepaid, to the parties hereto at the addresses listed below (or at such other address as
cither party herefo shall designate in writing to the other for nofices to such party), or to any
assignee at its address as it appears on the registration books maintained by Lessee.

30,  Indemnification, Lessor does hereby agree to indemnify, defend, and hold
Lessee hatmless from and against any and all claims, losses, costs, aftorneys’ fees, and expenses
atising out of or related to the breach of Lessot's representations under this Lease.

31.  MisceHaneous Provisions, This Lease constitutes the complete and exclusive
agreement and understanding of the parties as it relates to this transaction, This Lease supersedes
all proposals, or other prior agreements, and all other communications, oral or written, between
the parties relating to this Lease and the Equipment described herein. This Lease shall inure to
the benefit of and shall be binding upon Lessor and Lessee and their respective suceessors and
assigns, References herein to “Lessor” shall be deemed to include each of its assighees and
subsequent assignees from and after the effective date of each assignment as permitted by
Section 23. In the event any provision of this Lease shall be held invalid or unenforceable by any
coutt of competent jurisdiction, such holding shall not invalidate or render unenforceable any
other provision thereof. This Lease may be amended by mutual written consent of Lessot and
Lessee. This Lease may be simultancously execufed in several counterparts, each of which shall
be an original and ail of which shall constitute but one and the same instrument, The captions or
headings in this Lease are for convenience only and in no way define, limit or describe the scope
ot infent of this Lease.

32.  Governing Law. This Lease shall be governed by and construed in accordance
with the laws of the State of Michigan.

33,  Statutory Obligations. This Lease may be cancelled by Lessce provided Lessor
is notified in writing at least thirty (30) business days prior to the effective date of cancellation
and any of the following occur: (a) Lessor or any subcontractor, manufacturer, or supplier of
Lessor appears in the register compiled by the Michigan Department of Labor putsvant to 1980
PA 278, as amended, MCL 423,321 et seq. (Employers Engaging in Unfair Labor Practices Act);
(b) Lessor or any subconfractor, manufacturer, or supplier of Lessor is found liable for
disctimination, pursuant to 1976 PA 453, as amended, MCL 37.2101 et seq (Elliott-Larsen Civil
Rights Act) or 1976 PA 220, as amended, MCL 37.1101 et seq (Persons With Disabilities Civil
Rights Act). ' _

34,  Nondiscrimination, Lessor shall comply with the Elliott-Larsen Civil Rights
Act, 1976 PA 453, as amended, MCL 372101 et seq. and the Persons With Disabilities Civil
Rights Act, 1976 PA 220, as amended, MCL 37.1101 et seq, (Persons With Disabilitics Civil
Rights Act), and all other federal, state and local fair employment practices and equal opportunity
laws, and covenants that it shafl not discriminate against any cmployee or applicant for
employment, to be employed in the performance of this contract, with respect to his or her hire,
tenure, tetms, conditions, or privileges of employment, or any matter directly or indirectly related
to employment because of his or her race, religion, colot, national origin, age, sex, height,
weight, marital status, or physical or mental disability that is unelated to the individual’s ability
to perform the duties of a particular job or position. Lessor agrees to include in every subcontract
entered into for the performance of this contract this covenant not to discriminate in employment.
A breach of this covenant is a material breach of this Lease.

35. Tlectronic Payment Requirement. Electronic transfer of funds is required for
payments on State Contracts. Contractors are requited to rogister with the Stafe electronically at
http://www.cpexpress.state.mi.us. As stated in Public Act 431 of 1984, all contracts that the




State enters into for the purchase of goods and services shall provide that payment will be made
by electronic fund transfer (EFT).

36, The Lease confemplates that the parties will enter into an escrow agreement with
U.S. Bank National Association, as escrow agent "Escrow Agent", in which Lessor will deposit
an amount equal to the anticipated aggregate acquisition cost of the Equipment ("Purchase
Price"), being $612,164.00 with Escrow Agent to be held in escrow and applied on the express
terms of the Escrow Agreement. The deposit, together with all interest ("Escrow Fund") is to be
applied to pay the Vendor its invoice cost (a portion of whicl: may, if tequired, be paid prior to
final acceptance of the Equipment by Lessee); and, if applicable, to reimburse Lessee for
progress payments already made by it to the Vendor of the Equipment,

Lessor and Iessee have caused this Lease to be executed in their names by their duly authotized
representatives as of the date fitst above written.

Y.essort PNC EQUIPMENT FINANCE, LLC
(v,] . « B el
ad ol e { Lawn,w-:g) DATE NV /

Name:
(Signature)
Name: Sandra Thomas
‘Title:
Fed, LD, o2~ He b3

Lessce: MICHIGAN DEPARTMENT OF CORRECTIONS, AN AGENCY

OF ']ys?‘[ﬂ CSMICHIGAN
Name: . /P _Qa—»_d DATE n‘Zj!'-IA

(Signature)

Namet ’A;?M A //~ LU}E (Kb
[ (Print)

Title: ﬂdﬂdm'ﬁ%%ﬁw Qfé;w

Michigan Department of Corvections

Lessee: MICHIGAN DEPARTMENT OF TECHNOLOGY,
MANAGEMENT AND BUDGET AN AGENCY OF THE STATE
OF MICHIGAN

Name: N&ig! ;/1 XE@ DATE Z’//Z //Z
(Signature)

Name: MG-\Lf,“\C §Qahlﬁ/()
TPrint)

Title: M\\N\ pUﬂJ’U’I/é ey \01)"5—0)[(9[1/

Michigan Department of Technology, Management and Budget




Exhibit A

SCHEDULE OF PROPERTY No. 1

RE: LEASE WITII OPTION TO PURCHASE AGREEMENT enfered into as of

Pebruary 16,2011, (*Lease™), between PNC Equipment Finance, LLC (“Lessor®) and State of Michigan,
Department of Technology, Management and Budge and State of Michigan Department of Corrections
(“Lessee”™). All terms used and not otherwise defined herein have the meaning ageribed to them in the Lease.

Onte hundred percent of the financing costs will be used to acquire assets that will be capitalized,

The following items of Equipment are hereby included under this Schedule to the Lease,

DESCRIPTION OF EQUIPMENT

Qty  Model Description

Energy Performance Contract Equipment as Described in Contract No. 07180200357
Amount Financed $612,164.00
Total Cost $666,909.80

Lessee hereby represents warrants and covenants that its representations, warranties and covenants set forth in the Lease are
frue and correet as though made on the Commencement Date of Installinent Payments under this Schedule. The ferms and
provistons of the Lease are heveby Incorporated into this Schedule by reference and made a pare hereof,

Dated Date:
Lessee: State of Michigan, Department of Lesses: State of Michigan, Department of
Technology, Management and Budget Coryections
; A
By MA@LU i{)/w,«/%b By, .. —
? v
Name: pak\&\\‘lﬂ SOQYHO,D Name: B ayry L/, (/UF 1 /ZM?@#/&M
(PRINT) ' (PRINT) ,
Title: : v 9 a4 Title: f@/ﬁu' s/ aliue ¢ %&f’
Date 2/14 l“ Date; &%, I‘-//ll

Lessor: PNC EQUIPMENT FINANCE, LLC

< (S
By;@am, (:L (. [ étfo 7oty

Name:

Tiile:
Date St




Gonlract No. 071B0200367

Seotlon 4.4, Bililng Information Prog
Payments duo [o ESCO under Section 4.4 shall ba In accordance wilh §ehedule N - Pavinent Sohedule,

Sagtion 4.8, ayine)t « Rafor to 8¢ 2 lavolehiu ahg ment =i Gonary!

Saolion 4.6,  Effactive Dafe of Pavinent Qbligation

Notwithstanding the abova provisions in Seatlon 4, DTMB and Agency wili nof begln any paymenits to ESCO

undor this Confract until all Equipmont Insiallation Is compleled by ESCO In
accordance wilh the provisians of Scatlon @ » Gonatriation and Equipment instaliation; Aysroval and

. Bystams StartUp and Soinisslonlig of E 1
ratll Totors of Installed Equipment, and accepted by Agency ag evidenced by tho signed
¢

Corlificate of Acceplance as sel forlh In Ex)ihitIL () - Ge coplapcs « etalied Equimmont,
and untii the Equipment (s fully and propedy funclionig,

ARTICLE 6. RISGAL FUNDING + Rofor to Saction 2,164 Termination for Non-Appropriation
ARTICLE 6, GONSTRUCTION SCHEDULE AND EQUIPMENT INSTALLATION; APPROVAL

Seotion 6,4,  Gonstruotion Schedule; Equlbuent

Gonsleuction and aquipment stallallon musi proceed i accordanao with the conslruolion schedulo
approved by DTMB and Agency and altechied as Sohedule G- Gonatruction and Eguimment Instaliation
Sohedujo.

All scuiprentinstalialion work asseclatad vith (his Gonlragl, such as consiruction contracts for stalialion of
onargy saving equipmont, must comply with all applicable federal, stato and focal L.aws Including hoalth end
safoly regulations, environmental protection, perrils and liconslng.

Section 8.2, Systems Steytup and Equlpment Gommisgloning

The BSCO must conduel a thorough and systemallc performance test of each efoment and tolei system of
{he nstefled Equipment In accordance wilh the procedures spactiied In SchoduloH « el
antt Cominlesioning of Exulyntont: Operating Paramotoers of natalled Equl and prior lo
accaplance of the project by BTMEB and Agency as speciiiod in ExhibItH (i} - Cortiftonto of Acogpiance =
Jnstallod Equinment. Tosling must be designed o datormine if Ihe Equipment Is funclloning In accordance
Witk both s published specifisations and the Schedulos o [hla Conlract, and to determine If modifled
building systems, subsysteimns or components are funetioning propsrly within the new Integrated
environmont. The ESCO mus! provide nolice to DTMY and Agency of the acheduled loslfs) and DTMB and
Agenoy ondlor lls :
designeas have the fight lo be present at all the lests conduated by ESCQ and/or manufactusats of the
Equlpment. The ESCO s responsibls for cofrecting andfor adjusting all deficlenclas In systems and
Equlpmeont operations that may be observad during systeim commissloning procedures as specified In

H - Syslem i nintsstonlie of Byulpment: Oporating Paramatora of nstafled
Eyulpment. The Gonlractor Is rosponsible for corrooling andlor adjusling all deficenclas In Equipment
operation that may be observed during system tasting procedures, Prior fo DTMB and Agonoy aceeplance
ESCO must alse provide DTMB and Ageney with reasonably sallsfactory documentery avidence that the

Equiprasnt Instalied Is the Equipment specifled In Seliolute A - Equipnipnt to bo Instailed by ESGO.

+Pagie 9




Gontract No, 07130200307 ?}%
{X Ly

SCHEDULE G, CONSTRUCTION AND INSTALLATION SCHEDULE

D Task Name Daratlon Slart _Finish

1 Siato of Michigan DOC Cotton 03 lays Fei 101140 Tue 218/11

2 Confraot 03 days Fri 1040 Tue 2/8/41
3 Confras! Slghed 1 day Frl 400410 Fri 10140
4 Lighting 78 days Mon 10/11/10 Wed 1/26/11
5 Matesinls 18 days Mon 1671110 Fri 10/29/10
6 Instaltation 73 days Won 10718/10 Wad 1126111
7 Water Refrofits 76 days Mon 10/4/40 Wed 1/19/11
8 Materlals 16 days Mon 10/4/50  £11 10/22M10
g Installation 63 days Mo 10/26/10 Wed 119/11
10 Bulicing Envelope 30 days Mon 10/4110 Fri 11/19/10
11 Maletlals 10 days Mon 10M1/10 Fif 10/22110
iz Installatlon 20 days Mon {0/26/10 Frl 11/1910
13 Boller Efficloncy {Greffen) 21 days Eri 10810  Fri41/6M0
14 Materlals 16 dlays Fri10B8H0 Pl 10/20H0
18 Instaliation 5 days Mon 14140 Frl 1176110
16 Commlisslon 12 days Mon 124/ Tue 2/8/11
17 Velly 10 dlays Mon 1724/ Fri 241
18 Turnover 2 days Mon 2/7/14- Tue 2/6/11
Deacline

Page 1

Brojech Cotlon Schedula
Dalte; Wad 6/18/10

Note-this project scheduls I fisted on page 41 of the Proposal,

SCHEDULBE H, SYSTEMS START-UP AND GOMMISSIONING OF EQUIPMENT; OPERATING
PARAMETERS OF INSTALLED EQUIPMENT

Equipment start up procadures will be addressed prior to ihe Carlileate of Substantlal completion and will he
conducled by he Johnson Gonlrols Toam and will Include subcontraclors. Agency personngl will ba Invited
16 the slart up procedures and will be asked lo attend in confunclion with the [ralalng listed in Ssotion M of

his document.

Burlng (he inltlst Measuremant and Veriffoation of lhe savings for this projact, e Johnson Conlrofs
personngt will Invite Agancy represeniatives fo parilcipate in the post installation measuramonts ol the
Ensrgy Gonservalion Measures for this project as pait of the commisstoning process.

Gllent and confractos altanduncs will be documontod by & sign-in sheel,

SCHEDULE |, STANDARDS QF COMFORT

The expscted outcoms of he projec! wili bo enhansad comfort due lo belier Tghig levels and bullding

stivelops Impravemoenis af Buliding 100 to mininiza alr leakage, Curran| conditions will
be maintalad. 1 Is Understood that his onergy savings projectis not Impaciing the lamporalure conliol of

fiot walor sand hae no Impact on (he air handling systams of the aperating schedule of fumaves or alf

handling sauipiient,

- Page 24

10




Johnson Controls inc.

G, Robart Cotton Gorrectional Fagllity
water Retrolits

11718110

Deseription Manufaclurer Q. Hode! Tolaf Cost

Fleor hount Totled Kohter 68 4350 526,014
Floer Mount Reat Dlscharge Tollet Kohler 127 43066 93,258
Tollat Seat Olsonite 163 0CCISS 6,759
Tollet Valve Sloan 194 111 Regal 62,027
ICON Tolfet and Lay Vaive 8 Conlrols ICON 23 VLV-LAV-1812.006 372,451
| avatory 0.6 GPLY aeralor Niagora 316 N2180 8,083
Urinal Yalve sloan 54 3180 17,265
1.6 GPM Dishispiayer Nfagara 4 N21i60 512
Showerhead Rebild kit Symmons 82 genery 8,739
Fange Repalr general 50 general 3505
Total $612,164
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNRY GENERAL

P.0. Box 30754
LANSING, MICEIGAN 48909

BILL SCHUETTE
ATTORNEY GENERAL

Rebruary 11, 2011

Natalie Spaniolo, Acting Director

Purchasing Operations .

Business Services Administration

D%partment of Technology, Management, and Budget
2" Floor — Stevens T, Mason Building

P.0. Box 30026

Lansing, MI 48909

Dear Ms, Spaniolo:

Re:  Opinion of Counsel: Lease with Option to Purchase dated February 16, 2011
between PNCER, TIC dba PNC Equipment Finance, as Lessor, and State of
Michigan, Depatriment of Technology, Management and Budget, as Lesses,
Energy Conservation Measures Bquipment Confract No. (71B0200357 with
Johnson Controls, Inc. ; )
Agency: Department of Corrections for the Cotton Correctional Facility

In my capacity as an Assistant Attorney General, I have examined the referenced Lease
with Option To Purchase (Lease), dated February 16, 2011, Lease Addendum, Escrow
Agreement, and Exhibits between PNCEF, LLC dba PNC Equipment Finance (Lessor) and the
State of Michigan, Department of Technology, Management and Budget (Lessee), including a
completed copy of the Lease’s Equipment Schedule, between Lessor and Lessee (Equipment
Schedule), This opinion is based on, and limited to the review of, the documents described
. ahove for this lease transaction and assumes that the Lease and its exhibits will be propetly

executed by the Parties.
Based on the above, T am of the following opinipn:
(1}  Lesseeis one of the principal state departments of the Stafe of Michigan,
(2)  Lessee has the requisite power and authority to: lease; acquire the Equipment with

an option fo purchase; execute and deliver the Lease, and perform its obligations
under the Lense, :



Natalie Spaniolo
Page 2 )
February 11, 2011

(3)  The Lease has been duly authorized, executed, and delivered by and on behalf of
Lessee; the Lease is a valid and binding obligation of Lessee; and enforceable in
accordance with ifs terms.

(4)  To the best of my knowledge, the authorization, exccution, and delivery of the
Lease and all other proceedings of Lessee relating to the Lease transaction have
been performed in accordance with open meetings, public bidding and all other
applicable state or federal faws. ’ :

(5)  The person signing the Lease for the State of Michigan is a duly authorized
representative of Losseo pursuant to 1984 PA 431,

Sincerely,

Ixis M. Lopez

Assistant Atiorney General
State Operations Division
Tel: (517)373-1162

IML/dab

Bne. / '

c! Brenda Sprunger, DTMB

2011-0003421-A/PNC Bquipment Finance Leasc w/option to purchase/2-11-11 AG Opinion It



Payment Schedule

Payment Schedule — Exhibit A-1

Lense With Oplion To Purchase Agraement dated as of February 16, 2011

Termination

Date Payment Intarest Principal (aolance Valie
.Loan 21612011 612, 164.00
1__5re/eo1t 3334548 5,080.96 28,264.53 56380047 59557748
2__B6r62011 3334548 4,846.37 26,490.12 555.400.35 __ 666,606.38
3 1512014 33,345.46 4.600.62 28735.67 526,6064.68 637,197.97
4 2162012 33,345.48 4,3731.32 28.974.17 497 68051 507,844 .32
5 5162012 3334548 4,130.83 29.214.66 488476585  477,845.37
8162012 33,34548 38868235 2045714 439,018.71 447,799,608
¥ 111612012 3:3,34 540 3643808 29,701.63 45931708 4 !7:503.42
8  igr2e1l 33,3448 3.397.33 29,948.16 370,368.92  386,956.30
9 Sr6/2013 33,345.4¢ 3,148.76 30,198.73 340,17219__ 366,155.63
10 BB2013 33,345.4¢ 2,808.13 30,447.36 318,724.83  326,008.33
11 43/1612013 33,345.48 2,645.42 30,700.07 288,024.78 29378520
12 211672014 33,.346.4¢ 2,300.61 30,954.88 257,080.88  2062211.28
13 8620614 33,345.4¢ 2,133.88 31,211.61 22586807  230,375.23
14, BF16/2014 33,3464 3,874,062 3147087 194,387.20 198,274.94
i5  11/16£2014 33,3454 1,613.41 3173208 §62,656.12 165.008.22
18 21612015 83,3454¢ 1,350.04 31,895.45 13085067  133,272.86
17 5/16/2015 33,3454¢ 1,084 48 32961.01 _$9,308.66 100,366.G3
18 871672015 33,34548 816.71 32,528,78 £5,869.88 67,167.28
18 1411682016 33.3454¢ 546,72 32,798.77 3307111 33,732.53
20 2H06/2018 33,345.4¢ 274.38 33,0711 0.00
?(;?i:;g 666,000.80 54,74580 612,184.00

State of Michigan, Department of Corrections
as Lessee

TN

State of Michigan, Department of
Technology, Management and Budge,
as Lessce

By:%zzw /LJ&MM&D

Name: Netele SOaY\\D/ i Name: Bﬁ?« ey L Wi g

Title: ﬁ&m v\: sfveiive f) 5 fotoy”

Title: 9@\%{7 PUf:’ h;{/@%js ﬂ:)’mﬁéﬂ/

PNC Equipment Financs, LLC,
as Lessor

By;n‘_)Gt/vL.CQ-/\wOM {/ [LLCS'"Y"Y\»'{WF}"“

Sandra Thomas
Assistant Vice President

Name:
Title:

12



LEASE PAYMENT INSTRUCTIONS

LESSEE NAME: State of Michigan

INVOICE MAILING ADDRESS:
Departient of Corrections
Finance

PO Box 30603

Lansing, MI 48902

Mall invoices to the attention oft Chlef Accountant

Appreval of Invoices required by: N/A

Phone () Fax ()

Accounts Payable Contact: Same as above

Phone ( ) Fax(__)

Peocessing time for
Inveices; Approval: Checks:

Do you have 8 Purchase Order Number thaf you woudd like included on the involee? No X Yes
PGH

Do your Purchase order nnnbers change annually? Ne, Yos X af the beginning of every fiscal year.

Processing time for new purchase orders: Qctober 17 of every year,

LESSEE:

Titte: Mr»qj 4 Vﬂ/l%h«f, Dhvotyr-
Date: D///,!//,

13




U.S. BANK NATIONAL ASSOCIATION
MONEY MARKET ACCOUNT
DESCRIPTION AND TERMS

The U.S. Bank Money Market account is an U.S, Bank National Assoctation (“U.S. Bank”) interest-bearing
time deposit account designed to meet the needs of U.S, Bank’s Corporate Trust Services Escrow Group
and other Corporate Trust customers of U.S. Bank, Selection of this investment includes anthorization to

place funds on deposit with U.8. Bauk.

U,8. Bank uses the daily balance method fo oalculate Interest on this account {actual/365 or 366) by
applying a daily periodic rate to the principal balance In the account each day. Interest is accrued daily and
credited monthly fo the account. Interest rates are detormined af U.S, Bank's discretion; and may be tiered

based on customer deposit amount,

The owner of the account is U.S, Bank as Agent for its trust customers. U.S. Bank’s trust department
performs all account deposits and withdrawals, The deposit account is insured by the Federal Deposit

Insurance Corporation up to $100,000.

AUTOMATIC AUTHORIZATION

Tn the absence of speeific written direction fo the contrary, U.S. Bank is hereby directed fo invest and
reltivest proceeds and other available moneys in the U8, Bank Money Market Account,

-~ ~.
State of Michigan, Department of Technology, Wﬂ /jﬂd/ﬂb&(%'

Management and Budget Signature of Authorized Directing Paity

FLl #1075 ~ A [
j4HH 19000 feling Diecder, e[y
Trust Account Number — includes existing Title/ Dal

and future sub-acoounts unless otherwise directed

F-2004,1-1 MMDA Eff; 4/30/04



KESCROW AGREEMENT

THIS ESCROW AGREEMENT (“Escrow Agreement™) is made as of February 16, 2011 by
and among PNC Equipment Finance, LLC (“Lessor™), State of Michigan, Depariment of
Technology, Management and Budget ("Lessee™) and U.S, BANK NATIONAL ASSOCIATION, as
escrow agent (“Eserow Agent”). Lessor and Lessee have heretofore entered into that certain
equipment lease; Lease with Option To Purchase Agreement dated as of February 16, 2011 (the
“Lease”) and a Schedule of Property No. 1 thereto dated February 16, 2011 (the “Schedule” the
"Lease™). The Lease confemplates that certain equipment described therein (the “Egquipment™)
is to be acquired from Johnson Conirols, Inc. for an energy performance contract (“Vendor”).
After acceptance of the Equipment by Lessee, the Equipment is to be leased by Lessor to Lessee
pursuant to the terms of the Lease.

The Lease further contemplates that Lessor will deposit an amount equal o the
anticipated aggregate acquisition cost of the Equipment (the “Purchase Price”), being
$612,164.00, with Escrow Agent to be held in escrow and applied on the express terms set forth
herein, Such deposit, together with all interest (hereinafier the “Escrow Fund”) is to be applied
to pay the Vendor its invoice cost (a portion of which may, if required, be paid prior to final
acceptance of the Equipment by Lessee), and, if applicable, to reimburse Lessee for progress
payments already made by it to the Vendor of the Equipment.

The parties desire to set forth the terms on which the Escrow Fund is to be created and to
establish the rights and responsibilities of the partics hereto,

Now, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) in hand paid, and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

I {a) Escrow Agent hereby agrees to serve as escrow agent upon the terms
and conditions set forth herein. (b) The moneys and investments held in the Escrow Fond are
itrevocably held in trust for the benefit of Lessee and Lessor, and such moneys, fogether with
any income or interest eamned thereon, shall be expended only as provided in this Escrow
Agreement, and shall not be subject to Jevy or attachment oy lien by or for the benefit of any
creditor of either Lessee or Lessor., Lessor, Lessee and Escrow Agent intend that the Escrow
Fund constitute an escrow account in which Lessee has no legal or equitable right, title or
interest until satisfaction in full of all conditions contained herein for the disbursement of funds
by the Escrow Agent therefrom, However, if the parties’ intention that Lessee shall have no
legal or equitable right, title or interest unfil all conditions for disbursement are satisfied in full is
not respected in any legal proceeding, the parties hereto intend that Lessor have a security
interest in the Escrow Fund, and such security inferest is hereby granfed by Lessee to secute
payment to the Lessor of all obligations in accordance with the Lease terms. For such puspose,
Escrow Agent hereby agrees to act as agent for Lessor in connection with the perfection of such
security interest and agrees to nofe, or cause {o be nofed, on all books and records relating to the
Escrow Fund, the Lessor’s interest therein,

v



2, Onsuch day as is determined to the mutual satisfaction of the parties (the “Closing
Date™), Lessor shall deposit with Escrow Agent cash in the amount of the Purchase Price, to be
held in escrow by Escrow Agent on the express terms and conditions set forth herein,

On the Closing Date, Escrow Agent agrees to accept the deposit of the Purchase Price by
Lessot, and further agrees to hold the amount so deposited together with all interest and other
additions received with vespect thercto, as the Escrow Fund hereunder, in escrow on the express
terms and conditions set forth herein.

3. FEscrow Agent shall at all iimes segregate the Escrow Fund info an account
maintained for that express purpose, which shall be clearly identified on the books and records of
Escrow Agent as being held in its capacity as Bscrow Agent. Securities and other negotiable
instruments comprising the Bscrow Fund from time to time shall be held or registered in the
name of Bscrow Agent (or its nominee). The Escrow Fund shall nof, to the extent permitted by
applicable law, be subject to levy or attachment or lien by or for the benefit of any creditor of
any of the parties hereto (except with respect to the security interest therein held by Lessor).

4, The cash comprising the Escrow Fund from time to time shall be invested and
reinvested by Fscrow Agent in one or more investments as directed by Lessee in Exhibit 1.
Escrow Agent will use due diligence to collect amounts payable under a check or other
instrument for the payment of money comprising the Escrow Fund and shall promptly notify
Lessee and Lessor in the event of dishonor of payment under any such check or other
instruments.. Inferest or other amounts earned and received by Escrow Agent with respect to the
Escrow Fund shal! be deposited in and comprise a part of the Escrow Fund.

5. Upon request by Lessee and Lessor, Escrow Agent shall send monthly statements of
account to Lessee and Lessor, which statements shall set forth all withdrawals firom and interest
earnings on the Escrow Fund, as well as the investiments in which the Escrow Fund is invested.

6. TEscrow Agent shall take the following actions with respect to the Escrow Fund:

(a)  Upon Escrow Agent’s acceptance of the deposit of the Purchase Price, an
amount equal to Bscrow Agent’s set-up fee, as set forth on Exhibit 2 hereto, shall be
disbursed from the Bscrow Fund to Escrow Agent in payment of such fee,

“(b) From time to time, Escrow -Agent shall pay to the Vendor of the
Equipment payments then due and payable with respect thereto upon receipt of duly
executed Requisition Request and Certificate of Acceptance form attached as Exhibit 3
hereto, subject to Lessor’s prior written approval of each such Requisition Request and
Certificate of Acceptance.

(¢)  If an Event of Default or Non-Appropriation Event occurs under the Lease
prior to the Lessee’s acceptance of all the Equipment or to the extent that funds have not
been disbursed from the Escrow Fund within the eighteen-month period identified in the
Lease, funds then on deposit in the Bscrow Fund shali be applied to the prepayment of
Rent Payments under the Lease as insiructed by Lessor.
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(d) Upon receipt by Escrow Agent of written notice from Lessor that the
purchase price of the Equipment has been paid in full, Escrow Agent shall apply the then
remaining Escrow Fund, fitst, fo all outstanding fees and expenses incurred by Escrow
Agent in connection herewith as evidenced by ils statement forwarded to Lessor and
Lessee, and, second, to Lessor for application against the interest compenent of Rent
Payments under the Lease as provided therein, unless otherwise agreed by Lessor.

(e) If the Escrow is canceled in accordance with provisions of Section 15,
prior to the Lessee’s acceptance of all the Equipment, or if the Esctow is canceled prior
to the dishursement of all fands from the Bscrow Fund, then any Funds in the Escrow
Fund shall be used solely as a prepayment of Rent Payments under the Lease.

7. The fees and expenses, including any legal fees, of Escrow Agent incurred in
connection herewith shail be the responsibility of Lessee. The basic fees and expenses of -
Escrow Agent shall be as st forth on Exhibit 2 hereto and Escrow Agent is hereby authorized to
deduct such fees and expenses from the Escrow Fund as and when the same are incurred without
any further authorization from Lessee or Lessor. Escrow Agent may employ legal counsel and
other experts as it deems necessary for advice in connection with its obligations hereunder.
Rscrow Agent waives any claim against Lessor with respect to compensation hereunder.

8. Tscrow Agent shall have no liability for acting upon any written instruction
presented by Lessor in connection with fhis Escrow Agreement, which Escrow Agent in good
faith believes to be gemnmine, Furthermore, Bscrow Agent shall not be liable for any act or
omission in connection with this Escrow Agreement except for its own negligence, willful
misconduct or bad faith, Escrow Agent shail not be liable for any loss or diminution in value of
the Bscrow Fund as a result of the investments made by Escrow Agent,

9. Bscrow Agent may resign at any time by giving thirty (30) days’ prior written notice
to Lessor and Lessee. Lessor may at any time remove Escrow Agent as Escrow Agent under this
Escrow Agreement upon written notice. Such removal or resignation shall be effective on the
date set forth in the applicable notice. Upon the effective date of resignation or removal, Escrow
Agent will transfer the Escrow Fund to the successor Escrow Agent selected by Lessor.

10. This Escrow Agreement and the escrow established hereunder shall terminate upon
receipt by Escrow Agent of the written notice from Lessor specified in Section 6{c) or
Section 6(d) or Section 6(¢) or terminated as provided in Section 15.

11.  In the event of any disagreement between the undersigned or any of them, and/or
any other person, resulting in adverse claims and demands being made in connection with or fox
any moneys involved herein or affected hereby, Escrow Agent shall be entitled at its option to
refuse to comply with any such claim or demand, so long as such disagreement shail continue,
and in so refusing Escrow Agent may refrain from making any delivery or other disposition of
any moneys invoived herein or affected hereby and in so doing Escrow Agent shall not be or
become liable to the undersigned or any of them or to any person or party for its failure or refusal
to comply with such conflicting or advetse demands, and Escrow Agent shall be entitled to
continue so to refiain and refuse so to act until:

-3



{a) the rights of the advetse claimants have been finally adjudicated in a court
assuming and having jurisdiction of the parties and the moneys invelved herein or
affected hereby; or

(b)  all differences shall have been adjusted by agreement and Escrow Agent
shall have been notified thereof in writing signed by all of the persons interested.

12.  All notices (excluding billings and communications in the ordinary course of
business) hereunder shall be in writing, and shall be sufficiently given and served upon the other
party if delivered (a) personally, (b) by United States registered or certified mail, retmn receipt
requested, postage prepaid, (c) by an overnight delivery by a service such as Federal Express or
Bxpress Mail from which writfen confirmation of overnight delivery is available, or (@) by
facsimile with a confirmation copy by regutar United States mail, postage prepaid, addressed to
the other party at its respective address stated below the signature of such party or at such other
address as such party shall from time to time designate in writing to the other party, and shall be
effective from the date of maiking,

13. This Esctow Agreement shall inure to the benefit of and shall be binding upon the
patties hereto and their respective successors and assigns. No rights or obligations of Escrow
Agent under this Escrow Agreement may be assigned without the prior written consent of

Lessor.

14. This Escrow Agreement shall be governed by and construed in accordance with the
laws in the State of Michigan. This Escrow Agreement constitutes the entive agreement between
the parties hereto with respect to the subject matter hereof, and no waiver, consent, modification
or change of terms hereof shall bind any party unless in writing signed by all parties.

15. Siatutory Obligations. Subject to the provisions of Section 6(e), Lessee shall
provide written notice to Lessor and Escrow Agent of any of the following; (a) Lessor or any
subcontiactor, manufacturer, or supplier of Lessor appears in the register compiled by the
Michigan Departiment of Labor pursuant to 1980 PA 278, as amended, MCL 423.321 et seq,
(Bmployers Engaging in Unfair Labor Practices Act); (b) Lessor or any subcontractor,
manufacturer, or supplier of Lessor is found liable for discrimination, pursuant to 1976 PA 453,
as amended, MCL 37.2101 et seq (Elliott-Larsen Civil Rights Act) or 1976 PA. 220, as amended,
MCL 37.1101 ef seq (Persons With Disabilities Civil Rights Act). The written notice shall
provide Lessor or Escrow Agent, as appropriate, with 30 days to cure its violation of subsections
{a) or (b) above to the satisfaction of Lessee. If the Lessor and if appropriate, Escrow Agent, are
nnable to cure the violations of subsections (a) or (b), then at that time Lessee shall be entitled to,
at its option, cancel this Escrow Agreement. :




In WITNESS WHEREOF, the parties hereto have caused this Escrow Agreement to be duly
exccuted as of the day and year first above set forth.

PNC Equipment Finance, LL.C, as Lessor

< < S
By ")&/wﬁg%“‘«f () chwcwﬁ
Name

Title: Assistant Vice p;es]gem

Address: 995 Dalton Avenue
Cineinnati, OH 45203

State of Michigan, Department of Technology,
Management and Budget, as Lessee

By ¥ 7 %

Name: e 5004 15/
Title: 7T ‘

Address: 530 West Allegan
Lansing, MI 48933

State of Michigan, Department of Corrections,

as Lessee /g & Q

Name Beyey L. N
Title: Mﬂi niSvafive bitieny

U.S, BANK NATIONAL ASSOCIATION, as Escrow
Agent

By

Name:
Title:

Address: 10 W. Broad St., 12" Floor
CNOHBDI12
Columbus, OH 43215



ExuiBIT 1
INVESTMENT DIRECTION LETTER

0.8, Bank National Association
10 W, Broad Street, 12" Floor
CN OH BD12
Columbus, OH 43215
Re: Hscrow Agreement dated as of Tebruary, 16, 2011
among PNCEF, LLC, dba PNC Equipment Finance, as Lessor,

Stato of Michigan, Department of Technology, Management and Budget, as Lesses, and
1.S. Bank National Association, as Bscrow Agent

Ladies and Gentiemen:

Pursuant to the above-referenced Escrow Agreement, $612,164,00 will be deposited in escrow with you enor
about Moveniber 18, 2010, Such funds shall be invested in one or more of the folfowing qualificd investments in the
amounts indicated:

AMOUNT OF
PLEASE CHECK PESIRED QUALIFIED INVESTMENTS! TNVESTMENT
1 D Direct general obfigations of the United States of America; s
,. [J  Obhigations-- the timely payment of the principal of and $
interest on which is fully and unconditionally guaranteed by
the United States of America;
1. D General obligations of the agencies and instramentalities of $
the United States of America acceptable to Lessor;
A X Money market funds whose investment parameters target $612,164.00

investments in securities as described above;

I¥ NONE OF THE ABOVE BOXES ARE CHECKED, INVESTMENT SHALL BE MADE IN MOREY MARKET
FUNDS AS DESCRIBED IN TiE FOURTH CATEGORY ABOVE, UNTIL LESSEE DIRECTS OTHERWISE,

Very {ruly yours,

STATE OF MICHIGAN, REPARTMENT OP TECHNOLOGY, .
MANAGBMENT AND BUDGET, AS LESSER

B Name:Kﬂ,m . JZJMIAA’/% "

Title: ML)




ExHiBIT 2

TSCROW AGENT FrES AND EXPENSES

SET-UP FEES

N/A waived by Lessor - payable from the Escrow Fund upon acceptance of escrow
deposit.
EXPENSES

Any and all out-of-pocket expenses incurred by Escrow Agent will be the responsibility
of Lessee and paid from the Escrow Fund. .



EXHIBIT 3

REQUISITION REQUEST AND CERTIFICATE OF ACCEPTANCE NoO.
(to be submitted with each requisition request for payment to the vendor)

O~

(V) FINAL REQUISITION REQUEST AND CERTIFICATE OF ACCE]
(to be ‘submitted with the final requisition request upon acceptance of thi Equmment)

The Escrow Agent is hereby reguested to pay from the Escrow Fund established an d undex that
ceitain Escrow Agreement dated as of February 16, 2011 (the “Escrow Agr cement”
PNC Equipment Finance, LLC (the “Lessor™), State of Michigan, Department of Tec
Management and Budget (the “Lessee ), and U.S, Bank National Assogidtion (the “Zscrd
the amount set forth below to the named payee(s). The amount show‘
purchase order or contract (or has been paid by and not pwwousiy refm
equipment being leased under that certain Lease With Option To:Pi
February 16, 2011 (the “Lease ) and Lease Schedule 14355 00 the
“Schedule” and, together with the terms and conditions of-the:
and between the Lessor and the Lessee, and has not forred the Bagi

PAYEE

Total requisition amount $:

The undessigned, as Lessee 1 ase herely certifies:

¢ Bquipme ferm
on the Eqmpment List attached hereto hdye been delivered and installed at the location{s) set foﬂh thelem

2. Apresenfiee
the near fytiwe. The Equi ential to and will be used by the Lessee only for the purpose of
per fmm'ng one ot more gov; nmental functions of Lessee consistent with the permissible scope of Lessee’s

e est;mateci useful life of the Equipment based upon the manufacturer’s representations and

the Lessce’s piojected n.":'ds is niot less than the Lease Term of lease with respect to the Equipment,

4, The ésee has conducted such inspection and/or testing of the Equipment as it deeims necessary
and approptiate ahd hereby acknowledges that it accepts the Equipment for all purposes as of the date of this
Certificate,

5. The Equipment is covered by insurance in the types and amounts required by the Lease.




6. No Event of Default or Non-Appropriation Event, as each such term is defined in the Lease, and
no event which with the giving of notice or lapse of time, or both, would become such an Event of Defauit or
Non-Appropriation Event has oceurred and is continuing on the date hereof,

7. Sufficient funds have been appropriated by the Lessee for the payment of all Rent Payments due
under the Lease during Lessee’s current fiscal year.

acquisition of the

8. Based on the foregoing, Lessor is hereby authorized and directed to fund
fer(s)/vendor(s) the

Equipment set forth on the Equipment List by paying, or causing to be paid, the manyf
amounts set forth on the attached invoices.

9. The following documents are attached hereto and made a part hereof:

()  Original Invoice(s);
(b) Copies of Certificate(s) of Origin designating, Less if-any patt of the
Equipment consists of motor veh:cies and evidence of fl ind

{c) Requisition for Payment,

all of the Equipment described in the Leas
purchase orders, confracts and specificatio
“as-is, where-is”; and (d) the Lessce waives a

If Lessee paid an invoice priot toéhe commencement date of the Lease and is requesting reimbursement for
g f such pa‘yment together with a copy of Lessee’s Declaration of

such payment, also attach a copy 0
Offictal Intent and other evidence thgt Le satisfied the requirements for reimbursement set forth in

Treas, Reg, §1.150-2,

Acceptance Date:

State of Michigan, Department of Technology, Management
and Budget
as Lessee

By
Name:
Title:

Date:




State of Michigan, Department of Correction,
as Lessee

By
Name:
Title:
Date:

PNC Equipment Finance, LLC
as Lessor

By:

Title:
Date:




LEASE ESCROW ADDENDUM
Dated As of February 16,2011

Loase with Option to Purchase No, Dated Pebruary 16, 2011

T.essee: Stafe of Michigan

Referonce is made to the above Lease with Option to Purchase (“Lease”) by and betweon PNC

Rquipment Finance, LLC (“Lessor”) and the above lessee (“Lessee”). This Addendum amends and
modifies the terms and conditions of the Lease and s hereby made a pait of the Lease. Unless
othierwise dofined hereln, capitalized terms defined in the Lease shall have the saine meaning when

uged herein,

NOW, THEREFORE, as part of the valuable conslderation to induce the exeontion of the

Lease, Lessor and Lessee heyeby agree to ameond the Lease as follows:

{

Escrow Agreement” moans the DBscrow Agrecment relating to a Leaso, dated the
Commencoment Date under such Lease among Lessor, Lessce and the escrow agent therein
identificd, with respect to the Escrow Fund established and to be administered thoreunder.
sgserow Iund” means the fund of that name established pursuant fo an Escrow Agreement.

Lessce and Lessor together with a mutually acceptable escrow agont agres fo enter into an
eserow agreement (Esorow Agreement”) ostablishing a fond (“Bquipmont Acquisition Fund®)
from which the Purchase Price of the Bquipment will be paid. The torms and conditions of the
Esorow Agreoment shall be satisfactory In form and substance, {o Lessor and Lessee,

Tn order to provide financing to pay the costs to acquire and install the Equipment (“Zofal
Amount Financed”) as deseribed in a Lease, Lessor and Lessoo hereby agree to oxecute and
dellver an Bscrow Agreement relating to such Lease of the date on which the funding
conditions for such Lease ate satisfied, Tf Lossce signs and delivers a Lease and an Bscrow
Agreement and if all funding conditions have been satisfied In full, then Lessor will deposit or
cause fo be deposited Into an Bscrow Pund under the telated Esorow Agreenient an amount
(which may include estimated investiment carnings thereon) equal to the Purchase Price for the
Rquipment fo be financed under the related Lease, L

Lesseo shall, at its sole expense, airange for the transportation, delivery and installation of all
Rquipment to the location specified In the Lease (*Location™ by Equipment suppliets
(“Suppliers”) selected by Lessce, Lossee shall accept Bquipment for puiposes of the related
Loase a8 soon ns it has been delivered and is operational. Lossee shall evidence its aceeptance
of any Equipmont by signing and delivering to Lessor a Cortificate of Accoptance in the form
and manner required by the applicable Escrow Agroomient,

If o Non-Approptiation Event ot an Event of Default oscurs prior to Lesseo’s acceptance of all
the Equipment under the related Lease, the amount tho on deposit in the Escrow Fund shall be
applied to prepay the unpaid principal component of the Rent Payments In whole on the first
business day of the month next succseding the oceurretice of either such Bvent plus acerued
interest 1o the propayment date; provided, however, that the amount fo be prepaid by Lesses
putsuant fo this Section 5 shall first be pald from moneys in the rolated Bscrow Fund and then
from Legally Available Punds and other moneys available for such purpose as a result of the

1



9

exeroise by Lessor of Its rights and romedies under the related Lease, Any funds on deposit in
the Bserow Fund on the prepayment date described in this Section 5 in excess of the unpaid
prinelpal component of the Ront Payments to be prepaid plus acerued Inferest theteon to the
prepayment date shall be paid promptly to Lessce. .

To the extent that Lossce has not accepted lems of Equipment before the eighteen-month
anniversary of the Commencement Date Identified on the refated Lease, the amount then on
deposit in the related Escrow Fund shall be applied to prepay the unpaid prinoipal component
of the Rent Payments in patt, in lnverse order of Ront Payments, on the first business day of the
next month plus acerued Interost fo the propayment date; provided, however, that the amount to
be propald by Lessee pursuant to this Section 6 shall fist be paid from troneys in the related
Esorow Fund and then from Legally Available Funds, Notwithstanding any such pattial
prepayment, the related Lease shall remain In full force and effect wiih respect to the portion of
the Bquipment accepted by Lessce durlng such eighteen-month period, and the portion of the
principal component of Rent Payments romalning unpatd afier such prepayment plus acorued
interest thereon shall rematn payable In accordance with the terms of the rofated Lease. Upon
Lessor’s request, Lessco shall execute an amendment to the related Payment Loaso that reflects

the change to the Rent Payments as a resnlt of such partial prepayment.

At Lessor’s tequest, Lessee shall Join Lessor In oxeouting any nccossaiy or appropelate
Financing Statements indicating its obligation under tho Lease. Notwithstanding this Section 7,
the provislons of Section 1 of the.Esorow Agreement remaln in foree,

The Lease Term of the Lease shall commence on the carlier of the date speoified in the
Payment Schedule to the Lease or the date of Lossor’s deposit of funds into the Bquipment
Acquisition Fund, Notwithstanding the statements vegarding delivery and scceplance of tho
Bquipment In the Lease, the parties acknowledge that the BEquipment will be delivered or
Installed as provided In the Bscrow Agreement,

“The delivery of documents and the satisfaction of any other conditions required by the Escrow
Agteoment ot this Addendum shall be additional Funding Conditlons for the Lense,

10. Upon Lossee’s exeoution of the Esorow Agreemont, Lesses hereby represents to Lessor that:

() Lessee has full power, anthority and legal right to excouie ang deliver the Escrow
Agreement and to perform its obligations under the Escrow Agreement, and all such aotions
have been duly anthorized by appropriate findings and actions of Lessee’s governing bocly;

(b) the Bscrow Agreemont has been duly exeouted and detivered by Lessee and
constitutes a legal, valid and binding obligations of Lessee, enforceable in accordance with it

terms; and

(¢) the Escrow Agreoment is authorlzed undor, and the authorization, execution and
delivety of the Escrow Agtecmont complles with, all applioable foderal, state and local laws
and regulations (including, but not Hmited to, all opon meeting, public bidding and pubiic
investment (laws) and all appiicable judgments and court orders.

11. The opinion of Lessee’s logal counsel will include the followlng statements:

+ Tossce is one of the principal state departments of the State of Michigan,
2



e Lessee has the requisite power and authority to: lease; to acquire the Equipment with an
option to purchase; to execute and dellver the Lease, and to perform lis obligations

under the Lease, :

» Tho Leaso has been duly authorized, exceuted, and delivered by and on behalf of
Lessee; the Lease is a valid and binding obligation of Lessee; and enforceable in
accordance with ils tenns,

+ To the best of my knowlodge, the authorlzation, execution, and delivery of the Lease
and all other proceedings of Lessee relating to the Lease transaction have been
performed in accordance with open meetings, public bldding and all other applicable

state ot federal laws,

¢+ The person signing the Lease for the State of Michigan is a duly authorized
tepresentative of Lessee pursuant to 1984 PA 431,

12, Tt shall be an additionnl event of default under the Lease if lesses fails to pay or perform any of
its obligations under the Bscrow Agresmont or this Addenchum or If any of the representations
of Lesses in the Bscrow Agreement or this Addendum prove to be false, misleading or

erroncous in any material respect,

Esxcept as exprossty amended by this Addendum and other modifications signed by Lessor, the
Loaso remains unchanged and In full force and effact,

TN WITNESS WHEREOR, the patties hereto have excouted this Addendum as of the date first
referenced above,

Siate of Michigan, Departmont of Technology, State of Michigan, Department of Corrections,

Management and Budget, as Lessee asLA;x? &
1
Bde /&MM%C) By . ’e . u&L
AR Y. A1 ; 3
7

Name: N\ oovlee Name: By L Wiclmer
Title: Aextn Title: bl i hafing, Q{jé P Can

PNC Equipient Finance, LLC
as Lessor

oy < e >
By b B Koo ! (:u;) ¥ VL

Name: SandraYhomes
Title: ___ Agsistant Vice Prosident




. 8038_G information Return for Tax-Exempt Governmental Obligations

» Under Internal Revenus Code section 149(e) OMB No. 1545-0720

{Rev. May 2010) » Sea separate instructions.
Jepartment of tho Treasury Caution: if ihe fssue price Is under $100,000, use Form 8038-GC.

E1gal  Beporting Authotity If Amended Return, check here P []

1 Issuer's name 2 Issuer's employer identification aumber (EIN}

38 | 6000134

3 Number and streat (or P.O. box if mall Is not deliveresd 1o strect address) Room/sulte 4 Repoit number (For IRS Use Only}

State of Michigan Department of Technology Management and Budget LIES

6 City, town, or post office, slals, and ZIP code 6 Date of Issue

§30 W, Allegan

7 Nams of Issue 8 CUSIP number

Energy Performance Confract Equipment Purchased from 07180200357
9 Name and title of officer of the issuer or other person whom the IRS may call for more information

Brenda Sprunger, Procurement Technician
Typs of Issue (enter the issue price) See instructions and attach schedule

10 Telephone number of offlcer or other person
{ 517 ) 241-0920

11 Educsation , ., . e
12 Health and hosp{tai e e e e e e e e e e
13 Transportation. . . . . . . . - . 00 e e

14 Public safety . . e
16  Environment (inoluding sewaga bonds) e L.
16 Housing. . . . . « + + « o . 0 o 0 0 e e e

17 Utilitles . ,
18 Other. Descr!be p Energy Performance Contract Equlpmenl Purchased from G71B020035‘I
16  If obligations ate TANs or RANS, checkonfybox 18a . . . . . . . . . . . . » ]

if obligations are BANs, check only box 19b ., . . . T A
20 [f obligations are In the form of a lease or Instaliment sale, check box AR ¥

Description of Obligations. Complste for the entire Issue for which this form is belng filad.
{2) Final matudty date . (b}Issue price ) §,‘i‘§§‘;{‘;‘}a"'ﬁ,’,§’§°" J{g,ﬁéﬁ;ﬁmy (o} Yisld
21 02/16/2016 $ 612,164.00 | $ 2,693678043 years 3.32 %
Uses of Proceeds of Bond Issue {including underwriters’ discount)

22 Proceeds used for acorued interest. . . . e e e e e e 22 NIA
23 Issue price of entire lssus {enter amouni from fine 21 ' solumn (b)) ST - 612,164 00
24  Proceeds used for bond lssuance costs (neluding underwriters’ discount) . 12 NIA
25 Proceeds used for credit enhancement . 25 N/A
26 Proceeds aflocated to reasonably required reserve or Teptacement fund . 26 NiA
27 Proceeds used to currently refund prior Issues . 27 N/A
28 Proceesds used to advance refund prior fsswes . . . . . . . . . L28 N/A =
29 Total (add lines 24 through 28) . . . 29 NIA

Nonrefunding proceeds of the Issue (subtract Hne 29 from ]lne 23 and enter amount here) . 30 612,164 00
Description of Refunded Bonds (Complete this part only for refunding bonds,)
31  Enter the remalning welghted average maturity of the bonds to be currently refunded. . . » NIA years

NIA years

32  £nter the remaining weightad average maturity of the bonds to be advance refunded .
33 Enter the last date on which the refunded bonds will bs called (MM/DD/YYYY) .
84 Enter the date(s) the refunded bonds ware Issued - MWODAYYY) NIA

For Privacy Act and Paperwork Reduction Act Notice, see separate Instructions.  Cat. No. 637735 Form BO038-G (Rov. 5-2016)

»
» NiA




Form 8038-G (Rev. 5-2010}
‘Par Miscellaneous
35 Enter the amoaunt of the state volume cap allocated to the Issue under section 141(h){5) .
88a Enter the amount of gross proceeds Invested or 1o be invesied in a guarantead investment contract
(GIC) (see Instructions} . . . e e e e e e e e e .
b Enter the final maiurity date of the GIC >
37 Pooled financings: a Proceads of this issue that are to be ussd to make loans to other
governmental units . ., . . s e e e e e . P e
b If this issue is a loan made from lhe prooeeds of another tax- exempt issue check box > D and enter the name of the
and the date of the issue »

tssuer
38 If the issuer has designated the Issue under section 265{b)(3XB)MI) (small fssuer exception), checkbox . . . . » O
30 If the issuer has clected to pay a penalty in flet of arblirage rebate, checkbox . . . . . . . . . . . 0
40 if the Issuer has Identifled a hedge, check boX . . . .« & + + + « + « « 4 o v e e e e e » [

Under penatiies of parury, | declare that | have examined this relum and accompanymg schedules end slalements, and to the best of my knowledge
Signature and belief, they are trwe, correct, and complete. | further declare that | 1 to the IRS’s discl of the Issuar's return Information, as necessary
to process this re!um 1o {he parson that | have authodzed above.

and s
Consent 3 "i’lmf%&/ e //g)u > Tﬂ ZQLJ_IQ{ %Mgdnfﬂb e @'V%
ate ypo or print name and tifle

Signa!ure of issuer's auﬁtor{wd representative
Dal Preparer's SSN or PTIN
Pald Preparer's } e Checkil "
] self-empioy:
E;Zpg':[;s Firm" sipan?fe for toyed) EIN !
ours ff self-emplor
deress and ZI% gods Phona no. { }

Form 8038-G (Rov. 5-2010)




Bond No: 6725890

DUAL OBLIGEE RIDER
WHEREAS, Heretofore, and on or aboutthe  30th day of September , 2010
Johnson Controls, Inc.
a8 Principal entered into a written agreement with  State of Michigan
for Performance Contracting; State of Michigan - Cotton
Correciional

in accordance with drawings and specifications prepared by
, herein referred to as the Contract, and

WHEREAS, Johnson Conirols, inc. , as Principal,
and Safeco Insurance Company of America : as Surety,
made executed and delivered to said Owner, as Obligee, their joint and several Performance Bond, and Payment Bond

and

WHEREAS, The Obligee has requested the Frincipal and Surety to join with the Obliges in the execulion and delivery
of this Rider, and the Principal and Surety have agreed so to do upon the conditions herein stated.

NOW, THEREFORE, in consideration of One Dollar and the other good and valuable consxderatlons receipt of which
is hereby acknowledged, the undersigned hereby agree as follows:

The Performance Bond and Payment Bond aforesaid shall be and it is hereby amended as follows:

1. The name of PNC Equipment Finance LLC; 955 Dalton Avenue; Cincinnati, OH 45203 ,
shall be added to said Bonds as an additional Obligee.

2. The rights of PNC Equipment Finance LLC , as an additional Obligee, shall be subject to the
following conditions: (8) The Surety shall not be liable under this Bond to the Obligees, or either of them, unless the
Obligees, or either of them shall make payments to the Principal strictly in accordance with the terms of said contract as
to payments and shall perform all the other obligations to be performed under said contract at the time and in the
manner therein set forth, (b) The aggregate liability of the Surety under this Bond to the Owners, as their interests may
appear, is fimited to the penal sum of this Bond, (¢} The Surety may, at its option, make any payments under this Bond
by check issued joinfly State of Michigan and PNC Equipment Finance LLC .

3. Surety agrees that any change order issued in abcordance with the general conditions of the contradt, which change
order increases the tofal contract price, shall be binding upon Surety and covered under the Bonds without notice to or

any act by Sursty.

4. Except as herein modifted, sald Performance Bond and Payment Bond shall be and remain in full force and effect.

Signed, sealed and dated this 16th day of  February . 2011

State of Michigan
—~
By: Natiles /(/jﬂa/bu/%

Johnson Controls, Inc,—-

Tracy K.?ﬁhews; Attorney-in-Fact
Safeco inSurance Company of America

By:

“Cathy Hutsoll; Attotney-In-Fact
PNC Equipment Finance LLC

By ndios (oo

5-4349/GE 2/68
XOP



Johnson Controls, Inc. ' Johnson /))I(‘

5757 N. Green Bay Avenue ContI'OlS

Milwaukee, W1 53208

DELEGATION OF AUTHORITY

The undersigned, President of Johnson Controls, Inc., a Wisconsin corporation (the “Company”),
pursuant to the authority vested in him by a certain resolution adopted by the Board of Directors of

the Company on January 23, 1980, hereby authorizes:

Tracy K. Matthews

Hays Companies

1200 N. Mayfair Road, Suite 100
Milwaukee, W1 53226

to perform, on behalf of the Company, the acts described below:
To execufe, seal and deliver, as atforney-in-fact for the Company, surefy bonds
forwarded to Hays Companies by a Company authorized surety that do not exceed

Two Million Dollars ($2,000,000.00) that are necessary and proper in carrying on
the business of the Company.

This authority shall remain in full force and effect for six (6) montﬁs from the date of issue.
Signed at Milwaukee, Wisconsin, this 1\6% _ day of ”r/eywwb 20(]

//////// o




posit,

gage, note, loan, letter of credit, bank de

currency rate, interest rate or residual value guarantees,

Not valid for mort

THIS FOWER OF ATTORNEY IS NOT VALID UNLESS IT IS PRINTED ON RED BACKGROUND., 433 9 1 30

This Power of Attorney limits the acts of those named herein, and they have no authority to bind the Company except in the manner and to the extent
herein stated, ‘

SAFECO INSURANCE COMPANY OF AMERICA
SEATTLE, WASHINGTON
POWER OF ATTORNEY

KNOW ALL PEASONS BY THESE PRESENTS: That Safeco Insurance Company of America (the *Company®), a Washington stock insurance company,
pursuant to and by authority of the By-law and Authorization herginafter set forth, does hereby nams, constitute and appoint  DANIEL. J. KWIECINSKI,
DANIEL J. SAPIRO, KATHLEEN A. CRARY, WENDY 8. MILLER, KATHLEEN A. YOSS, KRISTIN N, SCHMIT, TRACY K. MATTHEWS,
LISA M. SLAKES, CATHY HUTSON, LUCY A. HANTZSCH, ALL OF THE CITY OF MILWAUKEE, STATE OF WISCONSIN......c......

, gach individually if there be mors than one named, its true and lawiul attorney-in-fact to make, executs, seal, acknowledge and deliver, for and on its behalf as
surety and as its act and deed, any and all underakings, bonds, recognizances and other surely obligations In the penal sum not exceeding
TWO HUNDRED MILLION AND 00/10G***** *=+x++ DOLLARS {$ 200,000,000.00 } each, and the execution of such .

undertakings, bonds, recognizances and other surely obligations, in pursuance of thase presents, shali be as binding upon the Company asif they had been duly signed
by the president and atiested by the secratary of the Company In thelr own proper persons,

That this power Is made and executed pursuant to and by authority of the following By-aw and Authorization:

ARTIGLE IV - Execution of Contracts; Seciion 12, Surety Bonds and Undertakings.

Any officer or other officlal of the Corporation authorized for that purpose In writing by the Chairman or the President, and subjeot to such Iimitations
as the Chalrman or the President may prescribe, shall appoint such attorneys-In-fact, as may be necessary to act in behaff of the Corporation to make,
execule, seal, acknowledge and deliver as surety any and alf underakings, bonds, recognizances and other surety obligations. Such attorneys-in-
fact, subject to the limitations set forth In their respective powers of attorney, shall have full power to bind the Corporation by their signature and
executed, such instruments shall be as binding as If signed by the president and attested by the secretary.

By the following instrument the chairman or the president has authorized the officer or other officlal named therein to apbcint attorneys-infact:

Pursuant to Arlicle IV, Section 12 of the By-laws, Garnet W. Elflioft, Assistant Secretary of Safeco Insurance Company of America, Is authorized to
appaint such attorneys-in-fact as may be necessary 1o act in behalf of the Corporafion to make, execute, seal, acknowledge and deliver as surety
any and all undartakings, bonds, recognizances and cther surety obligations. .

That the By-law and the Authorization set forth above are true coples thereof and are now in full force and effect.

N WITNESS WHEREOF, this Power of Attorney has been subscribed by an authorized officer or official of the Company and the corpbrate seal of
Safeco Insurance Company of America has been affixed thereto In Plymouth Mesting, Pennsyivania this 13th _ day of January ,
2011 .

SAFECO INSURANCE COMPANY OF AMERICA

by Gt o/« LA

Garmnet W. Eliictt, Assistant Secretary

ity of this Power of Attorney call

1-610-832-8240 between 9

COMMONWEALTH OF PENNSYLYANIA £
COUNTY OF MONTGOMERY ’

Onthis_13th _dayof - January , 2011, before me, a Notary Public, personally came Gamet W. Elliott, to me known, and
acknowledged that he is an Assistant Sscretary of Safeco Insurance Company of America; that he knows the seal of sald corporation; and that he
executed the above Power of Attorney and affixed the .corporate seal of Safeco Insurancé Company of America thereto with the authority and at the

direction of seid corporation.

To bonfirm the vali

30 pm EST on any business day.

00 am and 4

first abiove written. .
Nolasial Szl f\ .
N Teresa, TPa.ale;’fQ,ﬂl‘;‘e&ary Public ; By p
ymotth Twip., gorary Cotml
Ny Gommission Expiros biar. 28, 2013 Tereda Pastella, Notary Public
CERTIFICATE Hlambar, Pennsyivantz ASsomaton of Nowes .

I, the undersigned, Assis Safeco insurance Gompany of America, do hereby cerfify that the original power of attorney of which the
foregoing is a full, true and py, is in full force and effect on the date of this cerlificaie; and | de further certify that the officer or official who
executed the said power of attorney is an Assistant Secratary spedially authorized by the chairman or the president to appoint atiorneys-infact as
provided in Asticle IV, Section 12 of the By-laws of Safeco Insurance Company of America. o o :

This .certificate and the above power of attorney may be signed by facsimile or mechanically reproduced signatures under and by authority of the
following vote of the board of directors of Safeco Insurance Company of America at 2 meeting duly calied and held on the 18th day of September, 2008,

VOTED that the facsimile or mechanically reproduced signature of any assistant secretary of the company, wherever appearing upon a certified
copy-of any power of attorney issued by the company In connaction with surety bonds, shall be valid and binding upon the company with the
same force and efiect as though manually affixed. . ’

IN TESTIMONY WHEREOF, llhavé hereunto subscribed my na

i

David M. Carey, AsSfstant Secretary




AUTHORITY: Act 431 of 1984
COMPLETION: Required
PENALTY: Contract will not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET October 12, 2010
PURCHASING OPERATIONS

P.0. BOX 30026, LANSING, MI 48909
OR

530 W. ALLEGAN, LANSING, MI 48933

NOTICE
OF
CONTRACT NO.  071B0200357
between
THE STATE OF MICHIGAN
and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (608) 279-1105
Stephen J. Anderson
Johnson Controls, Inc. CONTRACTOR NUMBER/MAIL CODE
3007 Malmo Drive
Arlington Heights, IL 60005-4727 BUYER/CA (517) 373-0301
Email:Stephen.J.Anderson@jci.com | Sue Cieciwa

Contract Compliance Inspector: Jerry Elmblad (517) 373-4471
Energy Performance Contract — Cotton Correctional Facility
Department of Corrections

CONTRACT PERIOD: 2years +5months  From: September 30,2010 To: March 1, 2013

TERMS SHIPMENT

N/A N/A
F.O.B. SHIPPED FROM

N/A N/A
MINIMUM DELIVERY REQUIREMENTS

N/A

MISCELLANEOUS INFORMATION:

The terms and conditions of this Contract are those of RFP #07110200107,

This Contract Agreement and the vendor's quote dated August 18, 2010. In the event of any
conflicts between the specifications, and terms and conditions, indicated by the State and those
indicated by the vendor, those of the State take precedence.

Estimated Contract Value (Not to Exceed):  $1,287,164.00


mailto:Stephen.J.Anderson@jci.com

AUTHORITY: Act 431 of 1984
COMPLETION: Required
PENALTY: Contract will not be executed unless form is filed

STATE OF MICHIGAN
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET
PURCHASING OPERATIONS

P.0. BOX 30026, LANSING, MI 48909
OR

530 W. ALLEGAN, LANSING, MI 48933

CONTRACT NO. 071B0200357
between
THE STATE OF MICHIGAN
and

NAME & ADDRESS OF CONTRACTOR TELEPHONE (608) 279-1105
Stephen J. Anderson

Johnson Controls, Inc. CONTRACTOR NUMBER/MAIL CODE
3007 Malmo Drive

Arlington Heights, IL 60005-4727 BUYER/CA (517) 373-0301
Email:Stephen.J.Anderson@jci.com | Sue Cieciwa

Contract Compliance Inspector: Jerry Elmblad (517) 373-4471
Energy Performance Contract — Cotton Correctional Facility
Department of Corrections

CONTRACT PERIOD: 2years +5months  From: September 30, 2010  To: March 1, 2013

TERMS SHIPMENT

N/A N/A
F.O.B. SHIPPED FROM

N/A N/A
MINIMUM DELIVERY REQUIREMENTS

N/A

MISCELLANEOUS INFORMATION:

The terms and conditions of this Contract are those of RFP #07110200107,

This Contract Agreement and the vendor's quote dated August 18, 2010. In the event of any
conflicts between the specifications, and terms and conditions, indicated by the State and
those indicated by the vendor, those of the State take precedence.

Estimated Contract Value (Not to Exceed):  $1,287,164.00

THIS IS NOT AN ORDER: This Contract Agreement is awarded on the basis of our inquiry
bearing the RFP No. 07110200107. Orders for delivery will be issued directly by the Department
of Corrections through the issuance of a Purchase Order Form.

All terms and conditions of the invitation to bid are made a part hereof.

FOR THE CONTRACTOR: FOR THE STATE:
Johnson Controls, Inc.

Firm Name Signature
Anthony J. Des Chenes, Director

Authorized Agent Signature Name/Title
Commodities Division, Purchasing

Operations

Authorized Agent (Print or Type) Division

Date Date
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ENERGY PERFORMANCE CONTRACT

This Energy Performance Contract (Contract) is entered into as of September 30, 2010 between Johnson
Controls, Inc. (ESCO), having its principal offices at 3007 Malmo Drive, Arlington Heights, IL, and the
Department of Technology, Management and Budget (DTMB) for the Department of Corrections (Agency)
for the purpose of installing the energy and water cost saving equipment, described in Schedule A —
Equipment to be Installed by ESCO, and providing other services designed to save energy for the
Agency's property and buildings, known as G. Robert Cotton Correctional Facility, located at Jackson,
Michigan (Facility).

RECITALS

WHEREAS, Agency manages the Facility, and desires energy and water cost saving equipment and
services designed to save energy and associated energy costs at the Facility; and

WHEREAS, DTMB is authorized to enter into this agreement for the acquisition and installation of energy
and water cost savings equipment, collectively referred to as the “Work” (as later defined); and

WHEREAS, ESCO has expertise with the recommended procedures for controlling energy through services
it has provided and equipment it has installed and maintained at other project sites similar in scope and scale
of the Facility; and

WHEREAS, ESCO was selected by DTMB pursuant to a Request for Proposal and has accepted the
ESCO's Technical Energy Audit and Project Development Proposal (as later defined); and

WHEREAS, ESCO has made an assessment of the utility consumption characteristics of the Facility and
existing equipment described in Schedule B - Description of Facility, which was delivered to DTMB and
Agency as a Technical Energy Audit Report (Audit), which DTMB and Agency has approved and is attached
as Appendix C — Technical Energy Audit Report; and

WHEREAS, DTMB and Agency desire to retain ESCO to purchase, install, and service the Parties' agreed
upon energy and water cost savings equipment and to provide the services and strategies described in the
attached Schedules, for the purpose of achieving energy and water cost reductions within the Facility, as
more fully provided in this Contract; and

WHEREAS, DTMB and Agency are authorized under the laws of the State of Michigan to enter into this
Contract. 1984 PA 431, MCL 18.1253;

THEREFORE, in consideration of the mutual promises and covenants, and intending to be legally bound,
DTMB, Agency, and ESCO agree that the following Contract terms: and Schedules, Exhibits and
Appendices, which are attached and are made a part of this Contract.
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ARTICLE 1. DEFINITIONS, SCHEDULES, EXHIBITS AND APPENDICES

Section 1.1.  Definitions.

Certificate of Acceptance: The certificate substantially in the form provided in Exhibit 1l (ii).
Contract: This Energy Performance Contract and all its attached Schedules and Exhibits.

Contract Amount: The total amount of all materials, labor, auditing, design, engineering, project
construction management fees, overhead, profit, contingency, subcontracted services related to the project.

Energy and Water Cost Savings: The guaranteed savings as provided in Schedule C — Energy and Cost
Savings Guarantee.

Energy and Cost Savings Guarantee: The ESCO's guarantee that is achieved from the installation and

operation of the Equipment and provision of services provided for in this Contract as specified in Schedule D
- Compensation to ESCO for Annual Services and in accordance with the Savings Calculation Formula as
set forth in Schedule F - Savings Measurement and Verification Plan; Methodology to Adjust Baseline.

Equipment: The goods listed and identified on Schedule A - Equipment to be Installed by ESCO,
together and with all additions, modifications, attachments, replacements and parts.

Event of Default: The events described in Article 19 — Conditions Beyond the Control of the Parties.

Interim Period: The period from Contract execution to the Commencement Date.
Commencement Date: The date stated in Section 3.2 Commencement Date.

Facility: The facilities selected for energy and water saving measures (equipment and services) designed to
reduce consumption and associated costs.

Technical Energy Audit Report (Audit Report): The study by the qualified energy services provider
selected for a particular energy performance contract project which includes detailed

Work: Collectively, the Equipment, professional services and project construction related to the project.

Section 1.2. Technical Energy Audit Report and Project Development Proposal.

ESCO has completed the Audit Report of the Facility as set forth in Appendix C — Technical Energy Audit
Report dated August 18, 2010 which has been approved and accepted by DTMB and Agency as set forth in
Exhibit 1l (i) - Certificate of Acceptance—Technical Energy Audit

Report. The Audit Report includes all energy conservation measures agreed upon by the Parties.

Section 1.3. Schedules, Exhibits and Appendices

ESCO has prepared and DTMB and Agency have approved and accepted the following Schedules:
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Schedules
Schedule A Equipment to be Installed by ESCO
Schedule B Description of Facility; Pre-Existing Equipment Inventory
Schedule C Energy and Cost Savings Guarantee
Schedule D Compensation to ESCO for Annual Services
Schedule E Baseline Energy Consumption
Schedule F Savings Measurement and Verification Plan; Methodology to Adjust Baseline
Schedule G Construction and Installation Schedule
Schedule H Systems Start-Up and Commissioning of Equipment; Operating Parameters of
Installed Equipment
Schedule | Standards of Comfort
Schedule J ESCO’s Maintenance Responsibilities
Schedule K Agency’s Maintenance Responsibilities
Schedule L Facility Maintenance Checklist
Schedule M ESCO'’s Training Responsibilities
Schedule N Payment Schedule
Schedule O Alternative Dispute Resolution Procedures
Schedule P Final Project Cost & Project Cash Flow Analysis
Schedule R Annual Reporting Requirements
Exhibits

Exhibit IPerformance Bond/Construction Bond

Exhibit I Labor and Material Payment Bond
Exhibit 11 (i) Certificate of Acceptance—Technical Energy Audit Report
Exhibit 11 (i) Certificate of Acceptance—Installed Equipment
Exhibit 111 Equipment Warranties
Appendices
Appendix A RFP for ESCO Solicitation
Appendix B ESCO Proposal
Appendix C Technical Energy Audit Report
Section 1.3.  Other Documents

This Contract incorporates the entire RFP and ESCO Proposal for this Project labeled Appendix A and B
respectively. Acceptance by DTMB and the Agency of the Audit Report is reflected in Exhibit 11 (i).
Notwithstanding, the provisions of this Contract and the attached Schedules shall govern in the event of any
inconsistencies between the Technical Energy Audit Report and the provisions of this Contract.
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ARTICLE 2. ENERGY USAGE RECORDS AND DATA

Agency has furnished and will continue to furnish (or authorize its energy suppliers to furnish) during the
term of this Contract to ESCO or its designee, upon its request, all of its records and complete data
concerning energy and water usage and related maintenance for the Agency’s Facility.

ARTICLE 3. PURCHASE AND SALE; COMMENCEMENT DATE AND TERMS; INTERIM PERIOD

Section 3.1. Purchase and Sale

DTMB for the Agency agrees to purchase the Equipment, as provided for in, Schedule N - Payment
Schedule. ESCO agrees to provide the Equipment and, installation as provided herein, as in Schedule A -
Equipment to be Installed by ESCO based upon the terms and conditions in Schedule N — Payment
Schedule.

The agreed to Contract Amount for the Work is a Not to Exceed Price of $1,287,164.00 as set forth in
Schedule P - Final Project Cost & Project Cash Flow Analysis. Payment terms are described in
Schedule N - Payment Schedule.

ESCO will provide the Work and all related services identified in Schedule A - Equipment to be Installed
by ESCO and the services detailed in Schedule J - ESCQO’s Maintenance Responsibilities and Schedule
D - Compensation to ESCO for Annual Services. ESCO must supervise and direct the Work and is solely
responsible for all construction means, methods, techniques, sequences, and procedures and for
coordinating all portions of the Work under this Contract. ESCO must pay for all labor, materials, equipment,
tools, construction equipment and machinery, transportation and other facilities and services necessary for
the proper execution and completion of the Work.

Agency will pay ESCO in accordance with Schedule N - Payment Schedule. Payments will be made on a
progress basis in accordance with Schedule N, for Work completed and authorized by Agency during the
Interim Period.

Section 3.2. Commencement Date

The Commencement Date will be the first day of the month after the month in which all schedules are
accepted by DTMB and Agency; and ESCO has delivered the Notice to DTMB and Agency that it has
installed and commenced operating all of the Equipment specified in Schedule A - Equipment to be
Installed by ESCO and in accordance with the provisions of Article 6 - Construction Schedule and
Equipment Installation; Approval, Schedule G Construction and Installation Schedule and Schedule
H - Systems Start-Up and Commissioning of Equipment; Operating Parameters of Installed
Equipment; and DTMB and Agency has inspected and accepted the installation and operation as evidenced
by delivery

to ESCO of the Certificate of Acceptance as required in Exhibit 1l (ii) - Certificate of Acceptance—
Installed Equipment.

The Commencement Date will not occur and DTMB and the Agency will not be required to accept the Work
until all Equipment installation for the Facility is completed by ESCO in accordance with the terms and
conditions of this Contract. DTMB and Agency will have 30 days after notification by the ESCO to inspect
and accept the Equipment. DTMB and Agency reserve the right to reject the Equipment if installation fails to
meet reasonable standards of workmanship, does not comply with applicable building codes, or is otherwise
not in compliance with this Contract. ESCO will not be paid in full, including retainage, until the Equipment
installation punch list is completed and ESCO has satisfied all claims for labor and materials and the
Certificate of Acceptance has been signed by DTMB. The Certificate of Acceptance will not be unreasonably
withheld by the DTMB and Agency.
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Compensation payments to ESCO for on-going services and maintenance under this Contract as set forth in
Schedule D - Compensation to ESCO for Annual Services will begin no earlier than 30 days from the
Commencement Date as defined herein.

Section 3.3. Term of Contract; Interim Period

Subject to the following sentence, the term of this Contract is two years measured beginning with the
Commencement Date. Nonetheless, the Contract is effective and binding upon the parties immediately upon
its execution by DTMB, and the period from Contract execution until the Commencement Date shall be
known as the "Interim Period". All energy savings achieved during the interim period will be fully credited to
Agency.

ARTICLE 4. SAVINGS GUARANTEE; ANNUAL RECONCILLIATION; PAYMENTS TO ESCO

Section 4.1. Energy and Cost Savings Guarantee

ESCO has formulated and, subject to the adjustments provided for in Article 17 Material Changes, has
guaranteed the annual level of energy and water cost savings to be achieved as a result of the installation
and operation of the Equipment and provision of maintenance and services provided for in this Contract in
accordance with the methods of savings measurement and verification as set forth in Schedule F - Savings
Measurement and Verification Plan; Methodology to Adjust Baseline. The Energy and Cost Savings
Guarantee is set forth in annual increments for the term of the Contract as specified in Schedule C - Energy
and Cost

Savings Guarantee and has been structured by the ESCO for the guaranteed amount to be sufficient to
cover any and all annual payments required to be made by the Agency as set forth in Schedule D -
Compensation to ESCO for Annual Services and Schedule N - Payment Schedule.

Section 4.2. Annual Review and Reimbursement/Reconciliation

Energy-related cost savings shall be measured and/or calculated as specified in Schedule F - Savings
Measurement and Verification Plan; Methodology to Adjust Baseline and a report

provided within 30 days of the end of the year for the previous year for each anniversary of the
Commencement Date.

In the event the Energy and Cost Savings achieved during such guarantee year are less than the
Guaranteed Energy and Cost Savings as defined in Schedule C — Energy and Cost Savings Guarantee,
ESCO shall pay the Agency an amount equal to the deficiency in cash.

The ESCO shall remit guarantee payments to Agency within 30 days of written notice by the Agency of such
monies due. DTMB and Agency are solely entitled to any excess savings. In no event will excess savings
be used to refund ESCO's saving guarantees paid in prior years of the Contract.

Section 4.3. ESCO Compensation and Fees

ESCO has structured the Energy and Cost Savings Guarantee referred to in Section 4.1 above, to be
sufficient to include all payments required to be made by DTMB and Agency in connection with the purchase
of the Equipment set forth in Schedule N - Payment Schedule. Additionally, ESCO guarantees that the
actual energy and operations savings achieved by Agency through the operation of Equipment and
performance of services by ESCO will be sufficient to pay for all annual fees to be paid by Agency to ESCO
for the provision of maintenance and services in accordance with the provisions of Schedule D -
Compensation to ESCO for Annual Services and Schedule J - ESCO's Maintenance Responsibilities.
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Section 4.4. Billing Information Procedure

Payments due to ESCO under Section 4.4 shall be in accordance with Schedule N — Payment Schedule.

Section 4.5. Payment — Refer to Section 2.044 Invoicing and Payment — In General

Section 4.6. Effective Date of Payment Obligation

Notwithstanding the above provisions in Section 4, DTMB and Agency will not begin any payments to ESCO
under this Contract until all Equipment installation is completed by ESCO in

accordance with the provisions of Section 6 - Construction and Equipment Installation; Approval and
Schedule H - Systems Start-Up and Commissioning of Equipment;

Operating Parameters of Installed Equipment, and accepted by Agency as evidenced by the signed
Certificate of Acceptance as set forth in Exhibit Il (ii) - Certificate of Acceptance - Installed Equipment,
and until the Equipment is fully and properly functioning.

ARTICLE 5. FISCAL FUNDING - Refer to Section 2.154 Termination for Non-Appropriation
ARTICLE 6. CONSTRUCTION SCHEDULE AND EQUIPMENT INSTALLATION; APPROVAL

Section 6.1. Construction Schedule; Equipment

Construction and equipment installation must proceed in accordance with the construction schedule
approved by DTMB and Agency and attached as Schedule G - Construction and Equipment Installation
Schedule.

All equipment/installation work associated with this Contract, such as construction contracts for installation of
energy saving equipment, must comply with all applicable federal, state and local Laws including health and
safety regulations, environmental protection, permits and licensing.

Section 6.2. Systems Startup and Equipment Commissioning

The ESCO must conduct a thorough and systematic performance test of each element and total system of
the installed Equipment in accordance with the procedures specified in Schedule H - Systems Start-Up
and Commissioning of Equipment; Operating Parameters of Installed Equipment and prior to
acceptance of the project by DTMB and Agency as specified in Exhibit |l (ii) - Certificate of Acceptance —
Installed Equipment. Testing must be designed to determine if the Equipment is functioning in accordance
with both its published specifications and the Schedules to this Contract, and to determine if modified
building systems, subsystems or components are functioning properly within the new integrated
environment. The ESCO must provide notice to DTMB and Agency of the scheduled test(s) and DTMB and
Agency and/or its

designees have the right to be present at all the tests conducted by ESCO and/or manufacturers of the
Equipment. The ESCO is responsible for correcting and/or adjusting all deficiencies in systems and
Equipment operations that may be observed during system commissioning procedures as specified in
Schedule H - Systems Start-Up and Commissioning of Equipment; Operating Parameters of Installed
Equipment. The Contractor is responsible for correcting and/or adjusting all deficiencies in Equipment
operation that may be observed during system testing procedures. Prior to DTMB and Agency acceptance
ESCO must also provide DTMB and Agency with reasonably satisfactory documentary evidence that the
Equipment installed is the Equipment specified in Schedule A - Equipment to be Installed by ESCO.
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ARTICLE 7. EQUIPMENT WARRANTIES - Refer to Section 2.120 Warranties

ESCO warrants that all equipment acquired and installed as part of this Contract is new, materially free from
defects in materials or workmanship, will be installed properly in a good and workmanlike manner, and will
function properly for a period of one (1) year from the date of the Substantial Completion for the particular
energy conservation measure if operated and maintained in accordance with the procedures established per
building. Substantial Completion shall be defined as the stage in the progress of the Work where the Work is
sufficiently complete in accordance with the Contract Documents so that the Agency can utilize and take
beneficial use of the Work for its intended use or purpose. Substantial Completion does not occur until the
Equipment or system has been commissioned, accepted, and the “Substantial Completion” form fully
executed.

After the warranty period, ESCO will have no responsibility for performing maintenance, repairs, or making
manufacturer warranty claims relating to the Equipment, except as provided in Schedule J - ESCO’s
Maintenance Responsibilities.

ESCO further agrees to assign to DTMB or Agency all manufacturer’s warranties relating to the Equipment
and to deliver the written warranties, which must be attached and set forth as Exhibit Ill - EQuipment
Warranties; pursue rights and remedies against the manufacturers under the warranties in the event of
Equipment malfunction or improper or defective function,

and defects in parts, workmanship and performance. ESCO must, during the warranty period, notify DTMB
and Agency whenever defects in Equipment parts or performance occur which give rise to warranty rights
and remedies and those rights and remedies are exercised by ESCO.

During the warranty period, the cost of any risk of damage or damage to the Equipment and its performance,
including damage to property and equipment of the Agency, due to ESCO’s failure to exercise its warranty
rights obligations must be borne solely by ESCO.

All warranties, to the extent transferable, shall be transferable and extend to the Agency. The warranties
must specify that only new, not reconditioned, parts may be used and installed when repair is necessitated
by malfunction. All extended warranties must be addressed as the property of DTMB and Agency and
appropriately documented and titled.

Nothing in the Equipment Warranties Section is to be construed as to excuse the ESCO from complying with
its obligations to perform under all terms and conditions of this Contract.

ARTICLE 8. TRAINING BY ESCO

The ESCO must conduct the training program described in Schedule M - ESCQO's Training
Responsibilities. The training specified in Schedule M - ESCO’s Training Responsibilities must be
completed before acceptance of the Equipment installation. The ESCO must provide ongoing training with
respect to updated or altered Equipment, including upgraded software. Ongoing training must be provided at
no charge to the Agency and will have no effect on prior acceptance of Equipment installation.

ARTICLE 9. PERMITS AND APPROVALS; COORDINATION

Section 9.1. Permits and Approvals

Agency will use its best efforts to assist ESCO in obtaining all necessary permits and approvals for
installation of the Equipment. The Agency, however, will not be responsible for payment of any permit fees.
The Equipment and the operation of the Equipment by ESCO must at all times conform to all federal, state,
and local code requirements. ESCO must furnish copies of each permit or license which is required to
perform the Work to Agency before the ESCO commences the portion of the Work requiring the permit or
license.
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Section 9.2. Coordination During Installation

The Agency and ESCO must coordinate the activities of ESCO's Equipment installers with those of the
Agency, its employees, and agents. ESCO must not commit or permit any act which will interfere with the
performance of business activities conducted by the Agency or its employees without prior written approval
of the Agency.

ARTICLE 10. PERFORMANCE BY ESCO

Section 10.1. Corrective Action; Accuracy of the Services

ESCO must perform all tasks/phases under the Contract, including construction, and install the Equipment
without causing harm to the structural integrity of the buildings or their operating systems and so as to
conform to the standards specified in Schedule | - Standards of Comfort

and the construction schedule specified in Schedule G - Construction and Installation Schedule. ESCO
must repair and restore to its original condition any area of damage caused by ESCO's performance under
this Contract. The Agency reserves the right to review the work performed by ESCO and to direct ESCO to
take corrective action if, in the opinion of the DTMB

and Agency, the structural integrity of the Facility or its operating system is or will be damaged. All costs
associated with corrective action to damage caused by ESCO's performance of the work must be borne
exclusively by ESCO.

ESCO is solely responsible for the professional and technical accuracy of all services performed, whether by
the ESCO, its subcontractors, or others on its behalf, throughout the term of this Contract.

Section 10.2. Annual Reporting Requirements; Annual ENERGY STAR Rating

Within ninety (90) days of the end of each year during the guarantee period as specified in Schedule C -
Energy and Cost Savings Guarantee the ESCO must complete and submit the

data required in Schedule R - Annual Reporting Requirements. The ESCO shall provide an ENERGY
STAR rating for each eligible facility for each year of the guarantee period if applicable.

ARTICLE 11: ENVIRONMENTAL REQUIREMENTS

Section 11.1. Excluded Material and Activities

DTMB and Agency recognizes that with the installation and/or service or maintenance of Equipment at
Agency’s Facility ESCO may encounter, but is not responsible for, any work

relating to (i) asbestos, materials containing asbestos, or the existence, use, detection, removal, containment
or treatment thereof, (i) fungus (any type of form of fungi, including mold or mildew, and myotoxins, spores,
scents or by-products produced or released by fungi), (iii) incomplete or damaged work or systems or code
violations that may be discovered during or prior to the work of this agreement, or (iv) pollutants, hazardous
wastes, hazardous materials, contaminants other than those described in this Section below (collectively
“Hazardous Materials”), or the storage, handling, use, transportation, treatment, or the disposal, discharge,
leakage, detection, removal, or containment thereof. The materials and activities listed in the foregoing
sentence are referred to as “Excluded Materials and Activities”. Agency agrees that if performance of work
involves any Excluded Materials and Activities, Agency will perform or arrange for the performance of such
work and will bear the sole risk and responsibility therefore.

In the event ESCO discovers Hazardous or Excluded Materials, ESCO will immediately cease work, remove
all ESCO personnel or subcontractors from the site, and notify DTMB and Agency. The Agency is be
responsible to handle such Materials at its expense. ESCO will

undertake no further work at the Facility except as authorized by the Agency in writing. Notwithstanding
anything in this Contract to the contrary, any such event of discovery or

remediation by the Agency shall not constitute a default by DTMB and Agency. In the event of such
stoppage of work by ESCO, the Time for Completion of Work will be automatically extended by the amount
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of time of the work stoppage and any additional costs incurred by ESCO as a result will be added by Change
Order. In the event of discovery of Hazardous or Excluded Materials, the State can terminate this Contract.

ESCO is solely responsible for any hazardous or other materials, including, without limitation, those listed in
this Section 11.1 that it may bring to the Facility.

Section 11.2. Polychlorinated Biphenyl (PCB) Ballasts; Mercury Lamps

ESCO'’s is responsible for the proper and legal management in the disposal of all of the Facility's PCB
ballasts removed as a result of the installation of the Equipment. ESCO must enter into a subcontract with an
approved PCB ballast disposal ESCO who will provide an informational packet, packing receptacles and
instructions, labels and shipping materials, transportation, and recycling or incineration services for PCB
ballasts. All capacitors and asphalt potting compound materials removed from Facility's PCB ballasts must
be incinerated in a federally approved facility. After proper disposal, a Certificate of Destruction must be
provided by the approved facility to DTMB and Agency. ESCO will enter into a subcontract with an approved
lamp disposal company who will provide approved containers, materials required to

label, transportation, recycling or incineration in accordance with EPA requirements, and a copy of the
manifest.

Agency agrees to sign manifests of ownership for all PCB ballasts and mercury lamps removed from the
Facility.

ARTICLE 12. OWNERSHIP OF CERTAIN PROPRIETARY RIGHTS; EXISTING EQUIPMENT

Section 12.1. Ownership of Certain Proprietary Property Rights

Agency will not, by virtue of this Contract, acquire any interest in any formulas, patterns, devices, secret
inventions or processes, copyrights, patents, other intellectual or proprietary

rights, or similar items of property which are or may be used in connection with the Equipment. The ESCO
must grant to the State of Michigan Agency a perpetual, irrevocable royalty-free

license for any and all software or other intellectual property rights necessary for the Agency to continue to
operate, maintain, and repair the Equipment in a manner that will yield guaranteed utility consumption
reductions for the specified Contract term. ESCO will not be liable for providing new versions of software or
other enhancements if or unless the new versions or enhancements are necessary to achieve the
guaranteed utility consumption reductions for the expected useful life of the Equipment.

Section 12.2. Ownership of Existing Equipment

Ownership of the equipment and materials presently at the Facility at the time of execution of this Contract
remain the property of the Agency even if it is replaced or its operation made unnecessary by work
performed by ESCO pursuant to this Contract The ESCO must notify the Agency in writing of all equipment
and materials to be replaced at the Facility and the Agency must within 15 days designate in writing to the
ESCO the equipment and materials that must not be disposed of off-site by the ESCO. Itis agreed to by
both Parties that the Agency is be responsible for designating the storage location for the equipment and
materials not be disposed of by ESCO. The ESCO is responsible for the disposal of all equipment and
materials designated by the Agency as disposable off-site in accordance with all applicable laws
and regulations for disposals.
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ARTICLE 13. LOCATION AND ACCESS

ESCO acknowledges that there exists sufficient space at the Facility for the installation and operation of the
Equipment. Agency must take reasonable steps to protect the Equipment from damage, theft, and misuse
during the term of this Contract. Subject to Agency's security requirements, Agency must provide access to
the Facility for ESCO to perform any function related to this Contract during regular business hours, or at
other reasonable hours as may be requested by ESCO and acceptable to the Agency. ESCO must be
granted immediate access to make emergency repairs or corrections as it may, in its discretion, determine
are needed. The ESCOQO's access to the Facility to make emergency repairs or corrections must not be
unreasonably restricted by the Agency, ESCO must immediately notify the Agency when emergency action
is taken and follow up with written notice within three (3) business days specifying the action taken, the
reasons for the action , and the impact to the Facility, if any.

ARTICLE 14. EQUIPMENT SERVICE

Section 14.1. Actions by ESCO

ESCO must provide all service, repairs, and adjustments to the Equipment pursuant to Schedule J -
ESCO's Maintenance Responsibilities. Agency will incur no cost for Equipment service, repairs, and
adjustments, except as set forth in Schedule D - Compensation to ESCO for Annual Services, provided,
however, that if the need for maintenance or repairs principally arises due to the negligence or willful
misconduct of the Agency or any employee or other agent of Agency, and ESCO can demonstrate such
causal connection, ESCO may charge Agency for the actual cost of the maintenance or repair if cost is not
covered by a warranty or insurance.

Section 14.2. Malfunctions and Emergencies

Agency will use its best efforts to notify the ESCO or its desighated subcontractors within 24 hours after the
Agency's actual knowledge and occurrence of: (i) any malfunction in the operation of the Equipment or any
preexisting energy related equipment that might materially impact upon the guaranteed energy savings, (ii)
any interruption or alteration to the energy supply to the Facility (iii) any alteration or modification in any
energy-related equipment or its operation.

Where Agency exercises due diligence in attempting to assess the existence of a malfunction, interruption,
or alteration it will be deemed not at fault in failing to correctly identify such

conditions as having a material impact upon the guaranteed energy savings. Agency will notify ESCO within
twenty-four (24) hours upon its having actual knowledge of any emergency

condition affecting the Equipment. ESCO must respond or cause its designee(s) to respond within 24 hours
and must promptly proceed to institute corrective measures. Any telephonic notice of such conditions by
Agency must be followed within three business days by written notice to ESCO from Agency. If Agency
unreasonably delays in notifying ESCO of a malfunction or emergency, and the malfunction or emergency is
not otherwise corrected or remedied, ESCO may charge Agency for its loss, due to the delay, associated
with the guaranteed savings under this Contract for the particular time period, provided that ESCO is able to
show the direct causal connection between the delay and the loss.

The ESCO must provide a written record of all service work performed to DTMB and Agency. This record
must state the reason for the service, description of the problem, and the corrective action performed.

Section 14.3. Actions by Agency

Agency must not move, remove, modify, alter, or change in any way the Equipment or any part thereof
without the prior written approval of ESCO except as set forth in Schedule K —

Agency's Maintenance Responsibilities. Agency may take reasonable steps to protect the Equipment if,
due to an emergency, it is not possible or reasonable to notify ESCO before taking

any actions. In the event of an emergency, Agency must take reasonable steps to protect the Equipment
from damage and use its best efforts to reasonable follow the instructions for emergency action provided in
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advance by ESCO. Agency agrees to maintain the Facility in good repair and to protect and preserve all
portions which may in any way affect the operation or maintenance of the Equipment.

ARTICLE 15. MODIFICATION, UPGRADE OR ALTERATION OF THE EQUIPMENT

Section 15.1. Modification of Equipment

During the term of this Contract, Agency will not, without the prior written consent of ESCO, affix or install
any accessory Equipment or device on any of the Equipment if the addition will change or impair the
originally intended functions, value, or use of the Equipment without ESCO’s prior written approval, which
shall not be unreasonably withheld.

Section 15.2. Upgrade or Alteration of Equipment

ESCO must at all times have the right, subject to Agency's prior written approval, which approval must not be
unreasonably withheld and Third Party Financing Company's prior written

consent to modify, replace or make additions to the Equipment, revise any procedures for the operation of
the Equipment or implement other energy saving actions in the Facility, provided that: (i) the ESCO
complies with the standards of comfort and services set forth in Schedule | — Standards of Comfort herein;
(ii) the modification or addition to, or replacement of the Equipment, and any operational changes, or new
procedures are necessary to enable the ESCO to achieve the guaranteed energy and cost savings at the
Facility and; (iii) all costs incurred relative to the modification, addition to or replacement of the Equipment,
or operational changes or new procedures must be solely the responsibility of the ESCO.

All proposed modifications, additions or replacements of the Equipment or revisions to operating or other
procedures must be described in a supplemental Schedule(s) to be provided to the

DTMB and Agency for approval, which may not be unreasonably withheld, provided that any replacement of
the Equipment must, unless otherwise agreed, be new and have equal or better potential to reduce energy
consumption at the Facility than the Equipment being replaced. The ESCO must have the right to update all
software used in connection with the Equipment in accordance with Section 12.1 Ownership of Certain
Proprietary Rights and Schedule J -ESCO’s Maintenance Responsibilities. All replacements of and
alterations or additions to the Equipment must become part the Equipment described in Schedule A -
Equipment to be Installed by ESCO and must be covered by terms of Section 6 - Construction Schedule
and Equipment Installation; Approval.

ARTICLE 16. STANDARDS OF COMFORT

ESCO must maintain and operate the Equipment in a manner which will provide the standards of heating,
cooling, ventilation, hot water supply, and lighting quality and levels required in Schedule | - Standards of
Comfort. During the term of this Contract, ESCO and Agency will maintain, according to Schedule J -
ESCOQO’s Maintenance Responsibilities and Schedule K - Agency’s Maintenance Responsibilities, and
operate the Equipment in a manner that will

provide the standards of comfort and levels of operation in Schedule | = Standards of Comfort.

ARTICLE 17. MATERIAL CHANGES

Section 17.1. Material Change Defined

A Material Change will include any change in or to the Facility, whether structural, operational or otherwise in
nature which reasonably could be expected, in the judgment of the DTMB and Agency, to increase or
decrease annual energy consumption in accordance with the provisions and procedures in Schedule E -
Baseline Energy Consumption and Schedule F - Savings Measurement and Verification Plan;
Methodology to Adjust Baseline by at least 2% after adjustments for climatic variations. Actions by the
Agency which may result in a Material Change include but are not limited to the following:

0] manner of use of the Facility by the Agency; or
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(i) hours of operation for the Facility or for any equipment or energy using systems operating at the
FacilityFacility; or

(iii) Permanent changes in the comfort and service parameters set forth in Schedule | - Standards of
Comfort; or

(iv) occupancy of the Facility; or

(V) structure of the Facility; or

(vi) types and quantities of equipment used at the Facility or

(vii) modification, renovation or construction at the Facility; or

(viii)  the Agency's failure to provide maintenance of and repairs to the Equipment in accordance with
Schedule K - Agency's Maintenance Responsibilities; or

(ix) any other conditions other than climate affecting energy use at the Facility including but not limited to
the replacement, addition or removal of energy and water consuming devices whether plug in or
fixed assets,

(x) casualty or condemnation of the Facility or Equipment, or

(xi) changes in utility provider or utility rate classification, or

(xii) any other conditions other than climate affecting energy or water use at the Facility.

(xiii) Modifications, alterations or overrides of the energy management system schedules or hours of
operation, set back/start up or holiday schedules.

Section 17.2. Reported Material Changes; Notice by Agency

The Agency must use its best efforts to deliver to the ESCO a written notice describing all actual or proposed
Material Changes in the Facility or in the operations of the Facility at least 15 days before any actual or
proposed Material Change is implemented or as soon as is practicable

after an emergency or other unplanned event. Notice to the ESCO of Material Changes which result
because of a bona fide emergency or other situation which precludes advance notification will be deemed
sufficient if given by the Agency within 48 hours after having actual knowledge that the event constituting the
Material Change occurred or was discovered by the Agency to have occurred.

Section 17.3. Other Adjustments

As agreed in Section 17.1 Agency will notify ESCO of Materials Changes as known. Both Parties have a
vested interest in meeting the guaranteed savings of the Contract. As such, the ESCO will work with DTMB
and Agency to investigate, identify and correct any changes that prevent the guaranteed savings from being
realized. As a result of any investigation, ESCO, DTMB and Agency must determine what, if any,
adjustments to the baseline must be made in

accordance with the provisions set forth in Schedule F - Savings Measurement and Verification Plan;
Methodology to Adjust Baseline and Schedule E - Baseline Energy Consumption. Any disputes
between the Agency and the ESCO concerning any such adjustment shall be resolved in accordance with
the provisions of Schedule O - Alternative Dispute Resolution Procedures (Refer to Section 2.190
Dispute Resolution) hereto.

ARTICLE 18. PROPERTY/CASUALTY/INSURANCE; INDEMNIFICATION - Refer to Section 2.130
Insurance

ARTICLE 19. CONDITIONS BEYOND CONTROL OF THE PARTIES - Refer to Section 2.244
Excusable Failure

ARTICLE 20. EVENTS OF DEFAULT - Refer to Section 2.150 Termination/Cancellation

ARTICLE 21. REMEDIES UPON DEFAULT - Refer to Section 2.150 Termination/Cancellation

ARTICLE 22. ASSIGNMENT - Refer to Section 2.029 Assignments

ARTICLE 23. REPRESENTATIONS AND WARRANTIES — Refer to Section 2.120 Warranties

ARTICLE 24. ADDITIONAL REPRESENTATIONS OF THE PARTIES
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Agency hereby, represents that:

0] it has provided or will provide timely to ESCO, all records relating to energy usage and energy-
related maintenance of Facility requested by ESCO and the information provided is, and all
information in other records to be subsequently provided pursuant to this Contract will be true and
accurate in all material respects; and

(i) it has not entered into any leases, contracts or Contracts with other persons or entities regarding the
leasing of energy efficiency equipment or the provision of energy management services for the
Facility or with regard to servicing any of the energy related equipment located in the Facility.
Agency will provide ESCO with copies of any successor or additional leases of energy efficiency
equipment and contracts for management or servicing of preexisting equipment at Facility which
may be later executed within 14 days after execution.

ESCO hereby warrants, represents and promises that:

0] before commencing performance of this Contract:

(a) it is licensed or otherwise authorized to do business in the State of
Michigan.

(b) it has provided proof and documentation of all insurance and bonds
required for this Contract;

(i) it will make available, upon request, all documents relating to its performance under
this Contract, including all contracts and subcontracts entered into;

(iii) it will use qualified subcontractors who are qualified, licensed and bonded in
Michigan to perform the subcontracted work pursuant to the terms of this Contract.
hereof;

(iv) The Equipment will meet or exceed the requirements set forth in Section 6.2 -
Systems Start Up and Equipment Commissioning and in

(V) Schedule H - Systems Start-Up and Commissioning of Equipment; Operating
Parameters of Installed Equipment.

(v) The Equipment is or will be compatible with all other Facility mechanical and
electrical systems, subsystems, or components with which the Equipment interacts,
and that, as installed, neither the Equipment nor such other systems, subsystems,
or components will materially adversely affect each other as a direct or indirect
result of Equipment installation or operation;

(vi) that it is financially solvent, able to pay its debts as they mature and possessed of
sufficient working capital to complete the Work and perform its obligations under this
Contract.

ARTICLE 25. MICELLANEOUS DOCUMENTATION PROVISIONS

Section 25.1. Waiver of Liens, Construction Performance and Payment Bonds, Labor and Material

Payment Bonds

All required bonds are incorporated into this Contract by reference as Exhibit | - Performance Bond and
Exhibit Il - Labor and Material Payment Bond, if applicable.

Section 25.2. Further Documents

The parties must execute and deliver all documents and perform all further acts that may be reasonably
necessary to effectuate the provisions of this Contract.
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Section 25.3 Agency’s Responsibilities

(&) Methods of Operation by Agency

The Parties acknowledge and agree that the projected Energy and Water Cost Savings may not be obtained
if certain procedures and methods of operation designed for energy and water conservation are not
implemented, and followed by Agency on a regular and continuous basis.

(b) Agency’s Maintenance Responsibilities

Agency agrees that it will adhere to, follow, and implement the energy conservation procedures and methods
of operation agreed to by the Parties and set forth in Schedule K - Agency Maintenance Responsibilities.

(c) Inspection of Facility

ESCO will have the right once a month, with prior notice, to inspect Facility to determine if Agency is in
compliance with its obligations as set forth in Section 25.3(b). For the purpose of determining Agency's
compliance, the checklist forth at Schedule L - Facility Maintenance Checklist as completed and recorded
by ESCO during its monthly inspections, must be used to measure and record Agency's compliance.
Agency will make the Facility available to ESCO for and during each monthly inspection, and will have the
right to witness each inspection and ESCO’s recordation on the checklist. Agency may complete its own
checklist at the same time. ESCO agrees to not interfere with the Agency's operations during the monthly
inspections.

Section 25.4. Waiver Of Liens
ESCO must obtain and furnish to DTMB and Agency a Waiver of Liens from each vendor, material
manufacturer and laborer in the supply, installation, and servicing of each piece of Equipment.

ARTICLE 26: CONFLICTS OF INTEREST

Section 26.1  Conflicts of Interest - Refer to Section 2.035 Future Bidding Preclusion, Certifications
and Representations Section 3.2 Ethics: Gratuities and Influence and 3.3 RFP Preparation

ARTICLE 27. COMPLETE CONTRACT - Refer to Section 2.004 Attachments & Exhibits, Section
2.021 Issuing Office

ARTICLE 28. APPLICABLE LAW - Refer to Section 2.210 Governing Law

ARTICLE 29. INTERPRETATION OF CONTRACT - Refer to Section 2.190 Dispute Resolution

ARTICLE 30. NOTICE - Refer to Section 2.025 Notices

ARTICLE 31. STATUTORY OBLIGATIONS

This Contract may be cancelled by DTMB provided ESCO is notified in writing at least thirty (30) business
days prior to the effective date of cancellation and any of the following occur: (a) ESCO or any
subcontractor, manufacturer, or supplier of ESCO appears in the register compiled by the Michigan
Department of Labor pursuant to 1980 PA 278, as amended, MCL 423.321 et seq. (Employers Engaging in
Unfair Labor Practices Act); (b) ESCO or any subcontractor, manufacturer, or supplier of Lessor is found
liable for discrimination, pursuant to 1976 PA 453, as amended, MCL 37.2101 et seq (Elliott-Larsen Civil
Rights Act) or 1976 PA 220, as amended, MCL 37.1101 et seq (Persons With Disabilities Civil Rights Act).

Nondiscrimination. ESCO shall comply with the Elliott-Larsen Civil Rights Act, 1976 PA 453, as amended,
MCL 37.2101 et seq. and the Persons With Disabilities Civil Rights Act, 1976 PA 220, as amended, MCL
37.1101 et seq. (Persons With Disabilities Civil Rights Act), and all other federal, state and local fair
employment practices and equal opportunity laws, and covenants that it shall not discriminate against any
employee or applicant for employment, to be employed in the performance of this contract, with respect to
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his or her hire, tenure, terms, conditions, or privileges of employment, or any matter directly or indirectly
related to employment because of his or her race, religion, color, national origin, age, sex, height, weight,
marital status, or physical or mental disability that is unrelated to the individual’s ability to perform the duties
of a particular job or position. ESCO agrees to include in every subcontract entered into for the performance
of this contract this covenant not to discriminate in employment. A breach of this covenant is a material
breach of this Contract.
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CONTRACT ATTACHMENT [: Schedules, Exhibits, and Appendices
SCHEDULE A. EQUIPMENT TO BE INSTALLED BY ESCO
See pages 5-18 of the hard copy proposal identified as:

Investment Grade Audit

Energy Performance Contracting Services

Michigan Department of Corrections

G. Robert Cotton Facility

August 2010 (a/ka/ the August 18" Proposal) and attached hereto. (“Proposal”)

All warranties are for one-year, excepting the Greffen Technology equipment which is for three years.

Equipment descriptions and locations are listed at pages 5-18 with specific cut sheet descriptions located in
the Appendices of the Proposal.

SCHEDULE B. DESCRIPTION OF FACILITY; PRE-EXISTING EQUIPMENT INVENTORY
General

The G. Robert Cotton Correctional Facility is a 426,375 square foot facility which opened in 1985 and
consists of approximately 12 major buildings.

Construction of buildings 100, 200, 300 and the cell blocks are brick walled, with several interior subsections
built for security clearance and other purposes. Temporary inmate housing, Building 600 and Braille
buildings have aluminum siding and standard insulation.

Building 100 is used as business office headquarters, and control center. Building 200 houses food
preparation, dining, and health services. Building 300 contains a gymnasium, library/school and other
functions. Buildings 400, 500, 700 and temporary housing buildings serve as prisoner housing. Building 600
acts as work space and food service building. The Braille Building is an office space/workspace.

Occupancy

The prison houses approximately 2000 prisoners in Security Levels I, Il and IV. There are also several staff
members that maintain operations throughout the entire facility. Occupancy of facilities varies depending on
time of day and year, but remains consistent across the whole campus throughout the year.

Hours of operation

Generally speaking, the facility is operational all the time to accommodate the large amount of inmates that

reside at Cotton. There is downtime when prisoners are locked up and sections of the facility are not being
used. Laundry facilities operate at all times.
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The G. Robert Cotton facility utilizes a central hot water plant in Building 200, which provides heating water
to Buildings 100, 200 and 300, using two 6 million BTU/hr natural gas boilers. The remainder of the facility
utilizes separate gas-fired boilers or furnaces. The large cell block buildings (400, 500 and 700) use a
hydronic boiler located in between every other cell block. The cell block buildings do not have mechanical
cooling, and have central exhaust fans and/or ceiling fans and operable windows. Mechanical DX cooling
exists in the Administration (Building 100), Health Care/L-Unit (Building 200) and the Classroom/Library
Building (Building 300). Heating for buildings that are not served by the hydronic systems, are typically light
commercial natural gas-fired units. Most buildings utilize several independent gas-fired domestic water
heaters. Some water conservation measures have been implemented at this campus, but many
opportunities still exist. Lighting fixtures in use at this campus appear to be mainly incandescent and T12.

SCHEDULE C. ENERGY AND COST SAVINGS GUARANTEE

The guaranteed savings will be shown with a 3% escalation in utility rates and are on an annual basis. The
units of energy saved will stay the same for each year. The yearly guaranteed energy savings will be as

follows:

Cotton Correctional Savings Summary

Yearly Savings

Electric
Gas
Water

530,431 kWh
5,350 MMBtu
25,106,511 gallons

Guaranteed $ Savings

Year 1 Year 2
$39,782.00 $40,976.00
$46,010.00 $47,390.00
$88,375.00 $91,026.00
$174,167.00 $179,392.00

SCHEDULE D. COMPENSATION TO ESCO FOR ANNUAL SERVICES

The amount included in this Contract for Measurement and Verification Monitoring is $21,900.00. This will

cover a period of two years and is included in the overall pricing of $1,287,164.00. This represents 1.7% of
the project contract price. The specific number of $21,900.00 is reflected on page 35 of the Proposal under
General Requirements.

SCHEDULE E. BASELINE ENERGY CONSUMPTION

Annual Energy Use Summary Report for G. Robert Cotton Correctional Facility

Electricity Gas Water
Electricity |Cost per KWh before | kKWh/ Gas Cost Cost per CCF before | mmbtu | Water Cnfgtuger Gallons
Cost kWH bisgft sq-ft Therm blsqft | fsgft Cost Gallons
5417605 | 50075 ) 5559428 [ 50979 | 13.04 | 5385.065 [ 50.858 | 448,940 [ $0.903) 0.1053 | $141.182 $3.62 40.208.312

SCHEDULE F. SAVINGS MEASUREMENT AND VERIFICATION PLAN; METHODOLOGY TO ADJUST
BASELINE

By utilizing the FEMP Option A method for ECMs L-1 (lighting) and W-1 (water conservation), there will be
no baseline adjustments as we are comparing before installation values with after installation measurements.

The other ECMs for ECM M-1 (Greffen Technologies boiler sequencing microprocessor) and ECM M-9
(Building 100 envelope improvements) are Non-Measured and are deemed to
achieve the savings upon the signing of the certificate of substantial completion, and will be reported as such
in the annual report.

The M&V plan is further stated in pages 39-40 of the Proposal.

SCHEDULE G. CONSTRUCTION AND INSTALLATION SCHEDULE
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ID Task Name Duration Start Finish

1 State of Michigan DOC Cotton 93 days Fri 10/1/10  Tue 2/8/11
2 Contract 93 days Fri 10/1/10  Tue 2/8/11
3 Contract Signed 1 day Fri 10/1/10 Fri 10/1/10
4 Lighting 78 days Mon 10/11/10 Wed 1/26/11
5 Materials 15 days Mon 10/11/10 Fri 10/29/10
6 Installation 73 days Mon 10/18/10 Wed 1/26/11
7 Water Retrofits 78 days Mon 10/4/10 Wed 1/19/11
8 Materials 15 days Mon 10/4/10 Fri 10/22/10
9 Installation 63 days Mon 10/25/10 Wed 1/19/11
10 Building Envelope 30 days Mon 10/11/10 Fri 11/19/10
11 Materials 10 days Mon 10/11/10 Fri 10/22/10
12 Installation 20 days Mon 10/25/10 Fri 11/19/10
13 Boiler Efficiency (Greffen) 21 days Fri 10/8/10  Fri 11/5/10
14 Materials 16 days Fri 10/8/10 Fri 10/29/10
15 Installation 5 days Mon 11/1/10 Fri 11/5/10
16 Commission 12 days Mon 1/24/11 Tue 2/8/11
17 Verify 10 days Mon 1/24/11 Fri 2/4/11

18 Turn over 2 days Mon 2/7/11- Tue 2/8/11
Deadline

Page 1

Project: Cotton Schedule
Date: Wed 8/18/10

Note-this project schedule is listed on page 41 of the Proposal.

SCHEDULE H. SYSTEMS START-UP AND COMMISSIONING OF EQUIPMENT; OPERATING
PARAMETERS OF INSTALLED EQUIPMENT

Equipment start up procedures will be addressed prior to the Certificate of Substantial completion and will be
conducted by the Johnson Controls Team and will include subcontractors. Agency personnel will be invited
to the start up procedures and will be asked to attend in conjunction with the training listed in Section M of
this document.

During the initial Measurement and Verification of the savings for this project, the Johnson Controls
personnel will invite Agency representatives to participate in the post installation measurements of the
Energy Conservation Measures for this project as part of the commissioning process.

Client and contractor attendance will be documented by a sign-in sheet.
SCHEDULE I. STANDARDS OF COMFORT

The expected outcome of the project will be enhanced comfort due to better lighting levels and building
envelope improvements at Building 100 to minimize air leakage. Current conditions will

be maintained. It is understood that this energy savings project is not impacting the temperature control of
hot water and has no impact on the air handling systems or the operating schedule of furnaces or air
handling equipment.
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SCHEDULE J. ESCO'S MAINTENANCE RESPONSIBILITIES

A one-year warranty is standard for this project. Beyond the one-year warranty, operations and maintenance
of installed lighting equipment and plumbing equipment shall be the responsibility of Cotton Correctional. The
Geffen boiler microprocessors will be maintained by Geffen personnel and do have a 3-year warranty period.

SCHEDULE K. AGENCY'S MAINTENANCE RESPONSIBILITIES

The Agency shall maintain their standard operating maintenance procedures and work with the contractor
during the warranty period for any equipment adjustments or replacements that need to be made. Beyond
the warranty periods, the Agency shall be responsible for all day-to-day maintenance of the energy
conservation measures as installed.

SCHEDULE L. FACILITY MAINTENANCE CHECKLIST

On a need to know basis /or quarterly at a minimum, Johnson Controls would ask the Staff at Cotton
Correctional to provide a brief summary of the following situations that could limit or potentially void the
guarantee:

Electing not to use a system or a piece of equipment
An unplanned usage change of the facilities
Improper maintenance of installed equipment
Change or replacement of installed equipment
Reprogramming of settings on equipment

SCHEDULE M. ESCO'S TRAINING RESPONSIBILITIES

Training of the operating personnel on the proper operation of the equipment is crucial for maintaining
reliability and long-term integrity of the systems. Training is carried out during the final phase of project
commissioning. Training will be on-site and will include:

e Start-up and shutdown procedures, operation under all modes of operation and correct procedures
under emergency or abnormal conditions.

e A description of the system capabilities and limitations.
e Procedures necessary for effective operational monitoring and alarming.

e Analysis of useful information that can come from monitored data and why the information is
important in analyzing the system operation.

e Inspection, service and maintenance requirements for each system.

e Instruction in the use of all Operations and Maintenance (O&M) documentation. This includes an
awareness and understanding of documentation contents, determining what is needed, how to use it
and how to keep it up-to-date.

e On-site training will include video/digital recording as appropriate. Said recordings will be delivered
to the Agency/DTMB.
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SCHEDULE N. PAYMENT SCHEDULE
The following Schedule N divides the Work into significant pay items. This Schedule of Values is supported by the
more detailed breakdown on Pages 5 through 18 of:

Investment Grade Audit

Energy Performance Contracting Services
Department of Corrections

G. Robert Cotton Facility

August 2010 (a/k/a the August 18" Proposal).

Additional items for mobilization, commissioning/verification and monitoring and project closeout are included. The
mobilization item cannot be more that 4% of the project cost. The closeout item includes two percent of the
project cost for each of the following close-out pay items: (a) fire safety inspection, certificate of occupancy and
other code approvals, as specified in the Contract Documents, (b) manufacturer warranties, finalized operating
and maintenance documentation, Owner training documentation, and test and balance reports, and (c) finalized
as-built/Record Documents.

Mobilization $52,000.00
Lighting 432,635.33
Water Retrofits 605,777.20
Building Envelope 24,490.01
Boiler Efficiency 73,279.50
Measurement and Verification 21.900.00
Project Closeout 77,081.96
Total $1,287,164.00

Requests for Payment: Not more than once every thirty Calendar Days, the ESCO shall submit to the
Agency/DTMB Field Representative a draft Request for Payment, on DTMB Form 440, for review and
comment. Upon approval of the draft Request for Payment by the Field Representative, the ESCO
shall submit a Request for Payment, on DTMB Form 440, signed by the ESCO and certifying Work
completed and enclosing all supporting documentation to the Agency/DTMB. Each Request for
Payment must certify that all monies owed by the ESCO to Subcontractors and Suppliers for which
payment previously has been sought has been paid from payments received. No Request for Payment
shall include amounts for a Subcontractor or Supplier if the Contractor does not intend to use the
payments requested, when received, to reduce the Contractor’s outstanding obligations on the Work.
The Agency/DTMB will pay the Contractor within thirty Calendar Days after the

Agency/DTMB receives and approves a certified Request for Payment. The ESCO will provide a
certification in writing that the payment request submittal is true and accurate. If payment is requested
based on materials and equipment stored at the site or at another

location agreed to in writing, the Request for Payment also must be accompanied by (a) consent of
surety, (b) a bill of sale, invoice or other documentation warranting that the

Agency/DTMB has received the materials and equipment free and clear of all liens, and (c) evidence
that the materials and equipment are covered by appropriate property insurance and other
arrangements to protect them and the Agency’s/DTMB’s interests. The Contractor warrants and
guarantees that title to all Work, materials and equipment covered by any Request for Payment,
whether incorporated in the Work or not, will pass to the Agency/DTMB free and clear of all liens no
later than at the time of payment by the Agency/DTMB to the Contractor.

Validity of Requests for Payment will be ascertained by the Agency/DTMB against the above Schedule
N within twenty Calendar days after receipt of a Payment Request. Any Requests for Payment
deemed to be invalid will be returned to the ESCO with reasons supporting such action.
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SCHEDULE O. ALTERNATIVE DISPUTE RESOLUTION PROCEDURES
Refer to Section 2.190 Dispute Resolution
SCHEDULE P. FINAL PROJECT COST & PROJECT CASH FLOW ANALYSIS

Note-in establishing the NPV for this project, we assumed a 4% discount rate and an equal pro-rata step in
of capital each year over 7 years. The amount used was $183,881.00 per year.
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Johnson Controls Performance Contract 8302010

for
SOM DOC Cotton
Total JCI Project Cost: $1,287,164
Rate of Financing: 0.00%
Term of Financing: 7
Total Cash Flow: $47,385
Assumed Discount Rate: 4.00%
NPV: $ 35,339
Annual Utility Rate Increase: 3.00%
SCHEDULE P. FINAL PROJECT COST & PROJECT CASH FLOW ANALYSIS
Natural Water Total Annual Annual Annual Net
Gas Electrical & Sewer Program Cash Present
YEAR Savings Savings Savings Benefit Program Cost Flow Value
Installation $0 $0 $0 $0 $0 $0 $0
1 $46,010 $39,782 $88,375 $174,167 $183,881 ($9,713) ($9,340)
2 $47,390 $40,976 $91,026 $179,392 $183,881 ($4,488) ($13,490)
3 $48,812 $42,205 $93,757 $184,774 $183,881 $893 ($12,695)
4 $50,276 $43,471 $96,570 $190,317 $183,881 $6,437 ($7,193)
5 $51,785 $44,775 $99,467 $196,027 $183,881 $12,146 $2,790
6 $53,338 $46,119 $102,451 $201,908 $183,881 $18,027 $17,037
7 $54,938 $47,502 $105,524 $207,965 $183,881 $24,084 $35,339
Totals $352,549 $304,831 $677,169 $1,334,550 $1,287,164 $47,385 $35,339
Utility Rates:

$ 0.075 $/kwh
$ 860 $/MMBTU - Natural Gas
$ 3,52 $/1,000 gallon - Water & Sewer

SCHEDULE R. ANNUAL REPORTING REQUIREMENTS

There are no operational savings taken. There is no reporting of emission reductions or Energy
Star rating of any building included in this project. The annual report will consist of the lighting
(ECM L-1) savings and water (ECM W-1) savings based on the values before installation and post
measurements taken during and after the installation period as well as the non-measured savings
for the Greffen Technologies (ECM M-1) and Building 100 building envelope improvements (ECM
M-9). The annual report will be delivered within a 90 day period after the 1 year anniversary date
of the contract year.
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Guaranteed first year savings:

Water
kWh MMBtu Savings

ECM Code Description Savings Savings gals $ Savings
1 L-1 Lighting Retrofit 528,806 $39,660.47
3 M-1 Greffen Boiler Burner Controls 2,291.8 $19,709.14
11 M-9 Building 100 envelope 1,625 445.2 $3,950.60
12 W-1 Water retrofit 2,613.0 25,106,511 $110,847.01

Totals 530,431 5,350 25,106,511  $174,167.21
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Schedule R- Annual Reporting Requirements

Agency Name/Agency Contact (Include Email and Phone Number)
Facility Name/Facility Contact (Include Email and Phone Number)

ESCO Name/ESCO Contact ilnclude Email and Phone Numberi

Total Square Footage of Project Site/Contract Start Date/Contract
End Date

Current Repayment Year (ex. Yr. 3/ 2005)

Reporting Timeframe (ex. Jan 1-Dec. 31

Installed Project Cost (no financing costs

Total Contract Value of Guaranteed Savings

Annual Value of Guaranteed Savings
Measured Energy Savings
Operational Savings

Avoided Capital Cost (if applicable)

Annual Dollar Value of Achieved Savings

Total Annual Achieved Energy Savings (MMBTU)
Electric
Natural Gas
Qil
Coal
Steam

Other

Annual Water Savings (kgal) -

Annual Avoided NOx Emissions iTonsi

Annual Avoided SOx Emissions (Tons)

Annual Avoided CO2 Emissions (Tons

ENERGY STAR Rating (if applicable)
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EXHIBITS

EXHIBIT | - PERFORMANCE BOND
EXHIBIT Il - LABOR AND MATERIAL PAYMENT BOND
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BOND REQUEST FORM

conTHgHSON W ZR0

Send to: Hays Companies of Wisconsin

ATIN: SURETY DEPARTMENT

1200 N Mayfair Road, Suite 100; Milwaukee, WI 53226
Fax No: (414) 259-8414
Telephane No.(414).290-3583  Email Address: milwaukeebonds@hayscompanies com
Reviewed By: x[_] Legal x[_] Risk Management -
DO NOT ABBREVIATE WORDS IN ANY OF THE SECTIONS! fDate 9/21/2010

i | Cardkey Systems Incorporated XD Johinson Controls Inc ‘ D JC Government Systems LLC
: Johnson Controls IFM LLC D Johnson Controls Puerto Rico, Inc. D Johnson Controls USL
NomepEReguester {First & Last Neme) Requeéster Phione Number (include extension)
Steve Andérson 608-279-1105

From | [] Johnson Controls York
[ ] Electronic $ys USA

Sumiion REGION# & BRANCH# | LOCATION
1608 241 Michigan

XD Performance and Labor D Maintenance m Consent of Suraty

B Perfoimaide
& Material Payment ] votary

Bond Only

m Letter of Capacity
Letter of Intent

Soctton C BID BOND / LETTERS OF CAPACITY OR INTENT Seeton 1Y PERFORMANCE. / PAYMENT / MAINTENANCE
Compleie this section if requesting a bid bond, letter of capacity or letter of intent : Complete this section if requesting a performiance. payment or maintenance bond
Bid Date JC Contract Number 02410112
Bond Amount Contract Date 9/30/2010
Special Bid BondForm? [ | No | ] Yes i omet Contract Amount  $1,287,164
Number of Original Bonds Required? Bond Amount satue
Est Contract Amount Special Bond Forms? x[ ] Ne 1 1 Yes gryes, attacty
Hst Start Date Number of Original Bonds Required?  ons
Est Completion Date Est Completion Date ~ March 15, 2011
Tiquidated Damages  § per Liquidated Damages §5,000+100  Per  day
Guatanteed Savings? [ | No [ | Yes (ryes. attach supplomentary | Guaranteed Savings? x| ] No [T Yes arves attach supplementary
_ gnaraniecd savings bord requesty .guaranteed savings bond request) SHPULATED-2 YRS,
Length of Warranty ) Length of Warranty One-year
Federal Gov't Invitation Number Eederal Gov't Contract Number

State of Michigan- Cotton Correctional Performatice Contract

Address 1 3500 N, Elm Avenue
CifyState Zip | Jackson, MI 49201
Typeof Werk Performance Contracting
Obligee Name | State of Michigan- Departient of Technology, Management, and Budget/Purchasing Operations
Addeess | 530 W. Alleean '
City State Zip Lansing‘a MI 48933

Architect Name
Address

City State Zip

NOTARY BOND INFORMATION

secion B | CONSENT OF SURETY INFORMATION Seation &
Complete this section if requesting a consent of surety Complete this section if requesting a notary bond

Surety Bond Number Special Notary Bond Form? 7w T ves dryes.attacty

JC Contract Nurmber Bond Amount

Percentage of Job Complete Bond Term thru

Type of Consent (check one) D Final Payment Account number to be charged

[T reduce Retainage from % to

[] Stored Maerial Value of Material $ S H MATEING INSTRUCTIONS Send Original Bond(s) to

Material Stored at XD JC Requester {:] Obligee D Architect

Atention — Steve Anderson
Sedvia |1 ys ma x| Fxpress Mait [ 1
Fax number:
608-222-9490
Address:

2400Kitgust Rd
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Madison, Wi
33713

Form 4373 (Rev 820065 Billing Branch Nomber 241
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STATE OF MICHIGAN (OWNER & CONTRACTOR)

PERFORMANCE BOND

FPERFORMANCE BOND

AGENGYNo.___ 472

INDEX No.___ NA

SURETY COMPANY REFERENCE No, _ 6725890

a corporation X__, individual , parinership, ,

That "the Contractor,*_Johnson Controls, Inc.

joint venture ____ of ihe Stale of Wi
Safeco Insurance Company 0f America

. qualified to do business in the State of Michigan, 25 Principel, and "the Surety,”

, of the State of WA , 35 surely, are

held and bound wunto the Slale of Mihigan,

e  Cemer” as Obligse, in the amount of

One Miflion Two Hundred Eighty Seven Thousand One Hundred Sixty Four Doliars and 00/100 Dollars (51,287,164.00 ), for the

payment of which fne Contractor and Surety bind themselves, their respechive heirs, sLCCSSOTS, fegal representatives and assigns, joinfly
and severally, in compliance with 1953 PA 213, as amended, MCL. 129.201 el seq

The Confracter has entered info "the Ceontract’ with the Owner Tor Performance Contrasting Stie of Michiaan - Cotten Garrectional

Performance N

If the Gontractor faithiully perforras and fulfills all the undertakings,
covenants, ferms, condifions, wamanties, indemnificalions and
agreements of the Contract Documents within the Contract Time
(including any authorized changes, vith or without ndlice 1o the
Surety) and dusing tha Caneclion Period, and if the Contractor
also performs and fulfills all the undertakings, covenants, terms,
condiions, warranties, indemnificaions and agreements of any
and all duly authorized medifications of the Contract Documents,
then THIS OBLIGATION IS VOID, OTHERWISE TG REMAIN IN
FULL. FORCE AND EFFECT

A. No change in Contract Price or Contract Time, "or equal” or
substitution or modification of the Contract Documents (ncluding
addition, deletion or other revision) releases the Surety of ils
obligations under this Section 00610 Periommance Bond. The
Surely expressly waives notice of any such change in Contract
Price or Contracl Time, “or equal” or substitution or medification of

“fhe Work"” covered by the Contract Documents, which are incorporated inta this Perfarmance Bond by this reference;

the Confract Documents (ncluding addition, deletion or other
Tevisian).

B. This Perfoimance Bond must be solely for the protection of the
Ownerand ils successors, legal representatives or assigns

C. itis the Intention of the Conlractor and Surety that they must
be bound by all terms and conditions of the Contract Decuments
frcuding, but not fmiled to General Condifions and this
Performance Bond). However, this Performarce Bond is executed
pursuant to 1963 PA 213, as amended, MCL 129.201 et seq., and
if any provision(s) of this Performance Bond isfare illegal, invalid or
unenforceatyle, all other provisions of this Performance Bond must
neverheless remain in full force and eflect, and the Qwner must
be prolecied to the full extent provided by 1963 PA 213, as
amended, MCL 123.201 et seq.

IMPORTANT: The Surety mus! be aulhorized to do business in the State of Michigan by the Bepartment of Energy, Labor and Economilc
Grovdh — Insurance Bureau, must be listed on the cumrent U.S. Department of the Treasury Circular 570, and, unless ctherwise autherized
by the Ovmer in writing, must have at least an A~ Best's raiing and a Class Viior better financial size cawgory per cuirent A. M Best

Company ralings.

Name, Address and Telephone of the Surety:
Safeco Insurance Company of America
1001 Fourth Ave, Safeco Plaza, Seattle, WA 98154

Signed and sealed this 23 gayof September

Address and Telephone of Agent, who Is either a resident of, or
whose princiga! office is maintained in, the State of Michigan

Hays Companies

2010

Jcsrzn on Gontrols, el @
N PO 7 e

THE CONTRAGTOR: {Print Full Namo and Sign)

174
WITNESS J%&ld‘ WW . Name & Title: _1racy K. Maithews

Leslie A Varney

THE SURETY: (Print Full Name and Sign)

Attorney-In-Fact

Telephone No

Agent: Safeco Insurance Company of America

v nee, L S

Luey A. Hantzsch

Ed

Telephone No.

MICHSPEC™ 86.0820

00610 - 117

W + Altorney-in-Fact: @Hu }‘?W

Cathy Huisor Attorney-in-Fact

866-548-7309

Rev 1{10MB/96)
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PAYMENT BOND
AGENCY No.___ 472 INDEXNo.___ NA SURETY COMPANY REFERENCE No.__ 6725890

"the Contracter”_Johnscn Controls, Inc. , a corparation X__, individual__, parinership___, joint
ventwre___ofheSwleof ____WI __ qualified to do business in the State of Mickigan, as Principal, and “the Surety.
Safeco nsurance Company of America | of the Stale of WA as surety, are
held and bound wunlo the Stale of Michigan, "the Owner,’ as Obligee, in 1he amount of
O Mitfien Two Hundied Eighly Seven Thousand One Hundred Sivty Four Dollars and 607160 Dollars  ($1,287,164.00 3, for the
payment of which the Contractor and Surely hind themselves, their respective heirs, sucoessers, legal representatives and assigns, jeintly
and severally. In compliance with 1963 PA 213, as amended, MCL. 128.201 el seq.

Tha Contractor has enlered inlo “the Conlact® with the Owner for Pedormance Contracting: Stata of Michigan - Cotton

Correctional

If the Contractor prompily pays all claimants supplying labor or
materials to the: Contractor or to the Contractor’s Subconiractors
in the prosecution of the Work, then THIS OBLIGATION iS VQID,
OTHERWISE TO REMAIN IN FULL FORCE AND EFFECT.

A. Allrights and remedies on this Fayment Bond are solely for the
protection of alt claimanis supplying fabor and materials 1o the
Contracior or the Contractor's Subcontraciors in the prosecution
of the Work, and must be determined in accordance with Michigan
Law.

B. No change In Contract Prica or Conlract Time, "or aqual’ or
substifution or modification of the Contract Rocuments (including
addition, defelion or other revisicn) mus! release the Surety of ils

IMPORTANT: The Surety must be authorized to do business in the Stale of Michigan by the Department of Energy, Labor and Econcmic
Growth — Insurance Bureau, musl be listed on the current U.S. Department of the Treasury Circular 570, and, unless otherwise authorized by
the Qwner in wiiting, must have al least an A— Besl's rating and a Class Vil or better financial size category per current A M 'Best Company

ralings.
WName, Address and Telephone of the Surely.

Safeco Insurance Company of America
1001 Fourth Ave, Safeco Plaza, Seatfle, WA 98154

Signed and sealed this___231d ___day of

September

"ihe Work,” covered by the Canlract Documents, which are incorporated into this Payment Bend by ihis reference;

obligations under this Payment Bond. The Surety hereby
expressly waives notice of any such change in Contract Price or
Contract Time, "or equal® or subsfilution or modification of the
Conlract Documents (including addition, deletion or ather revision)

C. ltis the intention of the Contractor and Suraty that they must
be bound by all ferms and conditions of the Conlract Documents
(including, but not limited to this Payment Bond). However, this
Payment Bond is executed pursuant to 1663 PA 213, as amended,
MCL 129.201 et seq., and if any provision{s) of this Payment Bond
islare illegal, invalid or unenforceable, aN ofher provistons of this
Payment Bond must nevertheless remain in full force and effect,
and the Cwner must be protecied to the full extent provided by
1963 PA 213, as amended, MCL 129201 gt seq.

Address and Telephone of Agent, who is either a resident of, or
whose principal office is maintained In, the Siate of Michigan
Hays Companiss

2010

THE CONTRACTOR: (Print FuII Name and Sign)

Johnso Contmls ne.
M o s

WITNESS —%‘Q‘%G{’ Mﬂwﬁ

Leslie A Vamey

THE BURETY: (Pnn! Full Name and Sign)

Name & Title:

Tfacy K. Matthews Attorney-in-Fact

Telephone No.

Agent: Safeco Insurance Campaay of America

W!TNESS{:_; ; ﬂdﬁf(j\ / meey-m Fact: : W

Lucy A Haftzsch

Telephone Ne.

athy Hutso Aftorney-in-cact

866-548-7309

00810~ 119
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Johnson j)!

Johnson Controis, Ing.
Controls

5757 N. Green Bay Avenue
Milwaukee, WI 53209

DELEGATION OF AUTHORITY

The undersigned, President of Jolmson Centrols, Inc., a Wisconsin corporation (the “Company™)
prsuant to the authority vested in him by a certain resolution adopted by the Board of Directors of

the Company on Ianuar'y 23, 1980, hereby authorizes:

Tracy K. Matthews

Hays Companies

1200 N. Mayfair Road, Suite 100
Milwaukee, WI 53226

to perform, on behalf of the Company, the acts described below:

To execute, seal and defiver, as attorney-in-fact for the Company, surety bonds

forwarded to Hays Companies by a Compaiy authotized surety that do not exceed
Two Million Dollars ($2,000,000.00) that are necessary and proper in catrying on

the business of the Company.

This authority shall remain in full force and effect for six (6) months from the date of issue

Sioned at Milwaukee, Wisconsin, thing@_Yv! day of 6@@%@“@’ ZO1P

bt

Stephen A. Roell, President

Ieszf =D, (ﬁkéf il Sdétbiary

ATy

GON ?‘
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Safeco Insurance Company of America
General Insurance Company of America

¢ Lib{:l‘i}’ POWER 1001 4ih Avenue
Suite 1700
Mutual OF ATTORNEY Seatlo WA 98154

o 10618

KNOW ALL BY THESE PRESENTS:
That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA, each a
Washingten corporation. does each hereby appoint

R KATHLEEN A CRARY; LUCY A HANTZSCH; CATHY HUTSON; DANIEL J KWIECINSKIE; TRACY K,
MATTHEWS; WENDY S MILLER; DANIEL J, SAPIRO; LISA M SLAKES; Milwaukee, Wisconsip##xkssesiiexminssist

its true and lawful attorney(s)-in-fact, with full authority 1o execute on its behaif fidefity and surety bonds or undertakings and other
documents of a similar character issued in the course of its business_and 1o bind the respective company thereby

IN WITNESS WHEREQF, SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF
AMERICA have each executed ard attested these presents

: 2009

mis 2715t dayof March .o

220*)@{ ‘ M? { A%&u&«é\ﬁ»&m‘(}ai ‘

Dexter R. Legq, Secrefary Timothy A. Mikolajewski, Vice President e
. CERTIFICATE

Extract from the By-Laws of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA:

'Article V, Section 13, - FIDELITY AND SURETY BONDS ... the President, any Vice President, the Secretary, and any Assistant Vice
President appointed for that purposs by the officer in charge of surety operations, shall each have authority to appoint individuals as
attorneys-in-fact or under other appropriate titles with authority to execute on behalf of the company fidelity and surely bonds and
other documents of similar character issued by the company in the course of its business.. On any instrument making or evidencing
such appointment, the signatures may be affixed by facsimile. On any instrument conferring such autherity or on any bond or
undertaking of the company, the seatl, or a facsimile thereof, may be impressed or affixed or in any other manner reprodused;
provided however, that the saal shall not be necessary lo the validity of any such instrument or undertaking ”
Extract from a Resolution of the Board of Directors of SAFECC INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA adopted .July 28 1870

"On any certificate executed by the Secretary or an assistant secretary of the Company setting out,
&} The provigions of Article V, Section 13 of the By-Laws, and

(if) A copy of the power-of-attorney appointment, executed pursuant thereto, and

{iii) Certifying that sald power-of-attorney appointment s in fuli force and effect
the signature of the certifying officer may be by facsimile, and the seal of the Company may be a facsimile thereof "
I, Dexter R. Legg , Secretary of SAFECO INSURANCE COMPANY OF AMERICA and of GENERAL INSURANCE COMPANY
OF AMERICA, do hereby certify thal the foregaing extracts of the By-Laws and of a Resolution of the Board of Directors of these
corporations, and of a Power of Atlorrey issued pursuant thersto, are true and correct and that both the By-Laws, the Resolution and the
Power of Attorney are still in full force and effect

N WITNESS WHEREOF, | have herounto sef my hand and affixed the facsimile seal of said corporation

day ofﬁfﬁww * 2-0 f‘O

this

Dexter ﬂ,tan

Dexter R, Legg, Secretary

$-0974/0S 3/08 WEB PDF
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EXHIBIT 1l (i) - CERTIFICATE OF ACCEPTANCE—TECHNICAL AUDIT

STATE OF MICHIGAN

JENNIFER M. GRANHOLM DEPARTMENT OF CORRECTIONS PATRICIA L, CARUSO
GOVERNOR LANSING DIRECTOR

September 2, 2010

Mr. Steve Anderson
Johnson Controls, INC

3007 Malmo Drive
Arlington Heights, IL 60005

Dear Mr. Anderson:

Enclosed is the Notice of Acceptance of Techuical Audit Report for the G. Robert Cotton Correctional
Facility, Contract Number 071B0200275,

The acceptance is for the Investment Grade Audit supplied to us dated August 18, 2010 with the
following ECM’s identified to be corrected:

Lighting Retrofit cost $ 503,326.00
Greffen Technology cost $ 8202800
Building Envelope cost $  27,850.00
Water Conservation cost $  694.654,00
Total Improvement cost ¥ 1,307,858.00
TGA Audit Deduct $  (20,694.00)
Twao years Measurement and Verification cost §  21.900.00
Is included in total improvements line

Total Cost (Not to Exceed) $ 1,287,164 00

Total cost not to exceed $1,287,164.00 and total payback time frame of seven (6 89) years.
if you have any questions or concerns, please feel free to contact me at (517) 242-3599.
Sincerely,

MICHIGAN DEPARTMENT OF £0RRECTIONS

Gerald Elmblad, Assistant Manager
Physical Plant Division
Bureau of Fiscal Management

Enclosures

¢c:  Bamry Wickman, Administrator, Bureau of Fiscal Management
David M. Flack, Manager, Physical Plant Division

GRANDVIEW PLAZA BUILDING » P.O BOX 30003 » LANSING MICHIGAN 48309
www michigan gov » (517) 335-1426
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Contract No. 071B0200275

EXHIBIT B
Notice of Acceptance of Technical Energy Audit Report

Notice of Acceptance

Date of Notice  September 2, 2010

Notice is hereby given that DTMB and Department of Corrections accept the Technical Energy
Audit and Project Development Proposal by Contractor, as contemplated in Section 2 of the
Technieal Energy Audit and Project Proposal Contract dated July 20, 2010

Dépﬁlﬂ?nl/oif (;, rections / /
e '
 Date September 2, 2010

When completely executed, this form is to be sent by certified mail to the Contractor by
Department of Cortections.
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EXHIBIT 1l (ii) - RESERVED FOR CERTIFICATE OF ACCEPTANCE—INSTALLED
EQUIPMENT
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EXHIBIT lll - EQUIPMENT WARRANTIES
Johnson Controls Inc. /G. Robert Cotton Project Warranty Info

The following list summarizes the warranties associated with specific energy conservation
measures proposed for the G. Robert Cotton energy project.

ECM L-1: Lighting Upgrade

¢ New fixture warranty: 11” CFL Cylinder (1 year), 10" LGFV Down light (1 year), ZZZ OS
WDT (5 years)

e Lamp warranty: 14W CFL (1 year), 15W CFL (1 year), 20W CFL (1 year), 4W CFL (1 year),
1.5W MR11 (3 years), 11” CFL Cylinder (1 year), 10" LGFV Down light (1 year), R 1L[T8-1-
32-1S-LP] (3 years), R 1L3’[T8-1-32-I1S-LP] (3 years), R 2L[T8-2-32-IS-LP] (3 years), R
2L.2’[T8-2-32-1S-LP] (3 years), R 2L3’[T8-2-32-IS-LP] (3 years), R 2LHO[T8HO-2-86-1S-SP]
(3 years), R 2L-SB[T8-2-32-IS-HP] (3 years), R 2L-SB[T8-2-32-1S-SP] (3 years), R 4L[T8-4-
32-1S-LP] (3 years), RF 3LR-WHT[T8-3-32-1S-SP] (3 years)

e Ballast Warranty: R 1L[T8-1-32-1S-LP] (5 years), R 1L3’[T8-1-32-I1S-LP] (5 years), R 2L[T8-
2-32-1S-LP] (5 years), R 2L.2'[T8-2-32-1S-LP] (5 years), R 2L3'[T8-2-32-IS-LP] (5 years), R
2LHO[T8HO-2-86-1S-SP] (5 years), R 2L-SB[T8-2-32-IS-HP] (5 years), R 2L-SB[T8-2-32-
IS-SP] (5 years), R 4L[T8-4-32-IS-LP] (5 years), RF 3LR-WHT[T8-3-32-I1S-SP] (5 years)

ECM M-1: Greffen M2G Boiler Controller
Warranty is 3 years for labor and material.

ECM M-9: Building 100 Envelope Improvements

Warranty is 1 year for all material parts and labor to fix.

Note: Covers any malfunction, or manufacturers/installers defects.
Does not cover customer induced breakage, removal, etc.

ECM W-1: Water Conservation Upgrade
All products have a 5 year warranty.

ICON
All I-CON products carry a 1 year warranty.
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APPENDICES
APPENDIX A - RFP FOR ESCO SOLICITATION

Refer to RFP No. 07110200107 dated April 22, 2010.
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APPENDIX B - ESCO PROPOSAL

Refer to Johnson Controls, Inc. Proposal dated June 3, 2010.
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APPENDIX C - TECHNICAL ENERGY AUDIT REPORT

Refer to Johnson Controls, Inc. Technical Energy Audit Report dated August 18, 2010.

- Page 41



Contract No. 071B0200357

PRE-EXISTING SERVICE CONTRACTS - Deleted, Not Applicable
ENERGY SAVINGS PROJECTIONS

Refer to Schedule R — Annual Reporting Requirements for the entire facility.

FACILITY CHANGES CHECKLIST

Refer to Section 17.2 - Reported Material Changes; Notice by Agency

CURRENT AND KNOWN CAPITAL PROJECTS AT FACILITY- Deleted, Not Applicable
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Article 2= DTMB Terms and Conditions

DEFINITIONS ...ttt ettt et e e e sttt e e st b e e e s s ta e e e e ate e e e e staeeeaansbeeeaensbeeesansbeeeeansbeeeeansreeeennnres 47
Article 2, Terms and CONILIONS ..........uuuiiiiiiiiiieie e e e et e e e e e e e ee e e seeeseesssbaseeeeesssstanaeseaeseens 49
2.000 CoNtract STHUCLUIE AN TEIMM ... .ciiii ittt e e e e st e e e e e e e e snbereeeaaeeaaaanns 49
A0 [0 ) R o oL 4 = (o A I =T 0 T 49
2.002  OPLIONS 10 RENMEW .....eiiiiiiiiiee ettt et e et e e e b e e e e nb e e e e nbe e e e e enes 49
002 B =T = 1 = i =T o OO UUP TR PPPPPPPIN 49
2.004 Attachments & EXNIDITS ..o 49
00 R @ o 1] 41 s [o OO PP PP PR PPPPPPPI 49
2.006  Order Of PrECEUBNCE ....ci ittt e ettt e e e rnb e e e et e e e e nnbee e e e nees 49
20O A o =T Vo 1T o =PRI 49
2.008 Form, FUNCLION & ULHITY .ooeeii et e e e e e eeeae s 50
2.009 Reformation and SEVErability ..o 50
2.010 CoNSENtS ANd APPIOVAIS ...ooiiiiiiiie it 50
2.011 NO WaiVer Of DEFAUIL ....oiiiie e e e e e eeeae s 50
2,002 SUINVIVAL .ttt e e e e ettt e e e e e e e bt e e e e e e e e e nb et e e e e e e e e e annbareaaaeeas 50
2.020 Contract AdMINISTIALION .........eieiiiiie e e e e e s e s e e e e e e e s sanbeaeeeaaeeeeannes 50
2.021  ISSUING OffiC@ .ttt e et e e e s e e bbb e e e e e e e snbbeeeeaaeeas 50
2.022 Contract Compliance INSPECLOT (CCl) .uuuuiiiiiiiiiiiiiiiieee e 50
A0 2 B o oY =Tod 1Y F= T = To 1= SO PP UTP TR PPPPPPPIN 51
2.024  Change REOUESES ....uuiiiiiiiee e i ittt e e e s st e e e s s st e e e e e e s e sa e aeeeeeeesesnnteaeeeeeeesasnnrreeeeeenns 51
P20 24 ST Lo 4 o] = O PTRPPRR 51
2.026 Binding COMMITMENTS ...ciiiiiiiiiiiicc e e e e s e e e e e e e s e s e e e e e e e e s e sanraeeeeaees 52
2.027 Relationship of the PArtieS ........oooiiiiiii e 52
2.028 Covenant of GOOA Faith........ccueiiiiiiii e e e eeae s 52
2.029  ASSIGNIMENTS ...uiiiiie ittt e ettt e e e st bt e e e rb b et e e et b et e e e an b e e e e nbe e e e e aabe e e e anres 52
2.030 GENEIAI PIOVISIONS ...eeiiiieiiiiiitiiee ettt ettt e e e e e ettt e e e e e s e nbbbeeeeaaeeesnnbsaeeeaaaeseannn 53
2.031 M REICASES ... ..ttt e e e e e e e e e e e et e e e e e e e e e reaaaeeas 53
2.032  CoNtract DISTIDULION ...oiiiiiiiiiiiie et e e e e e et e e e e e e e e ennnreeeeaaeeas 53
A0 B T 01 (TP PRI 53
2.034  WeDSIte INCOIPOTALION .oiiiiiiiiteiiiie ettt e e e e et e e e e e e e e st e e e e e e e e e sannbeeeeaaeeas 53
2.035 Future Bidding PreClUSION ....c...uuiiiiii et e e e e e s eeaae s 53
2.036 Freedom Of INfOrMation ......cooiiiiii i 53
2.037  DiSASIEI RECOVEIY ..uuiiiiiiiiie e ittt e e e e e ettt e e e e s e s et e e e e e e s s saa b seeeeaeesesantaaeeeeeeesesnntaeeeaeeeas 53
2.040 FINANCIAI PrOVISIONS ...ttt e e e e e e s e e e e e e e e s s nnnnbaneeeaeeeannsnneees 53
2.041 Fixed Prices for Services/DeliVerables ... 53
2.042 Adjustments for Reductions in Scope of Services/Deliverables ..........ccccococveiiiinennnne. 53
2.043 Services/Deliverables COVEIEd ........ooo i e e e eeeeeee e e 54
2.044 Invoicing and Payment — In General ..........ooouiiiiiiiiiie e 54
A0 S o T = o o RSO PTRI 54
2.046  ANTTIUST ASSIONIMENT ..eiiiiii et e e e et e e e e e e s e s b et e e e e e e e s e sannbeeeeaaeeas 54
2.047  FINAI PAYMENT .ottt e et e et e e e e e s bbbttt et e e e s e annbe e e e e e e e e s e sannbneeeaaeeas 54
2.048 Electronic Payment REQUITEMENT . ...ttt ee e e 55
2.050 LI (2 PO PT PR PPRTPPPT 55
2.051  EMPIOYMENT TAXES .utttiiiieieeiiiiitiiet e e e e e e sttt e et e e e s s s st re e e eeeesasastareeeeeeesessantaaeeeeeeesasnntreeeaeeeas 55
2.052  SAIES ANA USE TAXES .eiiiiiiiiiee ittt ettt e ettt et e e e ettt e e e ettt e e e s be e e e e anbe e e e e nnbeeeeeanbeeeeennres 55
2.060 CONraCt MANAGEMIENT ...ttt e e e e e e e s e s b e e e e e e s snrrrreeeeeesananes 55
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2.301 Forced Labor, Convict Labor, Forced or Indentured Child Labor, or Indentured Servitude
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DEFINITIONS
“Days” means calendar days unless otherwise specified.

“24x7x365” means 24 hours a day, seven days a week, and 365 days a year (including the 366th day in a
leap year).

“Additional Service” means any Services/Deliverables within the scope of the Contract, but not specifically
provided under any Statement of Work, that once added will result in the need to provide the Contractor with
additional consideration.

“Audit Period” means the seven year period following Contractor’s provision of any work under the Contract.
“Bidder(s)” are those companies that submit a proposal in response to this RFP.

“Business Day,” whether capitalized or not, shall mean any day other than a Saturday, Sunday, Office of
State Employer mandated furlough day, or State-recognized legal holiday (as identified in the Collective
Bargaining Agreement for State employees) from 8:00am EST through 5:00pm EST unless otherwise stated.
“Blanket Purchase Order” is an alternate term for Contract and is used in the States computer system.
“Business Critical” means any function identified in any Statement of Work as Business Critical.

“Chronic Failure” is defined in any applicable Service Level Agreements.

“Deleted — Not Applicable” means that section is not applicable or included in this RFP. This is used as a
placeholder to maintain consistent numbering.

“Deliverable” means physical goods and/or commodities as required or identified by a Statement of Work
“DMB” means the Michigan Department of Management and Budget

“Environmentally preferable products” means a product or service that has a lesser or reduced effect on
human health and the environment when compared with competing products or services that serve the same
purpose. Such products or services may include, but are not limited to, those which contain recycled content,
minimize waste, conserve energy or water, and reduce the amount of toxics either disposed of or consumed.
“Excusable Failure” has the meaning given in Section 2.244.

“Hazardous material” means any material defined as hazardous under the latest version of federal
Emergency Planning and Community Right-to-Know Act of 1986 (including revisions adopted during the term
of the Contract).

“Incident” means any interruption in Services.

“ITB” is a generic term used to describe an Invitation to Bid. The ITB serves as the document for
transmitting the RFP to potential Bidders

“Key Personnel” means any Personnel designated in Section 1.031 as Key Personnel.

“New Work” means any Services/Deliverables outside the scope of the Contract and not specifically provided

under any Statement of Work, that once added will result in the need to provide the Contractor with
additional consideration.
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“Ozone-depleting substance” means any substance the Environmental Protection Agency designates in 40
CFR part 82 as: (1) Class |, including, but not limited to, chlorofluorocarbons, halons, carbon tetrachloride,
and methyl chloroform; or (2) Class Il, including, but not limited to, hydrochlorofluorocarbons.

“Post-Consumer Waste” means any product generated by a business or consumer which has served its
intended end use, and which has been separated or diverted from solid waste for the purpose of recycling
into a usable commodity or product, and which does not include post-industrial waste.

“Post-Industrial Waste” means industrial by-products which would otherwise go to disposal and wastes
generated after completion of a manufacturing process, but does not include internally generated scrap
commonly returned to industrial or manufacturing processes.

“Recycling” means the series of activities by which materials that are no longer useful to the generator are
collected, sorted, processed, and converted into raw materials and used in the production of new products.
This definition excludes the use of these materials as a fuel substitute or for energy production.

“‘Reuse” means using a product or component of municipal solid waste in its original form more than once.
“‘RFP” means a Request for Proposal designed to solicit proposals for services.
“Services” means any function performed for the benefit of the State.

“Source reduction” means any practice that reduces the amount of any hazardous substance, pollutant, or
contaminant entering any waste stream or otherwise released into the environment prior to recycling, energy
recovery, treatment, or disposal.

“State Location” means any physical location where the State performs work. State Location may include
state-owned, leased, or rented space.

“Subcontractor” means a company Contractor delegates performance of a portion of the Services to, but
does not include independent contractors engaged by Contractor solely in a staff augmentation role.

“Unauthorized Removal” means the Contractor’s removal of Key Personnel without the prior written consent
of the State.

“Waste prevention” means source reduction and reuse, but not recycling.

“Waste reduction”, or “pollution prevention” means the practice of minimizing the generation of waste at the
source and, when wastes cannot be prevented, utilizing environmentally sound on-site or off-site reuse and
recycling. The term includes equipment or technology modifications, process or procedure modifications,
product reformulation or redesign, and raw material substitutions. Waste treatment, control, management,
and disposal are not considered pollution prevention, per the definitions under Part 143, Waste Minimization,
of the Natural Resources and Environmental Protection Act (NREPA), 1994 PA 451, as amended.

“Work in Progress” means a Deliverable that has been partially prepared, but has not been presented to the
State for Approval.

“Work Product” refers to any data compilations, reports, and other media, materials, or other objects or
works of authorship created or produced by the Contractor as a result of an in furtherance of performing the
services required by this Contract.
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Article 2, Terms and Conditions

2.000 Contract Structure and Term

2.001 Contract Term
This Contract is for a period of two years and five months beginning September 30, 2010 through March 1,
2013. All outstanding Purchase Orders must also expire upon the termination (cancellation for any of the
reasons listed in Section 2.150) of the Contract, unless otherwise extended under the Contract. Absent an
early termination for any reason, Purchase Orders issued but not expired, by the end of the Contract’s stated
term, will remain in effect for the balance of the fiscal year for which they were issued.

2.002 Options to Renew — Deleted, Not Applicable

2.003 Legal Effect
Contractor shall show acceptance of this Contract by signing two copies of the Contract and returning them
to the Contract Administrator. The Contractor shall not proceed with the performance of the work to be done
under the Contract, including the purchase of necessary materials, until both parties have signed the
Contract to show acceptance of its terms, and the Contractor receives a contract release/purchase order that
authorizes and defines specific performance requirements.

Except as otherwise agreed in writing by the parties, the State assumes no liability for costs incurred by
Contractor or payment under this Contract, until Contractor is notified in writing that this Contract (or Change
Order) has been approved by the State Administrative Board (if required), approved and signed by all the
parties, and a Purchase Order against the Contract has been issued.

2.004 Attachments & Exhibits
All Attachments and Exhibits affixed to any and all Statement(s) of Work, or appended to or referencing this
Contract, are incorporated in their entirety and form part of this Contract.

2.005 Ordering
The State will issue a written Purchase Order, Blanket Purchase Order, Direct Voucher or Procurement Card
Order, which must be approved by the Contract Administrator or the Contract Administrator's designee, to
order any Services/Deliverables under this Contract. All orders are subject to the terms and conditions of
this Contract. No additional terms and conditions contained on either a Purchase Order or Blanket Purchase
Order apply unless they are also specifically contained in that Purchase Order's or Blanket Purchase Order's
accompanying Statement of Work. Exact quantities to be purchased are unknown, however, the Contractor
will be required to furnish all such materials and services as may be ordered during the CONTRACT period.
Quantities specified, if any, are estimates based on prior purchases, and the State is not obligated to
purchase in these or any other quantities.

2.006 Order of Precedence
(a) The Contract, including any Statements of Work and Exhibits, to the extent not contrary to the
Contract, each of which is incorporated for all purposes, constitutes the entire agreement between the
parties with respect to the subject matter and supersedes all prior agreements, whether written or oral, with
respect to the subject matter and as additional terms and conditions on the purchase order must apply as
limited by Section 2.005.

(b) In the event of any inconsistency between the terms of the Contract and a Statement of Work, the
terms of the Statement of Work will take precedence (as to that Statement of Work only); provided, however,
that a Statement of Work may not modify or amend the terms of the Contract, which may be modified or
amended only by a formal Contract amendment.

2.007 Headings
Captions and headings used in the Contract are for information and organization purposes. Captions and
headings, including inaccurate references, do not, in any way, define or limit the requirements or terms and
conditions of the Contract.
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2.008 Form, Function & Utility
If the Contract is for use of more than one State agency and if the Deliverable/Service does not the meet the
form, function, and utility required by that State agency, that agency may, subject to State purchasing
policies, procure the Deliverable/Service from another source.

2.009 Reformation and Severability
Each provision of the Contract is severable from all other provisions of the Contract and, if one or more of
the provisions of the Contract is declared invalid, the remaining provisions of the Contract remain in full force
and effect.

2.010 Consents and Approvals
Except as expressly provided otherwise in the Contract, if either party requires the consent or approval of the
other party for the taking of any action under the Contract, the consent or approval must be in writing and
must not be unreasonably withheld or delayed.

2.011 No Waiver of Default
If a party fails to insist upon strict adherence to any term of the Contract then the party has not waived the
right to later insist upon strict adherence to that term, or any other term, of the Contract.

2.012 Survival
Any provisions of the Contract that impose continuing obligations on the parties, including without limitation
the parties’ respective warranty, indemnity and confidentiality obligations, survive the expiration or
termination of the Contract for any reason. Specific references to survival in the Contract are solely for
identification purposes and not meant to limit or prevent the survival of any other section.

2.020 Contract Administration

2.021 Issuing Office
This Contract is issued by the Department of Management and Budget, Purchasing Operations and the
Department of Energy, Labor and Economic Growth (collectively, including all other relevant State of
Michigan departments and agencies, the “State”). Purchasing Operations is the sole point of contact in the
State with regard to all procurement and contractual matters relating to the Contract. Purchasing Operations
is the only State office authorized to change, modify, amend, alter or clarify the prices,
specifications, terms and conditions of this Contract. The Contractor Administrator within Purchasing
Operations for this Contract is:

Sue Cieciwa, Buyer Specialist
Purchasing Operations
Department of Management and Budget
Mason Bldg, 2nd Floor
PO Box 30026
Lansing, M1 48909
Cieciwas@michigan.gov
Phone: (517) 373-0301
Fax: (517) 335-0046

2.022 Contract Compliance Inspector (CCI)
After DMB-PurchOps receives the properly executed Contract, it is anticipated that the Director of
Purchasing Operations, in consultation with Department of Energy, Labor and Economic Growth, will direct
the person named below, or any other person so designated, to monitor and coordinate the activities for the
Contract on a day-to-day basis during its term. However, monitoring of this Contract implies no authority to
change, modify, clarify, amend, or otherwise alter the prices, terms, conditions and specifications of
the Contract as that authority is retained by DMB Purchasing Operations. The Contract Compliance
Inspector for this Contract is:
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Jerry ElImblad
Assistant Manager
Physical Plant Division
Michigan Department of Corrections
Grandview Plaza
P.O. Box 30003
Lansing, M1 48909
elmblajr@michigan.gov
Phone: (517) 373-4471
Fax: (517) 241-5129

2.023 Project Manager
The following individual will oversee the project:

Eames Groenleer
MDOC Regional Physical Plant Superintendent, Parnall & Cotton
Michigan Department of Corrections

4000 Cooper St.

Jackson, M1 49210
Groenlee@michigan.gov
Phone: (517) 780-6445

Fax: (517) 780-6599

2.024 Change Requests
The State reserves the right to request from time to time any changes to the requirements and specifications
of the Contract and the work to be performed by the Contractor under the Contract. During the course of
ordinary business, it may become necessary for the State to discontinue certain business practices or create
Additional Services/Deliverables. At a minimum, to the extent applicable, the State would like the Contractor
to provide a detailed outline of all work to be done, including tasks necessary to accomplish the
services/deliverables, timeframes, listing of key personnel assigned, estimated hours for each individual per
task, and a complete and detailed cost justification.

If the Contractor does not so notify the State, the Contractor has no right to claim thereafter that it is entitled
to additional compensation for performing that service or providing that deliverable.

Change Requests:

(a) By giving Contractor written notice within a reasonable time, the State must be entitled to accept
a Contractor proposal for Change, to reject it, or to reach another agreement with Contractor.
Should the parties agree on carrying out a Change, a written Contract Change Notice must be
prepared and issued under this Contract, describing the Change and its effects on the Services and
any affected components of this Contract (a “Contract Change Notice”).

(b) No proposed Change must be performed until the proposed Change has been specified in a
duly executed Contract Change Notice issued by the Department of Management and Budget,
Purchasing Operations.

(c) If the State requests or directs the Contractor to perform any activities that Contractor believes
constitute a Change, the Contractor must notify the State that it believes the requested activities are
a Change before beginning to work on the requested activities. If the Contractor fails to notify the
State before beginning to work on the requested activities, then the Contractor waives any right to
assert any claim for additional compensation or time for performing the requested activities. If the
Contractor commences performing work outside the scope of this Contract and then ceases
performing that work, the Contractor must, at the request of the State, retract any out-of-scope work
that would adversely affect the Contract.

2.025 Notices
Any notice given to a party under the Contract must be deemed effective, if addressed to the party as
addressed below, upon: (i) delivery, if hand delivered; (ii) receipt of a confirmed transmission by facsimile if
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a copy of the notice is sent by another means specified in this Section; (iii) the third Business Day after being
sent by U.S. mail, postage pre-paid, return receipt requested; or (iv) the next Business Day after being sent
by a nationally recognized overnight express courier with a reliable tracking system.

State:

State of Michigan
Purchasing Operations
Attention: Sue Cieciwa
PO Box 30026

530 West Allegan
Lansing, Michigan 48909

Contractor:

Johnson Controls, Inc.

Attention Stephen Anderson
3007 Malmo Drive

Arlington Heights, IL 60005-4727

Either party may change its address where notices are to be sent by giving notice according to this Section.

2.026 Binding Commitments
Representatives of Contractor must have the authority to make binding commitments on Contractor’s behalf
within the bounds set forth in the table. Contractor may change the representatives from time to time upon
written notice.

2.027 Relationship of the Parties
The relationship between the State and Contractor is that of client and independent contractor. No agent,
employee, or servant of Contractor or any of its Subcontractors must be or must be deemed to be an
employee, agent or servant of the State for any reason. Contractor will be solely and entirely responsible
for its acts and the acts of its agents, employees, servants and Subcontractors during the performance of the
Contract.

2.028 Covenant of Good Faith
Each party must act reasonably and in good faith. Unless stated otherwise in the Contract, the parties will
not unreasonably delay, condition or withhold the giving of any consent, decision or approval that is either
requested or reasonably required of them in order for the other party to perform its responsibilities under the
Contract.

2.029 Assignments
(a) Neither party may assign the Contract, or assign or delegate any of its duties or obligations under the
Contract, to any other party (whether by operation of law or otherwise), without the prior written consent of
the other party; provided, however, that the State may assign the Contract to any other State agency,
department, division or department without the prior consent of Contractor and Contractor may assign the
Contract to an affiliate so long as the affiliate is adequately capitalized and can provide adequate assurances
that the affiliate can perform the Contract. The State may withhold consent from proposed assignments,
subcontracts, or novations when the transfer of responsibility would operate to decrease the State’s
likelihood of receiving performance on the Contract or the State’s ability to recover damages.

(b) Contractor may not, without the prior written approval of the State, assign its right to receive payments
due under the Contract. If the State permits an assignment, the Contractor is not relieved of its responsibility
to perform any of its contractual duties, and the requirement under the Contract that all payments must be
made to one entity continues.

(c) If the Contractor intends to assign the contract or any of the Contractor's rights or duties under the
Contract, the Contractor must notify the State in writing at least 90 days before the assignment. The
Contractor also must provide the State with adequate information about the assignee within a reasonable
amount of time before the assignment for the State to determine whether to approve the assignment.
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2.030 General Provisions

2.031 Media Releases
News releases (including promotional literature and commercial advertisements) pertaining to the RFP and
Contract or project to which it relates shall not be made without prior written State approval, and then only in
accordance with the explicit written instructions from the State. No results of the activities associated with
the RFP and Contract are to be released without prior written approval of the State and then only to persons
designated.

2.032 Contract Distribution
Purchasing Operations retains the sole right of Contract distribution to all State agencies and local units of
government unless other arrangements are authorized by Purchasing Operations.

2.033 Permits
Contractor must obtain and pay any associated costs for all required governmental permits, licenses and
approvals for the delivery, installation and performance of the Services. The State must pay for all costs and
expenses incurred in obtaining and maintaining any necessary easements or right of way.

2.034 Website Incorporation
The State is not bound by any content on the Contractor’s website, even if the Contractor’s documentation
specifically referenced that content and attempts to incorporate it into any other communication, unless the
State has actual knowledge of the content and has expressly agreed to be bound by it in a writing that has
been manually signed by an authorized representative of the State.

2.035 Future Bidding Preclusion
Contractor acknowledges that, to the extent this Contract involves the creation, research, investigation or
generation of a future RFP, it may be precluded from bidding on the subsequent RFP. The State reserves
the right to disqualify any Bidder if the State determines that the Bidder has used its position (whether as an
incumbent Contractor, or as a Contractor hired to assist with the RFP development, or as a Vendor offering
free assistance) to gain a competitive advantage on the RFP.

2.036 _Freedom of Information
All information in any proposal submitted to the State by Contractor and this Contract is subject to the
provisions of the Michigan Freedom of Information Act, 1976 Public Act No. 442, as amended, MCL 15.231,
et seq (the “FOIA”).

2.037 Disaster Recovery
Contractor and the State recognize that the State provides essential services in times of natural or man-
made disasters. Therefore, except as so mandated by Federal disaster response requirements, Contractor
personnel dedicated to providing Services/Deliverables under this Contract will provide the State with priority
service for repair and work around in the event of a natural or man-made disaster.

2.040 Financial Provisions

2.041 Fixed Prices for Services/Deliverables
Each Statement of Work or Purchase Order issued under this Contract shall specify (or indicate by reference
to the appropriate Contract Exhibit) the firm, fixed prices for all Services/Deliverables, and the associated
payment milestones and payment amounts. The State may make progress payments to the Contractor
when requested as work progresses, but not more frequently than monthly, in amounts approved by the
Contract Administrator, after negotiation. Contractor must show verification of measurable progress at the
time of requesting progress payments.

2.042 Adjustments for Reductions in Scope of Services/Deliverables
If the scope of the Services/Deliverables under any Statement of Work issued under this Contract is
subsequently reduced by the State, the parties shall negotiate an equitable reduction in Contractor’s charges
under such Statement of Work commensurate with the reduction in scope.
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2.043 Services/Deliverables Covered
For all Services/Deliverables to be provided by Contractor (and its Subcontractors, if any) under this
Contract, the State shall not be obligated to pay any amounts in addition to the charges specified in this
Contract.

2.044 Invoicing and Payment — In General
(a) Each Statement of Work issued under this Contract shall list (or indicate by reference to the
appropriate Contract Exhibit) the prices for all Services/Deliverables, equipment and commaodities to be
provided, and the associated payment milestones and payment amounts.

(b) Each Contractor invoice will show details as to charges by Service/Deliverable component and
location at a level of detail reasonably necessary to satisfy the State’s accounting and charge-back
requirements. Invoices for Services performed on a time and materials basis will show, for each individual,
the number of hours of Services performed during the billing period, the billable skill/labor category for such
person and the applicable hourly billing rate. Prompt payment by the State is contingent on the Contractor’s
invoices showing the amount owed by the State minus any holdback amount to be retained by the State in
accordance with Section 1.064.
(c) Correct invoices will be due and payable by the State, in accordance with the State’s standard
payment procedure as specified in 1984 Public Act No. 279, MCL 17.51 et seq., within 45 days after receipt,
provided the State determines that the invoice was properly rendered.
(d) Contract Payment Schedule
1. Contractor request for performance-based payment.
The Contractor may submit requests for payment of performance-based payments not
more frequently than monthly, in a form and manner acceptable to the Contract
Administrator. Unless otherwise authorized by the Contract Administrator, all performance-
based payments in any period for which payment is being requested shall be included in a
single request, appropriately itemized and totaled.

2. Approval and payment of requests.

a) The Contractor shall not be entitled to payment of a request for performance-based
payment prior to successful accomplishment of the event or performance criterion for
which payment is requested. The Contract Administrator shall determine whether the
event or performance criterion for which payment is requested has been successfully
accomplished in accordance with the terms of the contract. The Contract Administrator
may, at any time, require the Contractor to substantiate the successful performance of
any event or performance criterion, which has been or is represented as being payable.

b) A payment under this performance-based payment clause is a contract financing
payment under the Quick Payment Terms in Section 1.061 of this Contract.

c) The approval by the Contract Administrator of a request for performance-based
payment does not constitute an acceptance by the Government and does not excuse the
Contractor from performance of obligations under this Contract.

2.045 Pro-ration
To the extent there are any Services that are to be paid for on a monthly basis, the cost of such Services
shall be pro-rated for any partial month.

2.046 Antitrust Assignment
The Contractor assigns to the State any claim for overcharges resulting from antitrust violations to the extent
that those violations concern materials or services supplied by third parties to the Contractor, toward
fulfillment of this Contract.

2.047 Final Payment
The making of final payment by the State to Contractor does not constitute a waiver by either party of any
rights or other claims as to the other party’s continuing obligations under the Contract, nor will it constitute a
waiver of any claims by one party against the other arising from unsettled claims or failure by a party to
comply with this Contract, including claims for Services and Deliverables not reasonably
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known until after acceptance to be defective or substandard. Contractor’s acceptance of final payment by
the State under this Contract shall constitute a waiver of all claims by Contractor against the State for
payment under this Contract, other than those claims previously filed in writing on a timely basis and still
unsettled.

2.048 Electronic Payment Requirement
Electronic transfer of funds is required for payments on State Contracts. Contractors are required to register
with the State electronically at http://www.cpexpress.state.mi.us. As stated in Public Act 431 of 1984, all
contracts that the State enters into for the purchase of goods and services shall provide that payment will be
made by electronic fund transfer (EFT).

2.050 Taxes

2.051 Employment Taxes
Contractors are expected to collect and pay all applicable federal, state, and local employment taxes,
including the taxes.

2.052 Sales and Use Taxes
Contractors are required to be registered and to remit sales and use taxes on taxable sales of tangible
personal property or services delivered into the State. Contractors that lack sufficient presence in Michigan
to be required to register and pay tax must do so as a volunteer. This requirement extends to: (1) all
members of any controlled group as defined in § 1563(a) of the Internal Revenue Code and applicable
regulations of which the company is a member, and (2) all organizations under common control as defined in
§ 414(c) of the Internal Revenue Code and applicable regulations of which the company is a member that
make sales at retail for delivery into the State are registered with the State for the collection and remittance
of sales and use taxes. In applying treasury regulations defining “two or more trades or businesses under
common control” the term “organization” means sole proprietorship, a partnership (as defined in § 701(a)(2)
of the Internal Revenue Code), a trust, an estate, a corporation, or a limited liability company.

2.060 Contract Management

2.061 Contractor Personnel Qualifications
All persons assigned by Contractor to the performance of Services under this Contract must be employees
of Contractor or its majority-owned (directly or indirectly, at any tier) subsidiaries (or a State-approved
Subcontractor) and must be fully qualified to perform the work assigned to them. Contractor must include a
similar provision in any subcontract entered into with a Subcontractor. For the purposes of this Contract,
independent contractors engaged by Contractor solely in a staff augmentation role must be treated by the
State as if they were employees of Contractor for this Contract only; however, the State understands that the
relationship between Contractor and Subcontractor is an independent contractor relationship.

2.062 Contractor Key Personnel

(a) The Contractor must provide the Contract Compliance Inspector with the names of the Key
Personnel.
(b) Key Personnel must be dedicated as defined in the Statement of Work to the Project for its duration

in the applicable Statement of Work with respect to other individuals designated as Key Personnel for that
Statement of Work.

(c) The State will have the right to recommend and approve in writing the initial assignment, as well as
any proposed reassignment or replacement, of any Key Personnel. Before assigning an individual to any
Key Personnel position, Contractor will notify the State of the proposed assignment, will introduce the
individual to the appropriate State representatives, and will provide the State with a resume and any other
information about the individual reasonably requested by the State. The State reserves the right to interview
the individual before granting written approval. In the event the State finds a proposed individual
unacceptable, the State will provide a written explanation including reasonable detail outlining the reasons
for the rejection.

(d) Contractor must not remove any Key Personnel from their assigned roles on the Contract without the
prior written consent of the State. The Contractor’s removal of Key Personnel without the prior written
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consent of the State is an unauthorized removal (“Unauthorized Removal”). Unauthorized Removals does
not include replacing Key Personnel for reasons beyond the reasonable control of Contractor, including
illness, disability, leave of absence, personal emergency circumstances, resignation or for cause termination
of the Key Personnel’s employment. Unauthorized Removals does not include replacing Key Personnel
because of promotions or other job movements allowed by Contractor personnel policies or Collective
Bargaining Agreement(s) as long as the State receives prior written notice before shadowing occurs and
Contractor provides 30 days of shadowing unless parties agree to a different time period. The Contractor
with the State must review any Key Personnel replacements, and appropriate transition planning will be
established. Any Unauthorized Removal may be considered by the State to be a material breach of the
Contract, in respect of which the State may elect to exercise its termination and cancellation rights.

(e) The Contractor must notify the Contract Compliance Inspector and the Contract Administrator at
least 10 business days before redeploying non-Key Personnel, who are dedicated to primarily to the Project,
to other projects. If the State does not object to the redeployment by its scheduled date, the Contractor may
then redeploy the non-Key Personnel.

2.063 Re-assignment of Personnel at the State’s Request
The State reserves the right to require the removal from the Project of Contractor personnel found, in the
judgment of the State, to be unacceptable. The State’s request must be written with reasonable detail
outlining the reasons for the removal request. Additionally, the State’s request must be based on legitimate,
good-faith reasons. Replacement personnel for the removed person must be fully qualified for the position.
If the State exercises this right, and the Contractor cannot immediately replace the removed personnel, the
State agrees to an equitable adjustment in schedule or other terms that may be affected by the State’s
required removal. If any incident with removed personnel results in delay not reasonably anticipatable under
the circumstances and which is attributable to the State, the applicable SLAs for the affected Service will not
be counted for a time as agreed to by the parties.

2.064 Contractor Personnel Location
All staff assigned by Contractor to work on the Contract will perform their duties either primarily at
Contractor’s offices and facilities or at State facilities. Without limiting the generality of the foregoing, Key
Personnel will, at a minimum, spend at least the amount of time on-site at State facilities as indicated

in the applicable Statement of Work. Subject to availability, selected Contractor personnel may be assigned
office space to be shared with State personnel.

2.065 Contractor Identification
Contractor employees must be clearly identifiable while on State property by wearing a State-issued badge,
as required. Contractor employees are required to clearly identify themselves and the company they work for
whenever making contact with State personnel by telephone or other means.

2.066 Cooperation with Third Parties
Contractor agrees to cause its personnel and the personnel of any Subcontractors to cooperate with the
State and its agents and other contractors including the State’s Quality Assurance personnel. As reasonably
requested by the State in writing, the Contractor will provide to the State’s agents and other contractors
reasonable access to Contractor’s Project personnel, systems and facilities to the extent the access relates
to activities specifically associated with this Contract and will not interfere or jeopardize the safety or
operation of the systems or facilities. The State acknowledges that Contractor’s time schedule for the
Contract is very specific and agrees not to unnecessarily or unreasonably interfere with, delay or otherwise
impede Contractor’s performance under this Contract with the requests for access.

2.067 Contract Management Responsibilities
The Contractor will be required to assume responsibility for all contractual activities, whether or not that
Contractor performs them. Further, the State will consider the Contractor to be the sole point of contact with
regard to contractual matters, including payment of any and all charges resulting from the anticipated
Contract. If any part of the work is to be subcontracted, the Contract must include a list of Subcontractors,
including firm name and address, contact person and a complete description of work to be subcontracted.
The State reserves the right to approve Subcontractors and to require the Contractor to replace
Subcontractors found to be unacceptable. The Contractor is totally responsible for adherence by the
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Subcontractor to all provisions of the Contract. Any change in Subcontractors must be approved by the
State, in writing, prior to such change.

2.068 Contractor Return of State Equipment/Resources
The Contractor must return to the State any State-furnished equipment, facilities and other resources when
no longer required for the Contract in the same condition as when provided by the State, reasonable wear
and tear excepted.

2.070 _Subcontracting by Contractor

2.071 Contractor full Responsibility
Contractor shall have full responsibility for the successful performance and completion of all of the Services
and Deliverables. The State will consider Contractor to be the sole point of contact with regard to all
contractual matters under this Contract, including payment of any and all charges for Services and
Deliverables.

2.072 State Consent to delegation
Contractor shall not delegate any duties under this Contract to a Subcontractor unless the Department of
Management and Budget, Purchasing Operations has given written consent to such delegation. The State
shall have the right of prior written approval of all Subcontractors and to require Contractor to replace any
Subcontractors found, in the reasonable judgment of the State, to be unacceptable. The State’s request
shall be written with reasonable detail outlining the reasons for the removal request. Additionally, the State’s
request shall be based on legitimate, good-faith reasons. Replacement Subcontractor(s) for the removed
Subcontractor shall be fully qualified for the position. If the State exercises this right, and the Contractor
cannot immediately replace the removed Subcontractor, the State will agree to an equitable adjustment in
schedule or other terms that may be affected by the State’s required removal. If any such incident with a
removed Subcontractor results in delay not reasonable anticipatable under the circumstances and which is
attributable to the State, the applicable SLA for the affected Work will not be counted in time agreed upon by
the parties.

2.073 Subcontractor bound to Contract
In any subcontracts entered into by Contractor for the performance of the Services, Contractor shall require
the Subcontractor, to the extent of the Services to be performed by the Subcontractor, to be bound to
Contractor by the terms of this Contract and to assume toward Contractor all of the obligations and
responsibilities that Contractor, by this Contract, assumes toward the State. The State reserves the right to
receive copies of and review all subcontracts, although Contractor may delete or mask any proprietary
information, including pricing, contained in such contracts before providing them to the State. The
management of any Subcontractor will be the responsibility of Contractor, and Contractor shall remain
responsible for the performance of its Subcontractors to the same extent as if Contractor had not
subcontracted such performance. Contractor shall make all payments to Subcontractors or suppliers of
Contractor. Except as otherwise agreed in writing by the State and Contractor, the State will not be
obligated to direct payments for the Services other than to Contractor. The State’s written approval of any
Subcontractor engaged by Contractor to perform any obligation under this Contract shall not relieve
Contractor of any obligations or performance required under this Contract. Attached as Exhibit A is a list of
the Subcontractors, if any, approved by the State as of the execution of this Contract, together with a copy of
the applicable subcontract.

2.074 Flow Down
Except where specifically approved in writing by the State on a case-by-case basis, Contractor shall flow
down the obligations in Sections 2.031, 2.060, 2.100, 2.110, 2.120, 2.130, 2.200 in all of its agreements with
any Subcontractors.

2.075 Competitive Selection
The Contractor shall select Subcontractors (including suppliers) on a competitive basis to the maximum
practical extent consistent with the objectives and requirements of the Contract.

2.080 State Responsibilities
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2.081 Equipment
The State will provide only the equipment and resources identified in the Statements of Work and other
Contract Exhibits.

2.082 Facilities
The State must designate space as long as it is available and as provided in the Statement of Work, to
house the Contractor’s personnel whom the parties agree will perform the Services/Deliverables at State
facilities (collectively, the “State Facilities”). The Contractor must have reasonable access to, and unless
agreed otherwise by the parties in writing must observe and comply with all rules and regulations relating to
each of the State Facilities (including hours of operation) used by the Contractor in the course of providing
the Services. Contractor agrees that it will not, without the prior written consent of the State, use any State
Facilities or access any State information systems provided for the Contractor’s use, or to which the
Contractor otherwise gains access in the course of performing the Services, for any purpose other than
providing the Services to the State.

2.090 Security

2.091 Background Checks
On a case-by-case basis, the State may investigate the Contractor's personnel before they may have access
to State facilities and systems. The scope of the background check is at the discretion of the State and the
results will be used to determine Contractor personnel eligibility for working within State facilities and
systems. The investigations will include Michigan State Police Background checks (ICHAT) and may include
the National Crime Information Center (NCIC) Finger Prints. Proposed Contractor personnel may be
required to complete and submit an RI-8 Fingerprint Card for the NCIC Finger Print Check. Any request for
background checks will be initiated by the State and will be reasonably related to the type of work requested.

All Contractor personnel will also be expected to comply with the State’s security and acceptable use policies
for State IT equipment and resources. See http://www.michigan.gov/dit. Furthermore, Contractor personnel
will be expected to agree to the State’s security and acceptable use policies before the Contractor personnel
will be accepted as a resource to perform work for the State. It is expected the Contractor will present these
documents to the prospective employee before the Contractor presents the individual to the State as a
proposed resource. Contractor staff will be expected to comply with all Physical Security procedures in
place within the facilities where they are working.

See Attachment | - Special Working Rules Department of Corrections Inside and Outside Prisons.

2.092 Security Breach Notification
If the Contractor breaches this Section, the Contractor must (i) promptly cure any deficiencies and (i) comply
with any applicable federal and state laws and regulations pertaining to unauthorized disclosures.
Contractor and the State will cooperate to mitigate, to the extent practicable, the effects of any breach,
intrusion, or unauthorized use or disclosure. Contractor must report to the State in writing any use or
disclosure of Confidential Information, whether suspected or actual, other than as provided for by the
Contract within 10 days of becoming aware of the use or disclosure or the shorter time period as is
reasonable under the circumstances.

2.093 PCI Data Security Requirements — Deleted, Not Applicable

2.100 Confidentiality

2.101 Confidentiality
Contractor and the State each acknowledge that the other possesses and will continue to possess
confidential information that has been developed or received by it. As used in this Section, “Confidential
Information” of Contractor must mean all non-public proprietary information of Contractor (other than
Confidential Information of the State as defined below) which is marked confidential, restricted, proprietary or
with a similar designation. “Confidential Information” of the State must mean any information which is
retained in confidence by the State (or otherwise required to be held in confidence by the State under
applicable federal, state and local laws and regulations) or which, in the case of tangible materials provided
to Contractor by the State under its performance under this Contract, is marked as confidential, proprietary
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or with a similar designation by the State. “Confidential Information” excludes any information (including this
Contract) that is publicly available under the Michigan FOIA.

2.102 Protection and Destruction of Confidential Information
The State and Contractor will each use at least the same degree of care to prevent disclosing to third
parties the Confidential Information of the other as it employs to avoid unauthorized disclosure, publication or
dissemination of its own confidential information of like character, but in no event less than reasonable care.
Neither Contractor nor the State will (i) make any use of the Confidential Information of the other except as
contemplated by this Contract, (ii) acquire any right in or assert any lien against the Confidential Information
of the other, or (iii) if requested to do so, refuse for any reason to promptly return the other party's
Confidential Information to the other party. Each party will limit disclosure of the other party’s Confidential
Information to employees and Subcontractors who must have
access to fulfill the purposes of this Contract. Disclosure to, and use by, a Subcontractor is permissible
where (A) use of a Subcontractor is authorized under this Contract, (B) the disclosure is necessary or
otherwise naturally occurs in connection with work that is within the Subcontractor's scope of responsibility,
and (C) Contractor obligates the Subcontractor in a written Contract to maintain the State’s Confidential
Information in confidence. At the State's request, any employee of Contractor and of any Subcontractor
having access or continued access to the State’s Confidential Information may be required to execute an
acknowledgment that the employee has been advised of Contractor’s and the Subcontractor’s obligations
under this Section and of the employee’s obligation to Contractor or Subcontractor, as the case may be, to
protect the Confidential Information from unauthorized use or disclosure.

Promptly upon termination or cancellation of the Contract for any reason, Contractor must certify to the State
that Contractor has destroyed all State Confidential Information.

2.103 Exclusions
Notwithstanding the foregoing, the provisions of Section 2.100 will not apply to any particular information
which the State or Contractor can demonstrate (i) was, at the time of disclosure to it, in the public domain; (ii)
after disclosure to it, is published or otherwise becomes part of the public domain through no fault of the
receiving party; (iii) was in the possession of the receiving party at the time of disclosure to it without an
obligation of confidentiality; (iv) was received after disclosure to it from a third party who had a lawful right to
disclose the information to it without any obligation to restrict its further disclosure; or (v) was independently
developed by the receiving party without reference to Confidential Information of the furnishing party.
Further, the provisions of Section 2.100 will not apply to any particular Confidential Information to the extent
the receiving party is required by law to disclose the Confidential Information, provided that the receiving
party (i) promptly provides the furnishing party with notice of the legal request, and (ii) assists the furnishing
party in resisting or limiting the scope of the disclosure as reasonably requested by the furnishing party.

2.104 No Implied Rights
Nothing contained in this Section must be construed as obligating a party to disclose any particular
Confidential Information to the other party, or as granting to or conferring on a party, expressly or impliedly,
any right or license to the Confidential Information of the other party.

2.105 Respective Obligations
The parties’ respective obligations under this Section must survive the termination or expiration of this
Contract for any reason.

2.110 Records and Inspections

2.111 Inspection of Work Performed
The State’s authorized representatives must at all reasonable times and with 10 days prior written request,
have the right to enter Contractor’s premises, or any other places, where the Services are being
performed, and must have access, upon reasonable request, to interim drafts of Deliverables or work-in-
progress. Upon 10 Days prior written notice and at all reasonable times, the State’s representatives must be
allowed to inspect, monitor, or otherwise evaluate the work being performed and to the extent that the
access will not reasonably interfere or jeopardize the safety or operation of the systems or facilities.
Contractor must provide all reasonable facilities and assistance for the State’s representatives.
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2.112 Examination of Records
For seven years after the Contractor provides any work under this Contract (the "Audit Period"), the State
may examine and copy any of Contractor’s books, records, documents and papers pertinent to establishing
Contractor’s compliance with the Contract and with applicable laws and rules. The State must notify the
Contractor 20 days before examining the Contractor's books and records. The State does not have the right
to review any information deemed confidential by the Contractor to the extent access would require the
confidential information to become publicly available. This provision also applies to the books, records,
accounts, documents and papers, in print or electronic form, of any parent, affiliated or subsidiary
organization of Contractor, or any Subcontractor of Contractor performing services in connection with the
Contract.

2.113 Retention of Records
Contractor must maintain at least until the end of the Audit Period all pertinent financial and accounting
records (including time sheets and payroll records, and information pertaining to the Contract and to the
Services, equipment, and commaodities provided under the Contract) pertaining to the Contract according to
generally accepted accounting principles and other procedures specified in this Section. Financial and
accounting records must be made available, upon request, to the State at any time during the Audit Period.
If an audit, litigation, or other action involving Contractor’s records is initiated before the end of the Audit
Period, the records must be retained until all issues arising out of the audit, litigation, or other action are
resolved or until the end of the Audit Period, whichever is later.

2.114 Audit Resolution
If necessary, the Contractor and the State will meet to review each audit report promptly after issuance. The
Contractor will respond to each audit report in writing within 30 days from receipt of the report, unless a
shorter response time is specified in the report. The Contractor and the State must develop, agree upon and
monitor an action plan to promptly address and resolve any deficiencies, concerns, and/or recommendations
in the audit report.

2.115 Errors

(a) If the audit demonstrates any errors in the documents provided to the State, then the amount in error
must be reflected as a credit or debit on the next invoice and in subsequent invoices until the amount is paid
or refunded in full. However, a credit or debit may not be carried for more than four invoices. If a balance
remains after four invoices, then the remaining amount will be due as a payment or refund within 45 days of
the last quarterly invoice that the balance appeared on or termination of the contract, whichever is earlier.

(b) In addition to other available remedies, the difference between the payment received and the correct
payment amount is greater than 10%, then the Contractor must pay all of the reasonable costs of the audit.

2.120 Warranties

2.121 Warranties and Representations
The Contractor represents and warrants:

(a) It is capable in all respects of fulfilling and must fulfill all of its obligations under this Contract. The
performance of all obligations under this Contract must be provided in a timely, professional, and workman-
like manner and must meet the performance and operational standards required under this Contract.

(b) The Contract Appendices, Attachments and Exhibits identify the equipment and software and
services necessary for the Deliverable(s) to perform and Services to operate in compliance with the
Contract’s requirements and other standards of performance.

(c) It is the lawful owner or licensee of any Deliverable licensed or sold to the State by Contractor or
developed by Contractor under this Contract, and Contractor has all of the rights necessary to convey to the
State the ownership rights or licensed use, as applicable, of any and all Deliverables. None of the
Deliverables provided by Contractor to the State under this Contract, nor their use by the State, will infringe
the patent, copyright, trade secret, or other proprietary rights of any third party.
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(d) If, under this Contract, Contractor procures any equipment, software or other Deliverable for the
State (including equipment, software and other Deliverables manufactured, re-marketed or otherwise sold by
Contractor under Contractor’s name), then in addition to Contractor’s other responsibilities with respect to
the items in this Contract, Contractor must assign or otherwise transfer to the State or its designees, or
afford the State the benefits of, any manufacturer's warranty for the Deliverable.

(e) The contract signatory has the power and authority, including any necessary corporate
authorizations, necessary to enter into this Contract, on behalf of Contractor.

() It is qualified and registered to transact business in all locations where required.

(9) Neither the Contractor nor any Affiliates, nor any employee of either, has, must have, or must
acquire, any contractual, financial, business, or other interest, direct or indirect, that would conflict in any
manner or degree with Contractor’s performance of its duties and responsibilities to the State under this
Contract or otherwise create an appearance of impropriety with respect to the award or performance of this
Agreement. Contractor must notify the State about the nature of the conflict or appearance of impropriety
within two days of learning about it.

(h) Neither Contractor nor any Affiliates, nor any employee of either has accepted or must accept
anything of value based on an understanding that the actions of the Contractor or Affiliates or employee on
behalf of the State would be influenced. Contractor must not attempt to influence any State employee by the
direct or indirect offer of anything of value.

0] Neither Contractor nor any Affiliates, nor any employee of either has paid or agreed to pay any
person, other than bona fide employees and consultants working solely for Contractor or the Affiliate, any
fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting
from the award or making of this Contract.

)] The prices proposed by Contractor were arrived at independently, without consultation,
communication, or agreement with any other Bidder for the purpose of restricting competition; the prices
guoted were not knowingly disclosed by Contractor to any other Bidder; and no attempt was made by
Contractor to induce any other person to submit or not submit a proposal for the purpose of restricting
competition.

(k) All financial statements, reports, and other information furnished by Contractor to the State as part of
its response to the RFP or otherwise in connection with the award of this Contract fairly and accurately
represent the business, properties, financial condition, and results of operations of Contractor as of the
respective dates, or for the respective periods, covered by the financial statements, reports, other
information. Since the respective dates or periods covered by the financial statements, reports, or other
information, there have been no material adverse change in the business, properties, financial condition, or
results of operations of Contractor.

0] All written information furnished to the State by or for the Contractor in connection with this Contract,
including its bid, is true, accurate, and complete, and contains no untrue statement of material fact or omits
any material fact necessary to make the information not misleading.

(m) It is not in material default or breach of any other contract or agreement that it may have with the
State or any of its departments, commissions, boards, or agencies. Contractor further represents and
warrants that it has not been a party to any contract with the State or any of its departments that was
terminated by the State or the department within the previous five years for the reason that Contractor failed
to perform or otherwise breached an obligation of the contract.

(n) If any of the certifications, representations, or disclosures made in the Contractor’s original bid
response change after contract award, the Contractor is required to report those changes immediately to the
Department of Management and Budget, Purchasing Operations.

2.122 Warranty of Merchantability
Goods provided by Contractor under this agreement shall be merchantable. All goods provided under this
Contract shall be of good quality within the description given by the State, shall be fit for their ordinary
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purpose, shall be adequately contained and packaged within the description given by the State, shall
conform to the agreed upon specifications, and shall conform to the affirmations of fact made by the
Contractor or on the container or label.

2.123 Warranty of Fitness for a Particular Purpose
When the Contractor has reason to know or knows any particular purpose for which the goods are required,
and the State is relying on the Contractor’s skill or judgment to select or furnish suitable goods, there is a
warranty that the goods are fit for such purpose.

2.124 Warranty of Title
Contractor shall, in providing goods to the State, convey good title in those goods, whose transfer is right
and lawful. All goods provided by Contractor shall be delivered free from any security interest, lien, or
encumbrance of which the State, at the time of contracting, has no knowledge. Goods provided by
Contractor, under this Contract, shall be delivered free of any rightful claim of any third person by of
infringement or the like.

2.125 Equipment Warranty
To the extent Contractor is responsible under this Contract for maintaining equipment/system(s), Contractor
represents and warrants that it will maintain the equipment/system(s) in good operating condition and will
undertake all repairs and preventive maintenance according to the applicable manufacturer's
recommendations for the period specified in this Contract.

The Contractor represents and warrants that the equipment/system(s) are in good operating condition and
operate and perform to the requirements and other standards of performance contained in this Contract,

when installed, at the time of Final Acceptance by the State, and for a period of one year commencing upon
the first day following Final Acceptance.

Within one business day of notification from the State, the Contractor must adjust, repair or replace all
equipment that is defective or not performing in compliance with the Contract. The Contractor

must assume all costs for replacing parts or units and their installation including transportation and delivery
fees, if any.

The Contractor must provide a toll-free telephone number to allow the State to report equipment failures and
problems to be remedied by the Contractor.

The Contractor agrees that all warranty service it provides under this Contract must be performed by Original
Equipment Manufacturer (OEM) trained, certified and authorized technicians.

The Contractor is the sole point of contact for warranty service. The Contractor warrants that it will pass
through to the State any warranties obtained or available from the original equipment manufacturer, including
any replacement, upgraded, or additional equipment warranties.

All warranty work must be performed on the State of Michigan worksite(s).

2.126 Equipment to be New
If applicable, all equipment provided under this Contract by Contractor shall be new where Contractor has
knowledge regarding whether the equipment is new or assembled from new or serviceable used parts that
are like new in performance or has the option of selecting one or the other. Equipment that is assembled
from new or serviceable used parts that are like new in performance is acceptable where Contractor does
not have knowledge or the ability to select one or other, unless specifically agreed otherwise in writing by the
State.

2.127 Prohibited Products
The State will not accept salvage, distressed, outdated or discontinued merchandise. Shipping of such
merchandise to any State agency, as a result of an order placed against the Contract, shall be considered
default by the Contractor of the terms and conditions of the Contract and may result in cancellation of the
Contract by the State. The brand and product number offered for all items shall remain consistent for the

- Page 62



Contract No. 071B0200357

term of the Contract, unless Purchasing Operations has approved a change order pursuant to Section
2.024.

2.128 Consequences For Breach
In addition to any remedies available in law, if the Contractor breaches any of the warranties contained in
this section, the breach may be considered as a default in the performance of a material obligation of this
Contract.

2.130 Insurance

2.131 Liability Insurance
The Contractor must provide proof of the minimum levels of insurance coverage as indicated below. The
insurance must protect the State from claims which may arise out of or result from the Contractor’s
performance of services under the terms of this Contract, whether the services are performed by the
Contractor, or by any Subcontractor, or by anyone directly or indirectly employed by any of them, or by
anyone for whose acts they may be liable.

The Contractor waives all rights against the State of Michigan, its departments, divisions, agencies, offices,
commissions, officers, employees and agents for recovery of damages to the extent these damages are
covered by the insurance policies the Contractor is required to maintain under this Contract.

All insurance coverages provided relative to this Contract/Purchase Order are PRIMARY and NON-
CONTRIBUTING to any comparable liability insurance (including self-insurances) carried by the State.

The insurance must be written for not less than any minimum coverage specified in this Contract or required
by law, whichever is greater.

The insurers selected by Contractor must have an A.M. Best rating of A or better, or as otherwise approved
in writing by the State, or if the ratings are no longer available, with a comparable rating from a recognized
insurance rating agency. All policies of insurance required in this Contract must be issued by companies
that have been approved to do business in the State.

See www.michigan.gov/dleg.

Where specific limits are shown, they are the minimum acceptable limits. If Contractor’s policy contains
higher limits, the State must be entitled to coverage to the extent of the higher limits.

The Contractor is required to pay for and provide the type and amount of insurance checked M below:
M 1. Commercial General Liability with the following minimum coverage:

$2,000,000 General Aggregate Limit other than Products/Completed Operations
$2,000,000 Products/Completed Operations Aggregate Limit

$1,000,000 Personal & Advertising Injury Limit

$1,000,000 Each Occurrence Limit

The Contractor must list the State of Michigan, its departments, divisions, agencies, offices, commissions,
officers, employees and agents as ADDITIONAL INSUREDS on the Commercial General Liability certificate.
The Contractor also agrees to provide evidence that insurance policies contain a waiver of subrogation by
the insurance company.

M 2. If a motor vehicle is used to provide services or products under this Contract, the Contractor
must have vehicle liability insurance on any auto including owned, hired and non-owned vehicles used in
Contractor's business for bodily injury and property damage as required by law.

The Contractor must list the State of Michigan, its departments, divisions, agencies, offices, commissions,
officers, employees and agents as ADDITIONAL INSUREDS on the vehicle liability certificate. The
Contractor also agrees to provide evidence that insurance policies contain a waiver of subrogation by the
insurance company.
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M 3. Workers’ compensation coverage must be provided according to applicable laws governing
the employees and employers work activities in the state of the Contractor’s domicile. If the applicable
coverage is provided by a self-insurer, proof must be provided of approved self-insured authority by the
jurisdiction of domicile. For employees working outside of the state of qualification, Contractor must provide
appropriate certificates of insurance proving mandated coverage levels for the jurisdictions where the
employees’ activities occur.

Any certificates of insurance received must also provide a list of states where the coverage is applicable.

The Contractor also agrees to provide evidence that insurance policies contain a waiver of subrogation by
the insurance company. This provision must not be applicable where prohibited or limited by the laws of the
jurisdiction in which the work is to be performed.

M 4, Employers liability insurance with the following minimum limits:

$100,000 each accident
$100,000 each employee by disease
$500,000 aggregate disease

O 5. Employee Fidelity, including Computer Crimes, insurance naming the State as a loss payee,
providing coverage for direct loss to the State and any legal liability of the State arising out of or related to
fraudulent or dishonest acts committed by the employees of Contractor or its Subcontractors, acting alone or
in collusion with others, in a minimum amount of one million dollars ($1,000,000.00) with a maximum
deductible of fifty thousand dollars ($50,000.00).

M 6. Umbrella or Excess Liability Insurance in a minimum amount of ten million dollars
($10,000,000.00), which must apply, at a minimum, to the insurance required in Subsection 1 (Commercial
General Liability) above.

O 7. Professional Liability (Errors and Omissions) Insurance with the following minimum
coverage: three million dollars ($3,000,000.00) each occurrence and three million dollars ($3,000,000.00)
annual aggregate.

O 8. Fire and Personal Property Insurance covering against any loss or damage to the office
space used by Contractor for any reason under this Contract, and the equipment, software and other
contents of the office space, including without limitation, those contents used by Contractor to provide the
Services to the State, up to its replacement value, where the office space and its contents are under the
care, custody and control of Contractor. The policy must cover all risks of direct physical loss or damage,
including without limitation, flood and earthquake coverage and coverage for computer hardware and
software. The State must be endorsed on the policy as a loss payee as its interests appeatr.

2.132 Subcontractor Insurance Coverage
Except where the State has approved in writing a Contractor subcontract with other insurance provisions,
Contractor must require all of its Subcontractors under this Contract to purchase and maintain the insurance
coverage as described in this Section for the Contractor in connection with the performance of work by those
Subcontractors. Alternatively, Contractor may include any Subcontractors under Contractor’s insurance on
the coverage required in this Section. Subcontractor(s) must fully comply with the insurance coverage
required in this Section. Failure of Subcontractor(s) to comply with insurance requirements does not limit
Contractor’s liability or responsibility.

2.133 Certificates of Insurance and Other Requirements
Contractor must furnish to DMB-PurchOps, certificate(s) of insurance verifying insurance coverage or
providing satisfactory evidence of self-insurance as required in this Section (the “Certificates”). The
Certificate must be on the standard “accord” form or equivalent. THE CONTRACT OR PURCHASE ORDER
NO. MUST BE SHOWN ON THE CERTIFICATE OF INSURANCE TO ASSURE CORRECT FILING. All
Certificate(s) are to be prepared and submitted by the Insurance Provider. All
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Certificate(s) must contain a provision indicating that coverages afforded under the policies WILL NOT BE
CANCELLED, MATERIALLY CHANGED, OR NOT RENEWED without 30 days prior written

notice, except for 10 days for non-payment of premium, having been given to the Director of Purchasing
Operations, Department of Management and Budget. The notice must include the Contract or Purchase
Order number affected. Before the Contract is signed, and not less than 20 days before the insurance
expiration date every year thereafter, the Contractor must provide evidence that the State and its agents,
officers and employees are listed as additional insureds under each commercial general liability and
commercial automobile liability policy. In the event the State approves the representation of the State by the
insurer’s attorney, the attorney may be required to be designated as a Special Assistant Attorney General by
the Attorney General of the State of Michigan.

The Contractor must maintain all required insurance coverage throughout the term of the Contract and any
extensions and, in the case of claims-made Commercial General Liability policies, must secure tail coverage
for at least three years following the expiration or termination for any reason of this Contract. The minimum
limits of coverage specified above are not intended, and must not be construed, to limit any liability or
indemnity of Contractor under this Contract to any indemnified party or other persons. Contractor is
responsible for all deductibles with regard to the insurance. If the Contractor fails to pay any premium for
required insurance as specified in this Contract, or if any insurer cancels or significantly reduces any
required insurance as specified in this Contract without the State’s written consent, then the State may, after
the State has given the Contractor at least 30 days written notice, pay the premium or procure similar
insurance coverage from another company or companies. The State may deduct any part of the cost from
any payment due the Contractor, or the Contractor must pay that cost upon demand by the State.
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2.140 Indemnification

2.141 General Indemnification
To the extent permitted by law, the Contractor must indemnify, defend and hold harmless the State from
liability, including all claims and losses, and all related costs and expenses (including reasonable attorneys’
fees and costs of investigation, litigation, settlement, judgments, interest and penalties), accruing or resulting
to any person, firm or corporation that may be injured or damaged by the Contractor in the performance of
this Contract and that are attributable to the negligence or tortious acts of the Contractor or any of its
Subcontractors, or by anyone else for whose acts any of them may be liable.

2.142 Code Indemnification
To the extent permitted by law, the Contractor shall indemnify, defend and hold harmless the State from any
claim, loss, or expense arising from Contractor’s breach of the No Surreptitious Code Warranty.

2.143 Employee Indemnification
In any claims against the State of Michigan, its departments, divisions, agencies, sections, commissions,
officers, employees and agents, by any employee of the Contractor or any of its Subcontractors, the
indemnification obligation under the Contract must not be limited in any way by the amount or type of
damages, compensation or benefits payable by or for the Contractor or any of its Subcontractors under
worker’s disability compensation acts, disability benefit acts or other employee benefit acts. This
indemnification clause is intended to be comprehensive. Any overlap in provisions, or the fact that greater
specificity is provided as to some categories of risk, is not intended to limit the scope of indemnification
under any other provisions.

2.144 Patent/Copyright Infringement Indemnification
To the extent permitted by law, the Contractor must indemnify, defend and hold harmless the State from and
against all losses, liabilities, damages (including taxes), and all related costs and expenses (including
reasonable attorneys’ fees and costs of investigation, litigation, settlement, judgments, interest and
penalties) incurred in connection with any action or proceeding threatened or brought against the State to the
extent that the action or proceeding is based on a claim that any piece of equipment, software, commodity or
service supplied by the Contractor or its Subcontractors, or the operation of the equipment, software,
commodity or service, or the use or reproduction of any documentation provided with the equipment,
software, commodity or service infringes any United States patent, copyright, trademark or trade secret of
any person or entity, which is enforceable under the laws of the United States.

In addition, should the equipment, software, commodity, or service, or its operation, become or in the State’s
or Contractor’s opinion be likely to become the subject of a claim of infringement, the Contractor must at the
Contractor’s sole expense (i) procure for the State the right to continue using the equipment, software,
commodity or service or, if the option is not reasonably available to the Contractor, (ii) replace or modify to
the State’s satisfaction the same with equipment, software, commodity or service of equivalent function and
performance so that it becomes non-infringing, or, if the option is not reasonably available to Contractor, (iii)
accept its return by the State with appropriate credits to the State against the Contractor’s charges and
reimburse the State for any losses or costs incurred as a consequence of the State ceasing its use and
returning it.

Notwithstanding the foregoing, the Contractor has no obligation to indemnify or defend the State for, or to
pay any costs, damages or attorneys’ fees related to, any claim based upon (i) equipment developed based
on written specifications of the State; (ii) use of the equipment in a configuration other than implemented or
approved in writing by the Contractor, including, but not limited to, any modification of the equipment by the
State; or (iii) the combination, operation, or use of the equipment with equipment or software not supplied by
the Contractor under this Contract.

2.145 Continuation of Indemnification Obligations
The Contractor’s duty to indemnify under this Section continues in full force and effect, notwithstanding the
expiration or early cancellation of the Contract, with respect to any claims based on facts or conditions that
occurred before expiration or cancellation.
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2.146 Indemnification Procedures
The procedures set forth below must apply to all indemnity obligations under this Contract.

() After the State receives notice of the action or proceeding involving a claim for which it will seek
indemnification, the State must promptly notify Contractor of the claim in writing and take or assist Contractor
in taking, as the case may be, any reasonable action to avoid the imposition of a default judgment against
Contractor. No failure to notify the Contractor relieves the Contractor of its indemnification obligations except
to the extent that the Contractor can prove damages attributable to the failure. Within 10 days following
receipt of written notice from the State relating to any claim, the Contractor must notify the State in writing
whether Contractor agrees to assume control of the defense and settlement of that claim (a “Notice of
Election”). After notifying Contractor of a claim and before the State receiving Contractor’s Notice of
Election, the State is entitled to defend against the claim, at the Contractor’s expense, and the Contractor will
be responsible for any reasonable costs incurred by the State in defending against the claim during that
period.

(b) If Contractor delivers a Notice of Election relating to any claim: (i) the State is entitled to participate
in the defense of the claim and to employ counsel at its own expense to assist in the handling of the claim
and to monitor and advise the State about the status and progress of the defense; (ii) the Contractor must, at
the request of the State, demonstrate to the reasonable satisfaction of the State, the Contractor’s financial
ability to carry out its defense and indemnity obligations under this Contract; (iii)

the Contractor must periodically advise the State about the status and progress of the defense and must
obtain the prior written approval of the State before entering into any settlement of the claim or ceasing to
defend against the claim and (iv) to the extent that any principles of Michigan governmental or public law
may be involved or challenged, the State has the right, at its own expense, to control the defense of that
portion of the claim involving the principles of Michigan governmental or public law. But the State may retain
control of the defense and settlement of a claim by notifying the Contractor in writing within 10 days after the
State’s receipt of Contractor’s information requested by the State under clause (ii) of this paragraph if the
State determines that the Contractor has failed to demonstrate to the reasonable satisfaction of the State the
Contractor’s financial ability to carry out its defense and indemnity obligations under this Section. Any
litigation activity on behalf of the State, or any of its subdivisions under this Section, must be coordinated
with the Department of Attorney General. In the event the insurer’s attorney represents the State under this
Section, the insurer’s attorney may be required to be designated as a Special Assistant Attorney General by
the Attorney General of the State of Michigan.

(c) If Contractor does not deliver a Notice of Election relating to any claim of which it is notified by the
State as provided above, the State may defend the claim in the manner as it may deem appropriate, at the
cost and expense of Contractor. If it is determined that the claim was one against which Contractor was
required to indemnify the State, upon request of the State, Contractor must promptly reimburse the State for
all the reasonable costs and expenses.

2.150 Termination/Cancellation

2.151 Notice and Right to Cure
If the Contractor breaches the contract, and the State in its sole discretion determines that the breach is
curable, then the State will provide the Contractor with written notice of the breach and a time period (not
less than 30 days) to cure the Breach. The notice of breach and opportunity to cure is inapplicable for
successive or repeated breaches or if the State determines in its sole discretion that the breach poses a
serious and imminent threat to the health or safety of any person or the imminent loss, damage, or
destruction of any real or tangible personal property.

2.152 Termination for Cause
(a) The State may terminate this contract, for cause, by notifying the Contractor in writing, if the
Contractor (i) breaches any of its material duties or obligations under this Contract (including a Chronic
Failure to meet any particular SLA), or (ii) fails to cure a breach within the time period specified in the written
notice of breach provided by the State
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(b) If this Contract is terminated for cause, the Contractor must pay all costs incurred by the State in
terminating this Contract, including but not limited to, State administrative costs, reasonable attorneys’ fees
and court costs, and any reasonable additional costs the State may incur to procure the
Services/Deliverables required by this Contract from other sources. Re-procurement costs are not
consequential, indirect or incidental damages, and cannot be excluded by any other terms otherwise
included in this Contract, provided the costs are not in excess of 50% more than the prices for the
Service/Deliverables provided under this Contract.

(c) If the State chooses to partially terminate this Contract for cause, charges payable under this
Contract will be equitably adjusted to reflect those Services/Deliverables that are terminated and the State
must pay for all Services/Deliverables for which Final Acceptance has been granted provided up to the
termination date. Services and related provisions of this Contract that are terminated for cause must cease
on the effective date of the termination.

(d) If the State terminates this Contract for cause under this Section, and it is determined, for any
reason, that Contractor was not in breach of contract under the provisions of this section, that termination for
cause must be deemed to have been a termination for convenience, effective as of the same date, and the
rights and obligations of the parties must be limited to that otherwise provided in this Contract for a
termination for convenience.

2.153 Termination for Convenience
The State may terminate this Contract for its convenience, in whole or part, if the State determines that a
termination is in the State’s best interest. Reasons for the termination must be left to the sole discretion of
the State and may include, but not necessarily be limited to (a) the State no longer needs the Services or
products specified in the Contract, (b) relocation of office, program changes, changes in laws, rules, or
regulations make implementation of the Services no longer practical or feasible, (c) unacceptable prices for
Additional Services or New Work requested by the State, or (d) falsification or misrepresentation, by
inclusion or non-inclusion, of information material to a response to any RFP issued by the State. The State
may terminate this Contract for its convenience, in whole or in part, by giving Contractor written notice at
least 30 days before the date of termination. If the State chooses to terminate this Contract in part, the
charges payable under this Contract must be equitably adjusted to reflect those Services/Deliverables that
are terminated. Services and related provisions of this Contract that are terminated for cause must cease on
the effective date of the termination.

2.154 Termination for Non-Appropriation
(a) Contractor acknowledges that, if this Contract extends for several fiscal years, continuation of this
Contract is subject to appropriation or availability of funds for this Contract. If funds to enable the State to
effect continued payment under this Contract are not appropriated or otherwise made available, the State
must terminate this Contract and all affected Statements of Work, in whole or in part, at the end of the last
period for which funds have been appropriated or otherwise made available by giving written notice of
termination to Contractor. The State must give Contractor at least 30 days advance written notice of
termination for non-appropriation or unavailability (or the time as is available if the State receives notice of
the final decision less than 30 days before the funding cutoff).

(b) If funding for the Contract is reduced by law, or funds to pay Contractor for the agreed-to level of the
Services or production of Deliverables to be provided by Contractor are not appropriated or otherwise
unavailable, the State may, upon 30 days written notice to Contractor, reduce the level of the Services or the
change the production of Deliverables in the manner and for the periods of time as the State may elect. The
charges payable under this Contract will be equitably adjusted to reflect any equipment, services or
commodities not provided by reason of the reduction.

(c) If the State terminates this Contract, eliminates certain Deliverables, or reduces the level of Services
to be provided by Contractor under this Section, the State must pay Contractor for all Work-in-Process
performed through the effective date of the termination or reduction in level, as the case may be and as
determined by the State, to the extent funds are available. This Section will not preclude Contractor from
reducing or stopping Services/Deliverables or raising against the State in a court of competent jurisdiction,
any claim for a shortfall in payment for Services performed or Deliverables finally accepted before the
effective date of termination.
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2.155 Termination for Criminal Conviction
The State may terminate this Contract immediately and without further liability or penalty in the event
Contractor, an officer of Contractor, or an owner of a 25% or greater share of Contractor is convicted of a
criminal offense related to a State, public or private Contract or subcontract.

2.156 Termination for Approvals Rescinded
The State may terminate this Contract if any final administrative or judicial decision or adjudication
disapproves a previously approved request for purchase of personal services under Constitution 1963,
Article 11, § 5, and Civil Service Rule 7-1. In that case, the State will pay the Contractor for only the work
completed to that point under the Contract. Termination may be in whole or in part and may be immediate
as of the date of the written notice to Contractor or may be effective as of the date stated in the written
notice.

2.157 Rights and Obligations upon Termination
(a) If the State terminates this Contract for any reason, the Contractor must (a) stop all work as
specified in the notice of termination, (b) take any action that may be necessary, or that the State may direct,
for preservation and protection of Deliverables or other property derived or resulting from this Contract that
may be in Contractor’s possession, (c) return all materials and property provided directly or indirectly to
Contractor by any entity, agent or employee of the State, (d) transfer title in, and deliver to, the State, unless
otherwise directed, all Deliverables intended to be transferred to the State at the termination of the Contract
and which are resulting from the Contract (which must be provided to the State on an “As-Is” basis except to
the extent the amounts paid by the State in respect of the items included compensation to Contractor for the
provision of warranty services in respect of the materials), and (e) take any action to mitigate and limit any
potential damages, or requests for Contractor adjustment or termination settlement costs, to the maximum
practical extent, including terminating or limiting as otherwise applicable those subcontracts and outstanding
orders for material and supplies resulting from the terminated Contract.

(b) If the State terminates this Contract before its expiration for its own convenience, the State must pay
Contractor for all charges due for Services provided before the date of termination and, if applicable, as a
separate item of payment under this Contract, for Work In Process, on a percentage of completion basis at
the level of completion determined by the State. All completed or partially completed Deliverables prepared
by Contractor under this Contract, at the option of the State, becomes the State’s property, and Contractor is
entitled to receive equitable fair compensation for the Deliverables. Regardless of the basis for the
termination, the State is not obligated to pay, or otherwise compensate, Contractor for any lost expected
future profits, costs or expenses incurred with respect to Services not actually performed for the State.

(c) Upon a good faith termination, the State may assume, at its option, any subcontracts and
agreements for services and deliverables provided under this Contract, and may further pursue completion
of the Services/Deliverables under this Contract by replacement contract or otherwise as the State may in its
sole judgment deem expedient.

2.158 Reservation of Rights
Any termination of this Contract or any Statement of Work issued under it by a party must be with full
reservation of, and without prejudice to, any rights or remedies otherwise available to the party with respect
to any claims arising before or as a result of the termination.

2.160 Termination by Contractor

2.161 Termination by Contractor
If the State breaches the Contract, and the Contractor in its sole discretion determines that the breach is
curable, then the Contractor will provide the State with written notice of the breach and a time period (not
less than 30 days) to cure the breach. The Notice of Breach and opportunity to cure is inapplicable for
successive and repeated breaches.

The Contractor may terminate this Contract if the State (i) materially breaches its obligation to pay the
Contractor undisputed amounts due and owing under this Contract, (ii) breaches its other obligations under
this Contract to an extent that makes it impossible or commercially impractical for the Contractor to perform
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the Services, or (iii) does not cure the breach within the time period specified in a written notice of breach.
But the Contractor must discharge its obligations under Section 2.160 before it terminates the Contract.

2.170 Transition Responsibilities

2.171 Contractor Transition Responsibilities
If the State terminates this contract, for convenience or cause, or if the Contract is otherwise dissolved,
voided, rescinded, nullified, expires or rendered unenforceable, the Contractor agrees to comply with
direction provided by the State to assist in the orderly transition of equipment, services, software, leases, etc.
to the State or a third party designated by the State. If this Contract expires or terminates, the Contractor
agrees to make all reasonable efforts to effect an orderly transition of services within a reasonable period of
time that in no event will exceed 30 days. These efforts must include, but are not limited to, those listed in
Sections 2.141, 2.142, 2.143, 2.144, and 2.145.

2.172 Contractor Personnel Transition
The Contractor must work with the State, or a specified third party, to develop a transition plan setting forth
the specific tasks and schedule to be accomplished by the parties, to effect an orderly transition. The
Contractor must allow as many personnel as practicable to remain on the job to help the State, or a specified
third party, maintain the continuity and consistency of the services required by this Contract. In addition,
during or following the transition period, in the event the State requires the Services of the Contractor’s
Subcontractors or vendors, as necessary to meet its needs, Contractor agrees to reasonably, and with good-
faith, work with the State to use the Services of Contractor’s Subcontractors or vendors. Contractor will
notify all of Contractor’'s Subcontractors of procedures to be followed during transition.

2.173 Contractor Information Transition
The Contractor agrees to provide reasonable detailed specifications for all Services/Deliverables needed by
the State, or specified third party, to properly provide the Services/Deliverables required under this Contract.
The Contractor will provide the State with asset management data generated from the inception of this
Contract through the date on which this Contractor is terminated in a comma-delineated format unless
otherwise requested by the State. The Contractor will deliver to the State any remaining owed reports and
documentation still in Contractor’s possession subject to appropriate payment by the State.

2.174 Contractor Software Transition
The Contractor must reasonably assist the State in the acquisition of any Contractor software required to
perform the Services/use the Deliverables under this Contract. This must include any documentation being
used by the Contractor to perform the Services under this Contract. If the State transfers any software
licenses to the Contractor, those licenses must, upon expiration of the Contract, transfer back to the State at
their current revision level. Upon notification by the State, Contractor may be required to freeze all non-
critical changes to Deliverables/Services.

2.175 Transition Payments
If the transition results from a termination for any reason, reimbursement must be governed by the
termination provisions of this Contract. If the transition results from expiration, the Contractor will be
reimbursed for all reasonable transition costs (i.e. costs incurred within the agreed period after contract
expiration that result from transition operations) at the rates agreed upon by the State. The Contractor will
prepare an accurate accounting from which the State and Contractor may reconcile all outstanding accounts.

2.176 _State Transition Responsibilities
In the event that this Contract is terminated, dissolved, voided, rescinded, nullified, or otherwise rendered
unenforceable, the State agrees to perform the following obligations, and any others upon which the State
and the Contractor agree:
(a) Reconciling all accounts between the State and the Contractor;
(b) Completing any pending post-project reviews.
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2.180 Stop Work

2.181 Stop Work Orders
The State may, at any time, by written stop work order to Contractor, require that Contractor stop all, or any
part, of the work called for by the Contract for a period of up to 90 calendar days after the stop work order is
delivered to Contractor, and for any further period to which the parties may agree. The stop work order must
be identified as a stop work order and must indicate that it is issued under Section 2.180. Upon receipt of
the stop work order, Contractor must immediately comply with its terms and take all reasonable steps to
minimize incurring costs allocable to the work covered by the stop work order during the period of work
stoppage. Within the period of the stop work order, the State must either: (a) cancel the stop work order; or
(b) terminate the work covered by the stop work order as provided in Section 2.150.

2.182 Cancellation or Expiration of Stop Work Order
The Contractor must resume work if the State cancels a Stop Work Order or if it expires. The parties will
agree upon an equitable adjustment in the delivery schedule, the Contract price, or both, and the Contract
must be modified, in writing, accordingly, if: (a) the stop work order results in an increase in the time
required for, or in Contractor’s costs properly allocable to, the performance of any part of the Contract; and
(b) Contractor asserts its right to an equitable adjustment within 30 calendar days after the end of the period
of work stoppage; provided that, if the State decides the facts justify the action, the State may receive and
act upon a Contractor proposal submitted at any time before final payment under the Contract. Any
adjustment will conform to the requirements of Section 2.024.

2.183 Allowance of Contractor Costs
If the stop work order is not canceled and the work covered by the stop work order is terminated for reasons
other than material breach, the termination must be deemed to be a termination for convenience
under Section 2.153, and the State will pay reasonable costs resulting from the stop work order in arriving at
the termination settlement. For the avoidance of doubt, the State is not be liable to Contractor for loss of
profits because of a stop work order issued under this Section 2.180.

2.190 Dispute Resolution

2.191 In General
Any claim, counterclaim, or dispute between the State and Contractor arising out of or relating to the
Contract or any Statement of Work must be resolved as follows. For all Contractor claims seeking an
increase in the amounts payable to Contractor under the Contract, or the time for Contractor’'s performance,
Contractor must submit a letter, together with all data supporting the claims, executed by Contractor’s
Contract Administrator or the Contract Administrator's designee certifying that (a) the claim is made in good
faith, (b) the amount claimed accurately reflects the adjustments in the amounts payable to Contractor or the
time for Contractor’s performance for which Contractor believes the State is liable and covers all costs of
every type to which Contractor is entitled from the occurrence of the claimed event, and (c) the claim and the
supporting data are current and complete to Contractor’s best knowledge and belief.

2.192 Informal Dispute Resolution
(a) All disputes between the parties must be resolved under the Contract Management procedures in
this Contract. If the parties are unable to resolve any disputes after compliance with the processes, the
parties must meet with the Director of Purchasing Operations, DMB, or designee, for the purpose of
attempting to resolve the dispute without the need for formal legal proceedings, as follows:
0] The representatives of Contractor and the State must meet as often as the parties
reasonably deem necessary to gather and furnish to each other all information with respect to the
matter in issue which the parties believe to be appropriate and germane in connection with its
resolution. The representatives must discuss the problem and negotiate in good faith in an effort to
resolve the dispute without the necessity of any formal proceeding.
(i) During the course of negotiations, all reasonable requests made by one party to another for
non-privileged information reasonably related to the Contract will be honored in order that each of
the parties may be fully advised of the other’s position.
(iii) The specific format for the discussions will be left to the discretion of the designated State
and Contractor representatives, but may include the preparation of agreed upon statements of fact
or written statements of position.
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(iv) Following the completion of this process within 60 calendar days, the Director of Purchasing
Operations, DMB, or designee, must issue a written opinion regarding the issue(s) in dispute within
30 calendar days. The opinion regarding the dispute must be considered the State’s final action and
the exhaustion of administrative remedies.
(b) This Section will not be construed to prevent either party from instituting, and a party is authorized to
institute, formal proceedings earlier to avoid the expiration of any applicable limitations period, to preserve a
superior position with respect to other creditors, or under Section 2.193.
(c) The State will not mediate disputes between the Contractor and any other entity, except state
agencies, concerning responsibility for performance of work under the Contract.

2.193 Injunctive Relief
The only circumstance in which disputes between the State and Contractor will not be subject to the
provisions of Section 2.192 is where a party makes a good faith determination that a breach of the terms of
the Contract by the other party is the that the damages to the party resulting from the breach will be so
immediate, so large or severe and so incapable of adequate redress after the fact that a temporary
restraining order or other immediate injunctive relief is the only adequate remedy.

2.194 Continued Performance
Each party agrees to continue performing its obligations under the Contract while a dispute is being resolved
except to the extent the issue in dispute precludes performance (dispute over payment must not
be deemed to preclude performance) and without limiting either party’s right to terminate the Contract as
provided in Section 2.150, as the case may be.

2.200 Federal and State Contract Requirements

2.201 Nondiscrimination
In the performance of the Contract, Contractor agrees not to discriminate against any employee or applicant
for employment, with respect to his or her hire, tenure, terms, conditions or privileges of employment, or any
matter directly or indirectly related to employment, because of race, color, religion, national origin, ancestry,
age, sex, height, weight, marital status, physical or mental disability. Contractor further agrees that every
subcontract entered into for the performance of this Contract or any purchase order resulting from this
Contract will contain a provision requiring non-discrimination in employment, as specified here, binding upon
each Subcontractor. This covenant is required under the Elliot Larsen Civil Rights Act, 1976 PA 453, MCL
37.2101, et seq., and the Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seq., and
any breach of this provision may be regarded as a material breach of the Contract.

2.202 Unfair Labor Practices
Under 1980 PA 278, MCL 423.321, et seq., the State must not award a Contract or subcontract to an
employer whose name appears in the current register of employers failing to correct an unfair labor practice
compiled under section 2 of the Act. This information is compiled by the United States National Labor
Relations Board. A Contractor of the State, in relation to the Contract, must not enter into a contract with a
Subcontractor, manufacturer, or supplier whose name appears in this register. Under section 4 of 1980 PA
278, MCL 423.324, the State may void any Contract if, after award of the Contract, the name of Contractor
as an employer or the name of the Subcontractor, manufacturer or supplier of Contractor appears in the
register.

2.203 Workplace Safety and Discriminatory Harassment
In performing Services for the State, the Contractor must comply with the Department of Civil Services Rule
2-20 regarding Workplace Safety and Rule 1-8.3 regarding Discriminatory Harassment. In addition, the
Contractor must comply with Civil Service regulations and any applicable agency rules provided to the
Contractor. For Civil Service Rules, see http://www.mi.gov/mdcs/0,1607,7-147-6877---,00.html.

2.204 Prevailing Wage
The rates of wages and fringe benefits to be paid each class of individuals employed by the Contractor, its
Subcontractors, their Subcontractors, and all persons involved with the performance of this Contract in privity
of contract with the Contractor shall not be less than the wage rates and fringe benefits established by the
Michigan Department of Labor and Economic Development, Wage and Hour Bureau, schedule of
occupational classification and wage rates and fringe benefits for the local where the work is to be
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performed. The term Contractor shall include all general contractors, prime contractors, project managers,
trade contractors, and all of their contractors or Subcontractors and persons in privity of contract with them.

The Contractor, its Subcontractors, their Subcontractors and all persons involved with the performance of
this contract in privity of contract with the Contractor shall keep posted on the work site, in a conspicuous
place, a copy of all wage rates and fringe benefits as prescribed in the contract. You must also post, in a
conspicuous place, the address and telephone number of the Michigan Department of Labor and Economic
Development, the office responsible for enforcement of the wage rates and fringe benefits. You shall keep
an accurate record showing the name and occupation of the actual wage and benefits paid

to each individual employed in connection with this contract. This record shall be available to the State upon
request for reasonable inspection.

If any trade is omitted from the list of wage rates and fringe benefits to be paid to each class of individuals by
the Contractor, it is understood that the trades omitted shall also be paid not less than the wage rate and
fringe benefits prevailing in the local where the work is to be performed.

2.210 Governing Law

2.211 Governing Law
The Contract must in all respects be governed by, and construed according to, the substantive laws of the
State of Michigan without regard to any Michigan choice of law rules that would apply the substantive law of
any other jurisdiction to the extent not inconsistent with, or pre-empted by federal law.

2.212 Compliance with Laws
Contractor shall comply with all applicable state, federal and local laws and ordinances in providing the
Services/Deliverables.

2.213 Jurisdiction
Any dispute arising from the Contract must be resolved in the State of Michigan. With respect to any claim
between the parties, Contractor consents to venue in Ingham County, Michigan, and irrevocably waives any
objections it may have to the jurisdiction on the grounds of lack of personal jurisdiction of the court or the
laying of venue of the court or on the basis of forum non conveniens or otherwise. Contractor agrees to
appoint agents in the State of Michigan to receive service of process.

2.220 Limitation of Liability

2.221 Limitation of Liability
Neither the Contractor nor the State is liable to each other, regardless of the form of action, for
consequential, incidental, indirect, or special damages. This limitation of liability does not apply to claims for
infringement of United States patent, copyright, trademark or trade secrets; to claims for personal injury or
damage to property caused by the gross negligence or willful misconduct of the Contractor; to claims
covered by other specific provisions of this Contract calling for liqguidated damages; or to court costs or
attorney’s fees awarded by a court in addition to damages after litigation based on this Contract.

2.230 Disclosure Responsibilities

2.231 Disclosure of Litigation
(a) Disclosure. Contractor must disclose any material criminal litigation, investigations or proceedings
involving the Contractor (and each Subcontractor) or any of its officers or directors or any litigation,
investigations or proceedings under the Sarbanes-Oxley Act. In addition, each Contractor (and each
Subcontractor) must notify the State of any material civil litigation, arbitration or proceeding which

arises during the term of the Contract and extensions, to which Contractor (or, to the extent Contractor is
aware, any Subcontractor) is a party, and which involves: (i) disputes that might reasonably be expected to
adversely affect the viability or financial stability of Contractor or any Subcontractor; or (ii) a claim or written
allegation of fraud against Contractor or, to the extent Contractor is aware, any Subcontractor by a
governmental or public entity arising out of their business dealings with governmental or public entities. The
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Contractor must disclose in writing to the Contract Administrator any litigation, investigation, arbitration or
other proceeding (collectively, "Proceeding") within 30 days of its occurrence. Details of

settlements which are prevented from disclosure by the terms of the settlement may be annotated.
Information provided to the State from Contractor’s publicly filed documents referencing its material litigation
will be deemed to satisfy the requirements of this Section.

(b) Assurances. If any Proceeding disclosed to the State under this Section, or of which the State
otherwise becomes aware, during the term of this Contract would cause a reasonable party to be concerned
about:

0] the ability of Contractor (or a Subcontractor) to continue to perform this Contract according
to its terms and conditions, or
(i) whether Contractor (or a Subcontractor) in performing Services for the State is engaged in

conduct which is similar in nature to conduct alleged in the Proceeding, which conduct would
constitute a breach of this Contract or a violation of Michigan law, regulations or public policy, then
the Contractor must provide the State all reasonable assurances requested by the State to
demonstrate that:
(a) Contractor and its Subcontractors will be able to continue to perform this Contract and
any Statements of Work according to its terms and conditions, and
(b) Contractor and its Subcontractors have not and will not engage in conduct in performing
the Services which is similar in nature to the conduct alleged in the Proceeding.

(c) Contractor must make the following notifications in writing:
Q) Within 30 days of Contractor becoming aware that a change in its ownership or officers has
occurred, or is certain to occur, or a change that could result in changes in the valuation of its
capitalized assets in the accounting records, Contractor must notify DMB PurchOps.
(2) Contractor must also notify DMB PurchOps within 30 days whenever changes to asset
valuations or any other cost changes have occurred or are certain to occur as a result of a change in
ownership or officers.
3) Contractor must also notify DMB PurchOps within 30 days whenever changes to company
affiliations occur.

2.232 Call Center Disclosure — Deleted, Not Applicable

2.233 Bankruptcy
The State may, without prejudice to any other right or remedy, terminate this Contract, in whole or in part,
and, at its option, may take possession of the “Work in Process” and finish the Works in Process by
whatever appropriate method the State may deem expedient if:
(a) the Contractor files for protection under the bankruptcy laws;
(b) an involuntary petition is filed against the Contractor and not removed within 30 days;
(c) the Contractor becomes insolvent or if a receiver is appointed due to the Contractor's insolvency;
(d) the Contractor makes a general assignment for the benefit of creditors; or

(e) the Contractor or its affiliates are unable to provide reasonable assurances that the Contractor or its
affiliates can deliver the services under this Contract.

Contractor will fix appropriate notices or labels on the Work in Process to indicate ownership by the State.
To the extent reasonably possible, materials and Work in Process must be stored separately from other
stock and marked conspicuously with labels indicating ownership by the State.

2.240 Performance

2.241 Time of Performance
(a) Contractor must use commercially reasonable efforts to provide the resources necessary to
complete all Services and Deliverables according to the time schedules contained in the Statements of Work
and other Exhibits governing the work, and with professional quality.
(b) Without limiting the generality of Section 2.241(a), Contractor must notify the State in a timely
manner upon becoming aware of any circumstances that may reasonably be expected to jeopardize the
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timely and successful completion of any Deliverables/Services on the scheduled due dates in the latest
State-approved delivery schedule and must inform the State of the projected actual delivery date.

(c) If the Contractor believes that a delay in performance by the State has caused or will cause the
Contractor to be unable to perform its obligations according to specified Contract time periods, the
Contractor must notify the State in a timely manner and must use commercially reasonable efforts to perform
its obligations according to the Contract time periods notwithstanding the State’s failure. Contractor will not
be in default for a delay in performance to the extent the delay is caused by the State.

(d) Should the State of Michigan issue an Executive Order thru the Office of State Employer mandating
furlough days, the furlough days will not be considered a Business Day. The Contractor will not seek
additional costs from the State for project schedule extensions to the extent such extensions are needed due
to Contractor’s inability to complete deliverables and milestones in accordance with the project schedule as a
result of the above mentioned furlough days.

2.242 Service Level Agreements (SLAS)
€) SLAs will be completed with the following operational considerations:

() SLAs will not be calculated for individual Incidents where any event of Excusable Failure has
been determined; Incident means any interruption in Services.
(i) SLAs will not be calculated for individual Incidents where loss of service is planned and
where the State has received prior notification or coordination.
(iii) SLAs will not apply if the applicable Incident could have been prevented through planning
proposed by Contractor and not implemented at the request of the State. To invoke this
consideration, complete documentation relevant to the denied planning proposal must be presented
to substantiate the proposal.
(iv) Time period measurements will be based on the time Incidents are received by the
Contractor and the time that the State receives notification of resolution based on 24x7x365 time
period, except that the time period measurement will be suspended based on the following:
1. Time period(s) will not apply where Contractor does not have access to a physical
State Location and where access to the State Location is necessary for problem
identification and resolution.
2. Time period(s) will not apply where Contractor needs to obtain timely and accurate
information or appropriate feedback and is unable to obtain timely and accurate information
or appropriate feedback from the State.

(b) Chronic Failure for any Service(s) will be defined as three unscheduled outage(s) or interruption(s)
on any individual Service for the same reason or cause or if the same reason or cause was reasonably
discoverable in the first instance over a rolling 30 day period. Chronic Failure will result in the State’s option
to terminate the effected individual Service(s) and procure them from a different vendor for the chronic
location(s) with Contractor to pay the difference in charges for up to three additional months. The
termination of the Service will not affect any tiered pricing levels.

(c) Root Cause Analysis will be performed on any Business Critical outage(s) or outage(s) on Services
when requested by the Contract Administrator. Contractor will provide its analysis within two weeks of
outage(s) and provide a recommendation for resolution.

(d) All decimals must be rounded to two decimal places with five and greater rounding up and four and
less rounding down unless otherwise specified.

2.243 Ligquidated Damages
The parties acknowledge that late or improper completion of the Work will cause loss and damage to the
State, and that it would be impracticable and extremely difficult to fix the actual damage sustained by the
State as a result. Therefore, Contractor and the State agree that if there is late or improper completion of the
Work and the State does not elect to exercise its rights under Section 2.141, the State is entitled to collect
liquidated damages in the amount of $5,000.00 and an additional $100.00 per day for each day Contractor
fails to remedy the late or improper completion of the Work.

It is acknowledged that an Unauthorized Removal will interfere with the timely and proper completion of the
Contract, to the loss and damage of the State, and that it would be impracticable and extremely difficult to fix
the actual damage sustained by the State as a result of any Unauthorized Removal. Therefore, Contractor
and the State agree that in the case of any Unauthorized Removal in respect of which the State does not

- Page 75



Contract No. 071B0200357

elect to exercise its rights under Section 2.141, the State may assess liquidated damages against
Contractor as specified below.

For the Unauthorized Removal of any Key Personnel designated in the applicable Statement of Work, the
liquidated damages amount is $25,000.00 per individual if the Contractor identifies a replacement approved
by the State under Section 2.060 and assigns the replacement to the Project to shadow the Key Personnel
who is leaving for a period of at least 30 days before the Key Personnel’s removal.

If Contractor fails to assign a replacement to shadow the removed Key Personnel for at least 30 days, in
addition to the $25,000.00 liquidated damages for an Unauthorized Removal, Contractor must pay the
amount of $833.33 per day for each day of the 30 day shadow period that the replacement Key Personnel
does not shadow the removed Key Personnel, up to $25,000.00 maximum per individual. The total
liquidated damages that may be assessed per Unauthorized Removal and failure to provide 30 days of
shadowing must not exceed $50,000.00 per individual.

2.244 Excusable Failure
Neither party will be liable for any default, damage or delay in the performance of its obligations under the
Contract to the extent the default, damage or delay is caused by government regulations or requirements
(executive, legislative, judicial, military or otherwise), power failure, electrical surges or current fluctuations,
lightning, earthquake, war, water or other forces of nature or acts of God, delays or failures of transportation,
equipment shortages, suppliers’ failures, or acts or omissions of common carriers, fire; riots, civil disorders;
strikes or other labor disputes, embargoes; injunctions (provided the injunction was not issued as a result of
any fault or negligence of the party seeking to have its default or delay excused); or any other cause beyond
the reasonable control of a party; provided the non-performing party and its Subcontractors are without fault
in causing the default or delay, and the default or delay could not have been prevented by reasonable
precautions and cannot reasonably be circumvented by the non-performing party through the use of
alternate sources, workaround plans or other means, including disaster recovery plans.

If a party does not perform its contractual obligations for any of the reasons listed above, the non-performing
party will be excused from any further performance of its affected obligation(s) for as long as

the circumstances prevail. But the party must use commercially reasonable efforts to recommence
performance whenever and to whatever extent possible without delay. A party must promptly notify the other
party in writing immediately after the excusable failure occurs, and also when it abates or ends.

If any of the above-enumerated circumstances substantially prevent, hinder, or delay the Contractor’s
performance of the Services/provision of Deliverables for more than 10 Business Days, and the State
determines that performance is not likely to be resumed within a period of time that is satisfactory to the
State in its reasonable discretion, then at the State’s option: (a) the State may procure the affected
Services/Deliverables from an alternate source, and the State is not be liable for payment for the
unperformed Services/ Deliverables not provided under the Contract for so long as the delay in performance
continues; (b) the State may terminate any portion of the Contract so affected and the charges payable will
be equitably adjusted to reflect those Services/Deliverables terminated; or (c) the State may terminate the
affected Statement of Work without liability to Contractor as of a date specified by the State in a written
notice of termination to the Contractor, except to the extent that the State must pay for Services/Deliverables
provided through the date of termination.

The Contractor will not have the right to any additional payments from the State as a result of any Excusable
Failure occurrence or to payments for Services not rendered/Deliverables not provided as a result of the
Excusable Failure condition. Defaults or delays in performance by Contractor which are caused by acts or
omissions of its Subcontractors will not relieve Contractor of its obligations under the Contract except to the
extent that a Subcontractor is itself subject to an Excusable Failure condition described above and
Contractor cannot reasonably circumvent the effect of the Subcontractor’s default or delay in performance
through the use of alternate sources, workaround plans or other means.

2.250 Approval of Deliverables
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2.251 Delivery Responsibilities
Unless otherwise specified by the State within an individual order, the following must be applicable to all
orders issued under this Contract.

() Shipment responsibilities - Services performed/Deliverables provided under this Contract must be
delivered “F.O.B. Destination, within Government Premises.” The Contractor must have complete
responsibility for providing all Services/Deliverables to all site(s) unless otherwise stated. Actual delivery
dates will be specified on the individual purchase order.

(b) Delivery locations - Services will be performed/Deliverables will be provided at every State of
Michigan location within Michigan unless otherwise stated in the SOW. Specific locations will be provided by
the State or upon issuance of individual purchase orders.

(c) Damage Disputes - At the time of delivery to State Locations, the State must examine all packages.
The quantity of packages delivered must be recorded and any obvious visible or suspected damage must be
noted at time of delivery using the shipper’s delivery document(s) and appropriate procedures to record the
damage.

Where there is no obvious or suspected damage, all deliveries to a State Location must be opened by the
State and the contents inspected for possible internal damage not visible externally within 14 days of receipt.
Any damage must be reported to the Contractor within five days of inspection.

2.252 Delivery of Deliverables
Where applicable, the Statements of Work/POs contain lists of the Deliverables to be prepared and delivered
by Contractor including, for each Deliverable, the scheduled delivery date and a designation of whether the
Deliverable is a document (“Written Deliverable”), a good (“Physical Deliverable”) or a
Service. All Deliverables must be completed and delivered for State review and written approval and, where
applicable, installed according to the State-approved delivery schedule and any other applicable terms and
conditions of the Contract.

2.253 Testing
(a) Before delivering any of the above-mentioned Statement of Work Physical Deliverables or Services

to the State, Contractor will first perform all required quality assurance activities to verify that the Physical
Deliverable or Service is complete and conforms with its specifications listed in the applicable Statement of
Work or Purchase Order. Before delivering a Physical Deliverable or Service to the State, Contractor must
certify to the State that (1) it has performed the quality assurance activities, (2) it has performed any
applicable testing, (3) it has corrected all material deficiencies discovered during the quality assurance
activities and testing, (4) the Deliverable or Service is in a suitable state of readiness for the State’s review
and approval, and (5) the Deliverable/Service has all Critical Security patches/updates applied.

(b) If a Deliverable includes installation at a State Location, then Contractor must (1) perform any
applicable testing, (2) correct all material deficiencies discovered during the quality assurance activities and
testing, and (3) inform the State that the Deliverable is in a suitable state of readiness for the State’s review
and approval. To the extent that testing occurs at State Locations, the State is entitled to observe or
otherwise participate in testing.

2.254 Approval of Deliverables, In General
(a) All Deliverables (Physical Deliverables and Written Deliverables) and Services require formal written
approval by the State, according to the following procedures. Formal approval by the State requires the
State to confirm in writing that the Deliverable meets its specifications. Formal approval may include the
successful completion of Testing as applicable in Section 2.253, to be led by the State with the support and
assistance of Contractor. The approval process will be facilitated by ongoing consultation between the
parties, inspection of interim and intermediate Deliverables and collaboration on key decisions.

(b) The State’s obligation to comply with any State Review Period is conditioned on the timely delivery
of Deliverables/Services being reviewed.

(c) Before commencement of its review or testing of a Deliverable/Service, the State may inspect the
Deliverable/Service to confirm that all components of the Deliverable/Service have been delivered without
material deficiencies. If the State determines that the Deliverable/Service has material deficiencies, the

State may refuse delivery of the Deliverable/Service without performing any further inspection or testing of
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the Deliverable/Service. Otherwise, the review period will be deemed to have started on the day the State
receives the Deliverable or the Service begins, and the State and Contractor agree that the
Deliverable/Service is ready for use and, where applicable, certification by Contractor according to Section
2.253.

(d) The State will approve in writing a Deliverable/Service after confirming that it conforms to and
performs according to its specifications without material deficiency. The State may, but is not be required to,
conditionally approve in writing a Deliverable/Service that contains material deficiencies if the State elects to
permit Contractor to rectify them post-approval. In any case, Contractor will be responsible for working
diligently to correct within a reasonable time at Contractor’'s expense all deficiencies in the
Deliverable/Service that remain outstanding at the time of State approval.

(e) If, after three opportunities (the original and two repeat efforts), the Contractor is unable to correct all
deficiencies preventing Final Acceptance of a Deliverable/Service, the State may: (i) demand that the
Contractor cure the failure and give the Contractor additional time to cure the failure at the sole expense of
the Contractor; or (ii) keep the Contract in force and do, either itself or through other parties, whatever the
Contractor has failed to do, and recover the difference between the cost to cure the deficiency and the
contract price plus an additional sum equal to 10% of the cost to cure the deficiency to cover the State’s
general expenses provided the State can furnish proof of the general expenses; or (iii) terminate the
particular Statement of Work for default, either in whole or in part by notice to Contractor provided Contractor
is unable to cure the breach. Notwithstanding the foregoing, the State cannot use, as a basis for exercising
its termination rights under this Section, deficiencies discovered in a repeat State Review Period that could
reasonably have been discovered during a prior State Review Period.

® The State, at any time and in its reasonable discretion, may halt the testing or approval process if
the process reveals deficiencies in or problems with a Deliverable/Service in a sufficient quantity or of a
sufficient severity that renders continuing the process unproductive or unworkable. If that happens, the State
may stop using the Service or return the applicable Deliverable to Contractor for correction and re-delivery
before resuming the testing or approval process.

2.255 Process for Approval of Written Deliverables
The State Review Period for Written Deliverables will be the number of days set forth in the applicable
Statement of Work following delivery of the final version of the Deliverable (and if the Statement of Work
does not state the State Review Period, it is by default five Business Days for Written Deliverables of 100
pages or less and 10 Business Days for Written Deliverables of more than 100 pages). The duration of the
State Review Periods will be doubled if the State has not had an opportunity to review an interim draft of the
Written Deliverable before its submission to the State. The State agrees to notify Contractor in writing by the
end of the State Review Period either stating that the Deliverable is approved in the form delivered by
Contractor or describing any deficiencies that must be corrected before approval of the Deliverable (or at the
State’s election, after approval of the Deliverable). If the State notifies the Contractor about deficiencies, the
Contractor will correct the described deficiencies and within 30 Business Days resubmit the Deliverable in a
form that shows all revisions made to the original version delivered to the State. Contractor’s correction
efforts will be made at no additional charge. Upon receipt of a corrected Deliverable from Contractor, the
State will have a reasonable additional period of time, not to exceed the length of the original State Review
Period, to review the corrected Deliverable to confirm that the identified deficiencies have been corrected.

2.256 Process for Approval of Services
The State Review Period for approval of Services is governed by the applicable Statement of Work (and if
the Statement of Work does not state the State Review Period, it is by default 30 Business Days for
Services). The State agrees to notify the Contractor in writing by the end of the State Review Period either
stating that the Service is approved in the form delivered by the Contractor or describing any deficiencies
that must be corrected before approval of the Services (or at the State’s election, after approval of the
Service). If the State delivers to the Contractor a notice of deficiencies, the Contractor
will correct the described deficiencies and within 30 Business Days resubmit the Service in a form that
shows all revisions made to the original version delivered to the State. The Contractor’s correction efforts
will be made at no additional charge. Upon implementation of a corrected Service from Contractor, the State
will have a reasonable additional period of time, not to exceed the length of the original State Review Period,
to review the corrected Service for conformity and that the identified deficiencies have been corrected.
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2.257 Process for Approval of Physical Deliverables
The State Review Period for approval of Physical Deliverables is governed by the applicable Statement of
Work (and if the Statement of Work does not state the State Review Period, it is by default 30 continuous
Business Days for a Physical Deliverable). The State agrees to notify the Contractor in writing by the end of
the State Review Period either stating that the Deliverable is approved in the form delivered by the
Contractor or describing any deficiencies that must be corrected before approval of the Deliverable (or at the
State’s election, after approval of the Deliverable). If the State delivers to the Contractor a notice of
deficiencies, the Contractor will correct the described deficiencies and within 30 Business Days resubmit the
Deliverable in a form that shows all revisions made to the original version delivered to the State. The
Contractor’s correction efforts will be made at no additional charge. Upon receipt of a corrected Deliverable
from the Contractor, the State will have a reasonable additional period of time, not to exceed the length of
the original State Review Period, to review the corrected Deliverable to confirm that the identified
deficiencies have been corrected.

2.258 Final Acceptance
Unless otherwise stated in the Article 1, Statement of Work or Purchase Order, “Final Acceptance” of each
Deliverable must occur when each Deliverable/Service has been approved by the State following the State
Review Periods identified in Sections 2.251-2.257. Payment will be made for Deliverables installed and
accepted. Upon acceptance of a Service, the State will pay for all Services provided during the State
Review Period that conformed to the acceptance criteria.

2.260 Ownership

2.261 Ownership of Work Product by State
The State owns all Deliverables as they are works made for hire by the Contractor for the State. The State
owns all United States and international copyrights, trademarks, patents or other proprietary rights in the
Deliverables.

2.262 Vesting of Rights
With the sole exception of any preexisting licensed works identified in the SOW, the Contractor assigns, and
upon creation of each Deliverable automatically assigns, to the State, ownership of all United States and
international copyrights, trademarks, patents, or other proprietary rights in each and every Deliverable,
whether or not registered by the Contractor, insofar as any the Deliverable, by operation of law, may not be
considered work made for hire by the Contractor for the State. From time to time upon the State’s request,
the Contractor must confirm the assignment by execution and delivery of the assignments, confirmations of
assignment, or other written instruments as the State may request. The State may obtain and hold in its own
name all copyright, trademark, and patent registrations and other evidence of rights that may be available for
Deliverables.

2.263 Rights in Data
(a) The State is the owner of all data made available by the State to the Contractor or its agents,
Subcontractors or representatives under the Contract. The Contractor will not use the State’s data for any
purpose other than providing the Services, nor will any part of the State’s data be disclosed, sold, assigned,
leased or otherwise disposed of to the general public or to specific third parties or commercially exploited by
or on behalf of the Contractor. No employees of the Contractor, other than those on a strictly need-to-know
basis, have access to the State’s data. Contractor will not possess or assert any lien or other right against
the State’s data. Without limiting the generality of this Section, the Contractor must only use personally
identifiable information as strictly necessary to provide the Services and must disclose the information only to
its employees who have a strict need-to-know the information. The

Contractor must comply at all times with all laws and regulations applicable to the personally identifiable
information.

(b) The State is the owner of all State-specific data under the Contract. The State may use the data
provided by the Contractor for any purpose. The State will not possess or assert any lien or other right
against the Contractor’s data. Without limiting the generality of this Section, the State may use personally
identifiable information only as strictly necessary to utilize the Services and must disclose the information
only to its employees who have a strict need to know the information, except as provided by law. The State
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must comply at all times with all laws and regulations applicable to the personally identifiable information.
Other material developed and provided to the State remains the State’s sole and exclusive property.

2.264 Ownership of Materials
The State and the Contractor will continue to own their respective proprietary technologies developed before
entering into the Contract. Any hardware bought through the Contractor by the State, and paid for by the
State, will be owned by the State. Any software licensed through the Contractor and sold to the State, will be
licensed directly to the State.

2.270 _State Standards

2.271 Existing Technology Standards
The Contractor will adhere to all existing standards as described within the comprehensive listing of the
State’s existing technology standards at http://www.michigan.gov/dit.

2.272 Acceptable Use Policy
To the extent that Contractor has access to the State computer system, Contractor must comply with the
State’s Acceptable Use Policy, see http://www.michigan.gov/ditservice. All Contractor employees must be
required, in writing, to agree to the State’s Acceptable Use Policy before accessing the State system. The
State reserves the right to terminate Contractor’'s access to the State system if a violation occurs.

2.273 Systems Changes
Contractor is not responsible for and not authorized to make changes to any State systems without written
authorization from the Project Manager. Any changes Contractor makes to State systems with the State’s
approval must be done according to applicable State procedures, including security, access and
configuration management procedures.

2.280 Extended Purchasing- Deleted, Not Applicable

2.281 MIDEAL- Deleted, Not Applicable

2.282 State Employee Purchases — Deleted, Not Applicable

2.290 Environmental Provision

2.291 Environmental Provision
Energy Efficiency Purchasing Policy — The State seeks wherever possible to purchase energy efficient
products. This includes giving preference to U.S. Environmental Protection Agency (EPA) certified ‘Energy
Star’ products for any category of products for which EPA has established Energy Star certification. For
other purchases, the State may include energy efficiency as one of the priority factors to consider when
choosing among comparable products.

Environmental Purchasing Policy — The State of Michigan is committed to encouraging the use of products
and services that impact the environment less than competing products. The State is accomplishing this by
including environmental considerations in purchasing decisions, while remaining fiscally responsible, to
promote practices that improve worker health, conserve natural resources, and prevent pollution.
Environmental components that are to be considered include: recycled content and recyclability; energy
efficiency; and the presence of undesirable materials in the products, especially those toxic chemicals which
are persistent and bioaccumulative. The Contractor should be able to supply products containing recycled
and environmentally preferable materials that meet performance requirements and is encouraged to offer
such products throughout the duration of this Contract. Information on any relevant third party certification
(such as Green Seal, Energy Star, etc.) should also be provided.

Hazardous Materials:

For the purposes of this Section, “Hazardous Materials” is a generic term used to describe asbestos,
ACBMs, PCBs, petroleum products, construction materials including paint thinners, solvents, gasoline, olil,
and any other material the manufacture, use, treatment, storage, transportation or disposal of which is
regulated by the federal, state or local laws governing the protection of the public health, natural resources or
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the environment. This includes, but is not limited to, materials the as batteries and circuit packs, and other
materials that are regulated as (1) “Hazardous Materials” under the Hazardous Materials Transportation Act,
(2) “chemical hazards” under the Occupational Safety and Health Administration standards, (3) “chemical
substances or mixtures” under the Toxic Substances Control Act, (4) “pesticides” under the Federal
Insecticide Fungicide and Rodenticide Act, and (5) “hazardous wastes” as defined or listed under the
Resource Conservation and Recovery Act.

(@) The Contractor must use, handle, store, dispose of, process, transport and transfer any material
considered a Hazardous Material according to all federal, State and local laws. The State must provide a
safe and suitable environment for performance of Contractor's Work. Before the commencement of Work,
the State must advise the Contractor of the presence at the work site of any Hazardous Material to the extent
that the State is aware of the Hazardous Material. If the Contractor encounters material reasonably believed
to be a Hazardous Material and which may present a substantial danger, the Contractor must immediately
stop all affected Work, notify the State in writing about the conditions encountered, and take appropriate
health and safety precautions.

(b) Upon receipt of a written notice, the State will investigate the conditions. If (a) the material is a
Hazardous Material that may present a substantial danger, and (b) the Hazardous Material was not brought
to the site by the Contractor, or does not result in whole or in part from any violation by the Contractor of any
laws covering the use, handling, storage, disposal of, processing, transport and transfer

of Hazardous Materials, the State must order a suspension of Work in writing. The State must proceed to
have the Hazardous Material removed or rendered harmless. In the alternative, the State must terminate the
affected Work for the State’s convenience.

(c) Once the Hazardous Material has been removed or rendered harmless by the State, the Contractor
must resume Work as directed in writing by the State. Any determination by the Michigan Department of
Community Health or the Michigan Department of Environmental Quality that the Hazardous Material has
either been removed or rendered harmless is binding upon the State and Contractor for the purposes of
resuming the Work. If any incident with Hazardous Material results in delay not reasonable anticipatable
under the circumstances and which is attributable to the State, the applicable SLAs for the affected Work will
not be counted in time as mutually agreed by the parties.

(d) If the Hazardous Material was brought to the site by the Contractor, or results in whole or in part
from any violation by the Contractor of any laws covering the use, handling, storage, disposal of, processing,
transport and transfer of Hazardous Material, or from any other act or omission within the control of the
Contractor, the Contractor must bear its proportionate share of the delay and costs involved in cleaning up
the site and removing and rendering harmless the Hazardous Material according to Applicable Laws to the
condition approved by applicable regulatory agency(ies).

Michigan has a Consumer Products Rule pertaining to labeling of certain products containing volatile organic
compounds. For specific details visit http://www.michigan.gov/deq/0,1607,7-135-3310_4108-173523--
,00.html

Refrigeration and Air Conditioning:
The Contractor shall comply with the applicable requirements of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this contract.

Environmental Performance:

Waste Reduction Program - Contractor shall establish a program to promote cost-effective waste reduction
in all operations and facilities covered by this contract. The Contractor's programs shall comply with
applicable Federal, State, and local requirements, specifically including Section 6002 of the Resource
Conservation and Recovery Act (42 U.S.C. 6962, et seq.).
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2.300 Other Provisions

2.301 Forced Labor, Convict Labor, Forced or Indentured Child Labor, or Indentured
Servitude Made Materials

Equipment, materials, or supplies, that will be furnished to the State under the Contract must not be
produced in whole or in part by forced labor, convict labor, forced or indentured child labor, or indentured
servitude.

“Forced or indentured child labor” means all work or service: exacted from any person under the age of 18
under the menace of any penalty for its nonperformance and for which the worker does not offer himself
voluntarily; or performed by any person under the age of 18 under a contract the enforcement of which can
be accomplished by process or penalties.
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Attachment | — Special Working Rules
DEPARTMENT OF CORRECTIONS - INSIDE PRISON

The Work comprising this Project will be performed at a State Correctional Facility and the Contractor must comply with
the following special working rules, adopted December 1, 1975, as amended by the Michigan Department of
Corrections.

1.

10.

11.

12.

13.
14.

Contractor must submit a list of names, driver’'s license numbers, birth dates, and additional information when
requested, on all persons to be employed on the Project site. Such list must be submitted directly to the Warden's
office or to the Correctional Facility authority for approval before any person's appearance at the site for Work
assignments. These employees will be required to watch an approximately 10-minute video.

Contractor will be allowed to work within or on Correctional Facility confines from 7:30 a.m. to 5:00 p.m. No Work
must be performed on Saturdays or Sundays without written permission from the State Agency. The State Agency
may set other time schedules as discussed during the pre-construction meeting. Consideration will be given to
using two shifts to minimize the length of time an area is out of service.

All employees of the Contractor may be subject to individual body search each time they enter the Correctional
Facility. Packages or containers of any kind may be opened for inspection. Lunch boxes are not permitted inside
the security perimeter. All employees of the Contractor will be required to have legal picture identification card.

All trucks and other mobile equipment may be subject to inspection both on arrival and upon departure from the
Correctional Facility. Absolutely no fraternization between inmates and Contractor's employees will be tolerated.
Any attempts at same by inmates are to be reported immediately to Correctional officers.

No requests for visits with inmates will be granted to Contractor's employees except where such visiting originated
prior to award of the Contract.

Contractor must follow rules pertaining to foot and vehicle traffic as established by the Correctional Facility.
Contractor must observe all off-limit restricted areas beyond which no unauthorized personnel may trespass. The
Contractor and their workers may not leave the assigned Work areas.

All heavy power tools and machinery such as air hammers, acetylene tanks, etc., must be removed from the inside
of the security perimeter, through the assigned gate by 3:30 p.m., which is the closing time for the gate. Such
heavy equipment as power shovels, compressors, welding machines, etc., can remain inside but must be
immobilized in an acceptable manner. Cutting torches and cutting tools in general must be securely locked where
and as directed by the Agency, and checked out as needed. No tools, small pipe, copper or wire must remain on
the site overnight unless acceptably locked inside shanties or tool chests.

There will be no exchange, loaning or borrowing of tools, equipment or manpower between Correctional Facility
personnel and the Contractor.

The assigned gate through which materials, equipment and vehicles must be transported will be opened upon
request between the hours of 8:00 a.m. to 3:30 p.m., or as determined by agreement with facility operations.

Sanitary facilities will be assigned by the Correctional Facility authorities for the use of the Contractor's employees,
unless noted otherwise in Section 01500 1.C.

Guards may be assigned to the working areas. They may inspect and search areas under construction at any time,
including the Contractor's equipment.

Areas for employee parking, tool boxes, etc., must be assigned only by Correctional Facility authorities on the site.
Remove all firearms, weapons, alcoholic beverages, drugs, medicines or explosives from vehicles before entering
Facility property. Lock vehicles when not attended.

Accidents - The Correctional Facility infirmary is not available to Contractor's employees.

The Warden of this Correctional Facility retains the right to revise these "Special Working Conditions" as required to
meet Facility needs.

**NOTE TO THE PROFESSIONAL: Contact the State agency with regard to available areas for storage of tools and
materials and for the fabrication of components.
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DEPARTMENT OF CORRECTIONS - OUTSIDE PRISON

The Work comprising this Project will be performed at a State Correctional Facility and the Contractor must comply with
the following special working rules, adopted December 1, 1975, as amended by the Michigan Department of
Corrections.

1.

10.

11.

12.

Contractor must submit a list of names, driver’'s license numbers, birth dates, and additional information when
requested, on all persons expected to be employed on the Project site. Such list must be submitted directly to the
Warden's office or to the Correctional Facility authorities for approval before any person's appearance at the site for
Work assignments. These employees will be required to watch and approximately 10-minute video.

Contractor will be allowed to work within or on Correctional Facility confines from 7:00 a.m. to 5:00 p.m. No Work
must be performed on Saturdays or Sundays without written permission from the State Agency. The State Agency
may set other time schedules as discussed during the pre-construction meeting. Consideration will be given to
using two shifts to minimize the length of time an area is out of service.

All truck and other mobile equipment may be subject to inspection both on arrival and upon departure from the
Correctional Facility. Absolutely no fraternization between inmates and Contractor's employees will be tolerated.
Any attempts at same by inmates are to be reported immediately to correctional officers.

No requests for visits with inmates will be granted to Contractor's employees except where such visiting originated
before award of the Contract.

Contractor must follow rules pertaining to foot and vehicle traffic strictly in accordance with and as established by
the Correctional Facility. Contractor must observe all off-limit restricted areas beyond which no unauthorized
personnel may trespass. The Contractor and their workers may not leave the assigned Work areas.

Heavy equipment such as bulldozers and power shovels must be locked or be immobilized in an acceptable
manner, when not in use. No tools, small pipe, copper or wire will be allowed to remain on the site overnight unless
acceptably locked inside shanties or tool chests. There will be no exchange, loaning or borrowing of tools,
equipment or manpower between Correctional Facility personnel and the Contractor.

Sanitary facilities will be assigned by the Correctional Facility authorities for the use of the Contractor's employees,
unless noted in Section 01500 1.C.

Prison Guards may be assigned to the working areas. They may inspect and search areas under construction at
any time, including the Contractor's equipment.

Areas for employee parking, tool boxes, etc., must be assigned only by Correctional Facility authorities on the site.
Remove all firearms, weapons, alcoholic beverages, medicines or explosives from vehicles before entering Facility
property. Lock vehicles when not attended.

Accidents - The Correctional Facility infirmary is not available to Contractor's employees.

The Warden of this Correctional Facility retains the right to revise these "Special Working Conditions" as required to
meet Facility needs.

Cooperation with Owner will be required in establishing the sequencing of the work areas to minimize disruption of
Facility operations.
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Article 6 — ARRA Terms and Conditions

SOLICITATION & AWARD TERMS FOR ASSISTANCE AGREEMENTS THAT INCLUDE
FUNDS UNDER THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009,
PUBLIC LAW 111-5
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Definitions

Definitions:

ARRA means the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5.

6.010

Reporting & Registration Reguirements (Section 1512)

These reporting requirements are a material obligation of the Contract. Contractor's failure to comply may
be a material basis for termination under Section 2.150, Termination by the State.

On July 1, October 1, January 1, and April 1, Contractor must provide the following information to the State:

(A) The name of the project or activity;

(B) A description of the project or activity;

(C) An evaluation of the completion status of the project or activity;

(D) An estimate of the number of jobs created and the number of jobs retained by the project or
activity; and

(E) Detailed information on any subcontracts awarded by Contractor to include the data elements
required to comply with the Federal Funding Accountability and Transparency Act of 2006 (P.L. 109-
282), as prescribed by the Director of OMB as follows:

For all subcontracts that meet any of the following qualifications, Contractor must provide the total number
and total monetary amount of subcontracts:

(1)
(2)
3)

valued at less than $25,000;
awarded to an individual; or
awarded to an entity other than an individual which had less than $300,000 in gross income

in the previous tax year.

For all other subcontracts, Contractor must provide:

1)

(2)
(3)
(4)

()

Subcontractor identifying information:

() Subcontractor's nine digit Data Universal Numbering System (DUNS) number; or

(b) U.S. Central Contractor Registration plus 4 extended DUNS number.

Award number or other identifying number assigned by Contractor.

Subcontractor's Legal Name as registered in the U.S. Central Contractor Registry.

Subcontractor's location, including:

€)) Physical location as listed in the Central Contractor Registry; and

(b) United States Congressional District (format of MI-002 where the Michigan 2"
Congressional District is the location).

Subcontractor's entity type (choose one):

(a) State government

(b) County government

(c) City or Township government

(d) Regional organization

(e) Independent School District

) Public/State-controlled institution of higher education

(9) Federally recognized Indian/Native American Tribal government

(h) Non-Federally recognized Indian/Native American Tribal government
0] Indian/Native American Tribally designated organization

()] Non-profit with 501(c)(3) IRS status (not institution of higher education)
(k) Non-profit without 501(c)(3) IRS status (not institution of higher education)
)] Private institution of higher education

(m) Individual

(n) For-Profit organization (not small business)

(0) Small business

(p) Hispanic-serving institution

(q) Historically Black Colleges and Universities (HBCUS)
(9] Tribally Controlled Colleges and Universities (TCCUSs)
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(s) Alaska Native and Native Hawaiian serving institutions
® Non-domestic (non-US) entity
(u) Other
(6) Cumulative amount of cash disbursed to subcontractor as of reporting period end date.
(7 Total amount of cash to be disbursed by the end of the subcontract.
(8) Date that the subcontract was awarded.
9 Date that the subcontractor's contract is scheduled to be completed.

(20) Primary performance location.

(12) The names and Total Compensation of the 5 most highly compensated officers of the entity
if the public does not have access to information about the compensation of the senior
executives through periodic reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 or section 6104 of the Internal Revenue Code of 1986, and the
subcontractor in the preceding Federal fiscal year received:

€) 80 percent of more of its annual gross revenues from Federal awards; and
(b) $25,000,000 or more in annual gross revenues from Federal awards.

For the purposes of this provision, "Total Compensation” means the cash and non-cash
dollar value earned by the executive during the subcontractor's past fiscal year, including the
following:

(a) Salary and bonus.

(b) Awards of stock, stock options, stock appreciation rights. Use the dollar value used
for financial statement reporting purposes with respect to the fiscal year.

(c) Earnings for services under non-equity incentive plans. Do not include group life,
health, hospitalization, medical reimbursement plans that do not discriminate in favor of
executives, and are available generally to all salaried employees.

(d) Change in pension value. This is the change in present value of defined benefit and
actuarial pension plans.

(e) Above-market earnings on deferred compensation which are not qualified.

)] Other compensation, including severance, termination payments, value of life

insurance paid on behalf of the employee, perquisites or property if the value for the
executive exceeds $10,000.00.

6.020 Buy American Requirement (Section 1605)

Definitions as used in this section:

(A)

(B)

(©)

Designated Country means:

(1) a World Trade Organization Government Procurement Agreement country: Aruba, Austria,
Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, and United Kingdom; or

(2) a Free Trade Agreement (FTA) country: Australia, Chile, and Singapore.

Designated Country Good is iron, Steel, or a Manufactured Good (other than construction-grade
steel, motor vehicles, and coal) that:

(1) is wholly the growth, product or manufacture of a Designated Country; or

(2) in the case of a Manufactured Good that consists in whole or in part of materials from another
country, has been substantially transformed in a Designated Country into a new and different
Manufactured Good distinct from the materials from which it was transformed.

Domestic Good is iron, Steel, or a Manufactured Good that:

(1) is wholly the growth, product or manufacture of the United States; or

(2) in the case of a Manufactured Good that consists in whole or in part of materials from another
country, has been substantially transformed in the United States into a new and different
Manufactured Good distinct from the materials from which it was transformed. There is no
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requirement with regard to the origin of components or subcomponents in Manufactured Goods or
products, as long as the manufacture of goods occurs in the United States.

Federal Agency means the department or agency of the federal government that awarded funds to
the State of Michigan from the ARRA which finances the project described in this RFP.

Foreign Good is iron, Steel, or a Manufactured Good that is not a Domestic or Designated Country
Good.

Manufactured Good means a good brought to the construction site for incorporation into the building
or work that has been--

(1) processed into a specific form and shape; or

(2) combined with other raw material to create a material that has different properties than the
properties of the individual raw materials.

Public Building and Public Work means a public building of, and a public work of, a governmental
entity (the United States; the District of Columbia; commonwealths, territories, and minor outlying
islands of the United States; State and local governments; and multi-State, regional, or interstate
entities which have governmental functions). These buildings and works may include, without
limitation, bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains,
power lines, pumping stations, heavy generators, railways, airports, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and canals, and the construction,
alteration, maintenance, or repair of such buildings and works.

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and
may include other elements.

United States means the 50 States, the District of Columbia, and outlying areas.

Required use of Domestic Goods

(A) Under ARRA section 1605, only Domestic Goods will be used in the construction, alteration,
maintenance, or repair of a Public Building or Public Work, unless an exception applies.
This requirement does not apply to the Domestic Goods listed:

None

(B) A Contractor requesting a determination regarding the inapplicability of ARRA section 1605
must submit the request to the Federal Agency with adequate time to allow a
determination. A Contractor must provide a copy of this request to the DMB Buyer. The
Federal Agency is the sole entity authorized to make determinations regarding the
inapplicability of ARRA section 1605.

© The Federal Agency may except other iron, Steel, or Manufactured Goods (other than
construction-grade steel, motor vehicles, and coal) if it determines that:
(1) the cost of Domestic Goods would be unreasonable. The cost of Domestic Goods used
in the project is unreasonable when the cumulative cost of such material will increase the
cost of the overall project by more than 25 percent;
(2) theiron, Steel, or Manufactured Good (other than construction-grade steel, motor
vehicles, and coal) is not produced or manufactured in the United States in sufficient and
reasonably available quantities and of a satisfactory quality; or
(3) the application of ARRA section 1605 would be inconsistent with the public interest.

(D) Regardless of the status of any determination request, any Contractor that requests to use
non-Domestic Goods must include in its determination request:

(1) a description of the iron, Steel, or Manufactured Goods;
(2) unit of measure;
(3) quantity;
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(4) cost;

(5) time of delivery or availability;

(6) location of the construction project;

(7) name and address of the proposed supplier; and

(8) a detailed justification of the reason for use of non-Domestic Goods.

(E) If the Contractor proposes the use of non-Domestic Goods, the Contractor must submit an
alternate proposal based on the use of equivalent Domestic Goods. If an alternate proposal
is submitted, the Contractor must submit a separate cost comparison table similar to the

DOMESTIC AND NON-DOMESTIC GOODS COST COMPARISON table.

(3] A request based on the unreasonable cost of a Domestic Good must include a survey of
suppliers and a completed cost comparison table listed below for each item. The
Contractor must list the name, address, telephone number, e-mail address, and contact
person for each supplier surveyed. The Contractor must also attach a copy of each
supplier's response; if the response is oral, the Contractor must attach a summary. The

Contractor may include other supporting information.

DOMESTIC AND NON-DOMESTIC GOODS COST COMPARISON

Description of Goods Unit of measure Quantity

Cost (dollars)*

Iltem 1:
DOMESLIC GOOUS......vvvieieeiietiie et eeeaae
NON-DOMESHIC GOOUS......ieiieiiiiiii e
Iltem 2:
DOMESLIC GOOUS.........cevveeeirreririiiiiii et e e e e e e e e s e e e e e e e e ereeeaaans
NON-DOMESHIC GOOUS..............oocvviiiiiiiiieiiiccceee e

*Include all delivery costs to the construction site.

(G) If the Federal Agency denies an exception requested under ARRA section 1605, the State

will pursue the Contractor's proposal based on the use of Domestic Goods.

(H) Any request under subsection (b) submitted must explain why the Contractor could not
reasonably foresee the need for such determination and could not have requested the
determination before the contract was awarded. If the Contractor does not submit a
satisfactory explanation, the Federal Agency does not need to make a determination.

() If the Federal Agency determines after the contract award that an exception to ARRA
section 1605 or the Buy American Act applies, and the agency and the Contractor negotiate
adequate consideration, the agency will modify the contract to allow use of the non-
Domestic Goods. However, when the basis for the exception is the unreasonable cost of a
Domestic Good, adequate consideration must not be less than the differential established in

the DOMESTIC AND NON-DOMESTIC GOODS COST COMPARISON table.

J) ARRA section 1605 does not apply to equipment or tools which are not incorporated into the

building or work.

6.030 Prevailing Wages

Under ARRA section 1606, wages paid to all laborers and mechanics employed by the Contractor and each
subcontractor on projects funded in whole or in part with funds available under ARRA must not be less than
prevailing wages on projects of a similar character in the locality, as determined by the United States
Secretary of Labor in accordance with subchapter IV of chapter 31 of title 40 of the United States Code. The
Secretary of Labor’s determination regarding the prevailing wages applicable in Michigan is available at

http://www.gpo.gov/davisbacon/mi.html. This provision supersedes section 2.204, Wage Rate
Requirements.

6.040 Inspection & Audit of Records
In addition to the requirements of Article 2:

(A) Contractor must permit both the United States Comptroller General or its representative and

the United States Inspector General or its representative to:
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Q) examine any records that directly pertain to, or involve transactions relating to, this
contract; and
(2) interview any officer or employee of the Contractor or any of its subcontractors,
regarding the activities funded with funds appropriated or otherwise made available by the
ARRA.

(B) This provision must be included in all subcontracts.

© Failure to comply with subsection (a) or (b) is considered a material breach and may result in
the termination of the Contract.

6.050 Whistle Blower Protection for Recipients of Funds
Contractor must post notice of an employee's rights and remedies for whistleblower protections under ARRA
section 1553. Contractor must include this section in all subcontracts.

6.060 Funding of Programs
Under 2009 PA 7, Section 209, this Contract is supported with temporary federal funds made available by
the ARRA. The programs supported with the temporary federal funds will not be continued with state
financed appropriations once the temporary federal funds are expended.

6.070 Fixed Price- Competitively Bid
Contractor must, to the maximum extent possible, award subcontracts as fixed-price contracts through
competitive bid procedures.

6.080 Reserved

6.090 Publication
Contractor must identify projects supported by the ARRA by including the appropriate emblems as the State
may require.

6.100 Reserved

6.110 Non- Discrimination
In addition to the requirements of Article 2, Contractor must comply with Title VI of the Civil Rights Act of
1964, Section 504 of the Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and other civil rights laws applicable to recipients of Federal financial assistance.

6.120 Prohibition on Use of Funds
Funds paid to the Contractor must not be used for any casino or other gambling establishment, aquarium,
zoo, golf course, or swimming pool.

6.130 False Claims Act
Contractor must promptly refer to an appropriate federal inspector general any credible evidence that a
principal, employee, agent, contractor, sub-grantee, subcontractor, or other person has submitted a false
claim under the False Claims Act, 31 U.S.C. 3729, or has committed a criminal or civil violation of laws
pertaining to fraud, conflict of interest, bribery, gratuity, or similar misconduct involving the ARRA.

6.140 Reserved

6.150 Job Opportunity Posting Reqguirements
Contractor shall post notice of job opportunities funded by this Contract in the Michigan Talent Bank,
www.michworks.org/mtb.

- Page 90


http://www.michworks.org/mtb

