	Promulgating Rules Under the Administrative Procedures Act


	
PA 262 of 1999
PA 262 of 1999:  Amends the Administrative Procedures Act (1969 PA 306); Under the act, ORR is responsible for establishing procedures for processing administrative rules.

PA 263 of 1999
PA 263 of 1999:  Amends (1970 PA 193), the compilation of the general laws, and the compilation and revision of state administrative rules known as the Michigan Administrative Code (the “MAC”).
PA 264 of 1999:  Amends the Legislative Council Act (1986 PA 268) and places the responsibility to publish the Michigan Register with the Office of Regulatory Reform.

ACRONYMS

APA

The “Administrative Procedures Act"

RAO

Regulatory Affairs Officer, Norene Lind, Office of Policy and Legislative Affairs (OPLA)

ORR

DMB, Office of Regulatory Reform, Brian Devlin, Director (Attorneys who review for legality)

LSB

Legislative Service Bureau (Attorneys who edit rule/law language)

RFR

Request for Rulemaking
RIS

Regulatory Impact Statement
JCAR

Joint Committee on Administrative Rules 

(5 members of the House of Representatives; 5 members of the Senate)
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With Administrative Rules,

Timing Is Everything!


	STEP 1 - The "Request for Rulemaking" (RFR)

	A
	A Request for Rulemaking (RFR) can originate from agency suggestions, professional/technical boards, legal mandates, or requests from the public.



	B
	The bureau or agency affected by the rules typically submits the RFR to the Regulatory Affairs Officer (RAO).  The RAO, in consultation with the Department Director, may reject the RFR or sign and forward it to the Office of Regulatory Reform (ORR) for review and signature.  ORR reviews the proposed rules to make sure they do not conflict with current statute or other rules.



	C
	ORR forwards a copy of the RFR to the Joint Committee on Administrative Rules (JCAR) and enters receipt of the RFR on the web.  ORR responds to the RFR by either:

· approving the RFR,

· disapproving the RFR, or

· requesting additional information from the RAO, bureau, or agency to obtain the necessary information.  (See D)

ORR’s action is noted on the web, and ORR sends a weekly list of RFR approvals and disapprovals to JCAR.  

Approved RFR’s will be assigned a number by ORR for tracking purposes.



	D
	RFR’s needing additional information must be re-submitted through the RAO’s office.  The RAO will re-submit the RFR to ORR for approval.   

 


The RFR...

An Idea is Born
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	STEP 2 - Draft Approval and Submission

	A
	Once the RFR is approved, the agency, working in conjunction with departmental staff, professional boards, committees, etc., begins drafting the new language.  



	B
	The agency submits an electronic copy of the draft rules in strike-bold format to the RAO prior to informal review by ORR and LSB.   Strike-bold format is used to denote modified, deleted or added text in existing rules.  Brand new rule sets (without current rule text) do not have to be submitted in such format.



	C
	The RAO will review the draft language prior to forwarding it to ORR. (One hard copy and one electronic copy is required.)



	D
	ORR reviews the draft rule language and responds by:

· granting approval to proceed to LSB for legal editing,

· denying approval to proceed, or

· requesting changes or clarifications to the draft language.



	E
	ORR shall provide a copy of the approved draft language to the Joint Committee on Administrative Rules (JCAR).  ORR will also make a copy of the draft rules available on their web site.
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	STEP 3 - Public Hearing Notification

	A
	After ORR approval is granted, the RAO will submit one hard copy and one electronic copy of the draft rules to the Legislative Service Bureau (LSB) for informal approval.  LSB will mark editorial revisions on the text and return it to the RAO.  The RAO will maintain a file copy of the LSB edits and forward the original copy of the edited draft to the agency for correction.



	B
	The agency will produce a revised draft of the rules, based on LSB’s recommended edits.  The agency will also schedule a public hearing (unless exempt under Sections 44[1] and 44[2] of the APA).  The corrected draft copy of the rules (in both strike-bold and non-strike-bold format) and an electronic notice of the public hearing shall be given to the RAO, which will be forwarded (hard and electronic format) to ORR for publication on the web and in the Michigan Register.  ORR must also forward a copy of the public hearing notice to JCAR within seven (7) days of receipt.  

Copies of the public hearing notice must be submitted to ORR by the RAO for posting on the web and insertion in the Michigan Register prior to the public hearing.  The public hearing notice will also be published on the Department OPLA web site.

If a public hearing is required, notice must be published:

· in three (3) newspapers of general circulation not less than 10 nor more than 60 days prior to the public hearing.

· by ORR in the Michigan Register before the public hearing.

Note:  Rules which are being promulgated under Section 44(1) of 1999 PA 262, which are being amended or rescinded because they are obsolete or superseded, or because obvious corrections are necessary to make the rule conform to an amended or new statute, do not require a public hearing or posting in the Michigan Register.
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	STEP 4 - Regulatory Impact Statement And Public Hearing

	A
	The agency must complete and forward an electronic/disk copy of the Regulatory Impact Statement (RIS) to the RAO 35 days prior to the first scheduled public hearing.  The RAO will review the RIS for completeness and correctness.  Once approved and signed by the RAO, the RAO will submit a hard copy and an electronic copy of the RIS to ORR not less than 28 days prior to the public hearing.  If ORR does not receive the RIS within this time frame, the rules will be sent back through the process for a second public hearing.

Note:  Rules being promulgated under Sections 44(1) and (2) of 1999 PA 262 do not require a Regulatory Impact Statement.



	B
	ORR reviews the RIS and either:

· approves the RIS,

· disapproves the RIS, or

· requires modification to the RIS

The final RIS must be approved prior to the public hearing.  ORR posts the RIS on the web and sends a signed copy to JCAR and the RAO.  



	C
	Agency representative(s), the RAO, or department designee(s) conduct the public hearing(s).  The agency is responsible for securing a court reporter, board secretary, or staff member, etc. to transcribe comments made at the public hearing.  Copies of the draft rules, the RIS, and a sign-in sheet must be available for distribution at the public hearing.  



	D
	The RAO and department staff review public hearing comments.  Written 

commentary (letters/e-mail) received by the public will also be reviewed.  The agency will prepare and send to the RAO the “Agency Report” following the public hearing and the public response period.



	E
	If textual changes are made in response to comments received in writing or at the public hearing, (hard and electronic/disk) copies of those changes must be sent to ORR through the RAO.  ORR will load textual changes onto the web and forward a copy to JCAR.  Changes can be made to the rules provided the changes represent at least one of the following: 

· non-substantive,

· changes are made in response to public commentary at hearing or within comment time, or

· ORR requests change so rule does not conflict with current law, rule, or case law.


	STEP 5 - Formal Certification

	A
	Fourteen (14) hard copies of the non-strike-bold rules, including textual changes described in Step 4-E (and editorial corrections noted by LSB at the informal stage) may then be submitted (with a disk) to LSB by the RAO for formal certification.  The updated draft must contain a revision date in the lower right corner of the first page.



	B
	Once LSB certifies the rules, a copy of the rules must also be submitted to ORR in hard and electronic (HTML) strike-bold and non-strike-bold format.



	C
	The agency/bureau representative(s), in conjunction with the RAO, must prepare a public hearing report containing a synopsis of the comments contained in the public hearing record and a description of any changes made in the rule as a result of public commentary.  The agency report and proof of 3 newspaper publications must be forwarded by the RAO to ORR before ORR will formally certify the rules.

Note:  A “Certificate of Clear and Convincing Need” must be prepared and signed for MIOSHA rules that address a matter not addressed by federal standards.  The CCCN will bear the signature of the commission chairperson or designee and the Department director.



	D
	Upon certification, LSB will forward the certified rules to ORR for formal legal certification.  Next, ORR will certify the rules and forward copies of the LSB and ORR certifications to the RAO.  ORR will post the certified rules on the web.
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	STEP 6 - JCAR Submission and Adoption

	A
	The RAO will prepare the JCAR package for submission to JCAR (Joint Committee on Administrative Rules).  The package will include:

· A transmittal letter to JCAR.

· Twelve (12) copies of the Agency Report described in Step 4-D.

· Twelve (12) copies of the rule (strike-bold, if applicable).

· One (1) copy of the LSB and ORR certificates.

· One (1) copy of the ORR Regulatory Impact Statement.

The RAO will submit the JCAR package to ORR; ORR will review it for completeness prior to delivering it to JCAR.  The rules package must be delivered to JCAR within one (1) year after the last public hearing.  If not, the rules will be sent back to Step 3 for subsequent public hearing(s).



	B
	Once ORR delivers the rules package to JCAR, the review period clock will start.  At this time, the RAO will work with the agency/bureau to coordinate the signing and submission of the “Certificate of Adoption” (C of A).  The Department Director signs the C of A for all agencies that are not “Type I agencies.”  Type I’s prepare and sign their own C of A.  The adoption package which will be sent to ORR includes:

· Transmittal letter to ORR

· Transmittal letter to Office of the Great Seal

· Adoption certificate



	C
	After JCAR receives the rules package, they have 21 calendar days to review the proposed rules.  JCAR may file a “notice of objection” to a proposed rule within that period with the approval of a concurrent majority of its members IF one of the following conditions are met:

· The agency lacks statutory authority for the rule.

· The agency is exceeding the scope of its rule-making authority.

· There exists an emergency relating to the public health, safety, and welfare that would warrant disapproval of the rule.

· The rule is in conflict with state law.

· A substantial change in circumstances has occurred since enactment of the law upon which the proposed rule is based.

· The rule is arbitrary or capricious.

· The rule is “unduly burdensome” to the public or licensees.



	D
	If JCAR elects to hold a hearing on a proposed rule, they will notify the RAO.  In turn, the RAO will insure that appropriate staff (bureau, agency, etc.) is present at the hearing to explain and/or defend the rule.

	STEP 7 - JCAR Notice of Objection

	A
	If no “notice of objection” is adopted within the 21-day period, the rules can be filed with the Michigan Department of State, Office of the Great Seal.  (Skip to Step 8.)

If JCAR adopts a “Notice of Objection” within the 21-day period described in Step 6, bills will be introduced in both chambers (House and Senate) and placed immediately on the calendars.  The bills must do one of three things:

· Rescind the rule upon its effective date [Sec. 45A (3)(A)].

· Repeal the statutory provision under which the rule was authorized [Sec. 45A (3)(B)].

· Stay the rule’s effective date for up to one year [Sec 45A (3)(C)].



	B
	The legislature shall have the following time periods for consideration of the legislation:

1. Twenty-one (21) calendar days except as provided in subsections (2) and (3) below. 

2. If both houses are not in session for more than 14 but less than 21 consecutive days, the 21-day period for legislative consideration will be tolled with the remainder available for consideration upon the return of both houses.  In no event, however, shall the total period exceed 63 days.

3. If both houses are not in session for more than 21 consecutive days, the 21-day period for legislative consideration will be tolled with the remainder available for consideration upon the return of both houses.



	C
	If the legislation described above is adopted within the time frames, the rules may not go into effect unless the bill is vetoed by the Governor.  If the bill is vetoed, ORR may file the rules immediately.  Rules shall take effect seven (7) days after filing, unless a later date is indicated within the text of the rules.  The filing process is described in Step 8.
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	STEP 8 - Rules Filed With The Office Of The Great Seal

	A
	If a “notice of objection” is not adopted, or if the legislation described in Step 7 is not adopted within the proper time frames, ORR may file the rules with the Michigan Department of State, Office of the Great Seal.  

Rules will become “effective” seven (7) days after filing, unless a later date is indicated in the rules.



	B
	ORR will notify the RAO when a rule set gets filed.  The RAO will notify the bureau or agency of the filing date, and the bureau/agency will have three (3) business days in which they must:

· Insert the filing date on the top line of the rule text.
· Print and deliver a cover letter and 170 copies of the final rule set (in strike-bold format) to:
Michigan Department of State

Office of the Great Seal
110 W. Michigan Ave.; Suite 100

Lansing, MI 48913

· Send a copy of the MDOS cover letter to the RAO.


	C
	The Office of the Great Seal will notify ORR and the RAO of the filing date, and ORR will publish the final rules, filing date inserted, in the Michigan Register.  ORR will also import the rules into the Michigan Administrative Code once the rules become effective.



	D
	The RAO will maintain a history file containing all documents associated with the promulgation of the rule set.  Administrative rule history files will be maintained at OPLA for a period of two years after filing.  After two years, the RAO will send the file to the affected agency/bureau.  The agency/bureau can purge the file or archive it, according to their needs.
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