ENVIRONMENTAL ADVISORY COUNCIL
Lansing, Michigan
Thursday, August 21, 2008, 1:00 — 4:00 p.m.

Members in attendance: Jon Allan, Sandra Batie, Steven Chester, Tim Faas, David Gard, Jeffrey
Haynes, Chuck Hersey, Brian Jonckheere, Larry Merritt, Dr. Vincent Nathan, Del Rector, David
Rinard, Mike Shriberg.

Department of Environmental Quality (DEQ) Staff in attendance: Patty Brandt, Linda Crawford,
Lynelle Marolf, Frank Ruswick, Jim Sygo.

OPENING

Frank Ruswick opened the meeting by welcoming the Environmental Advisory Council (EAC)
members, and the DEQ Staff. Frank stated that we would continue looking at DEQ’s use of
guidance documents as begun at the last meeting. He introduced Linda Crawford, his current
Management Assistant who will be taking notes for the meeting summary.

CURRENT ISSUES

Director Chester indicated that a bond proposal to continue funding of the cleanup program will
not be on the 2008 ballot. As a result, the DEQ has analyzed current cleanup projects to
determine how best to use remaining funding until a 2010 ballot proposal could potentially
provide additional funding. Each project was evaluated for continuation, a reduced scope of
activities, suspension, or termination. As a result of this analysis, the DEQ plans to continue 100
projects under current levels of effort, continue 18 projects under a reduced scope, suspend 24
projects and terminate 44 projects. This assumes that the legislature agrees to reallocate some
remaining Clean Michigan Initiative funding from other programs to cleanup activities.

Lynelle Marolf, Acting Chief of the Remediation and Redevelopment Division (RRD) described
the criteria used to develop this plan, which focused on the risks presented by sites and the nature
of work that remained to be accomplished. A member indicated that the public may have
concerns with this approach because of how they may perceive its risks. The DEQ is planning a
stakeholder meeting in September to describe the plan and its implications. Lynelle offered to
provide additional information to any interested EAC member.

Director Chester announced Bill Creal as the new Water Bureau Division Chief and Elizabeth
Browne as the new Land and Water Management Division (LWMD) Chief. Bill has been with
the department for 30 years EAC members will remember Liz from the work done in reviewing
the LWMD. Liz has worked in various divisions in the DEQ, including RRD and Waste and
Hazardous Materials.

Frank Ruswick indicated that the next project the EAC will tackle is how to develop a holistic
perspective on addressing environmental issues. He said that members Jon Allan, Chuck



Hersey, Sandra Batie and he had recently met to discuss how to present this topic for EAC
consideration. Frank asked Jon to provide an overview of that discussion.

Jon outlined the major considerations inherent in this project. These include the likely future
conditions in Michigan, the nature of the corresponding governance structure, and how the DEQ
can best operate in this structure and facilitate appropriate environmental choices. He indicated
that the subcommittee sees several phases for the EAC’s consideration of this issue including
informational meetings on trends and developments likely to shape the future, a discussion of
possible future scenarios; and developing recommendations that the DEQ can act upon. It is
possible that these recommendations may require actions for years into the future, but will be
something the current administration can initiate and create momentum for.

Director Chester indicated that this sounds like a worthwhile and exciting project. It will be very
important that the discussion stay grounded by considering the realities of limited funding, the
need to maintain continuity through a change in administration, and the limited role of the DEQ
in a much larger political and economic arena.

PRESENTATION

Frank Ruswick introduced Lynelle Marolf and Patty Brandt from the RRD. Lynelle and Patty
gave a presentation describing the development and use of operational memoranda by RRD.
(Attachment 1)

DISCUSSION

The EAC had a free-ranging discussion on the issues raised by the RRD presentation and the
DEQ’s use of guidance documents in general.

The EAC recognized the value of guidance documents in facilitating consistent implementation
of complex programs like those administered by the RRD. Similarly, guidance documents are
useful for parties outside the DEQ in anticipating how the DEQ will respond to given situations.

There was a general agreement that there is a need at some level for the use of guidance
documents. An important issue is under what circumstances are guidance documents appropriate
or inappropriate.

The discussion included the following observations by individual members about the appropriate
use of guidance documents:

e In the past, the DEQ sometimes used guidance documents to set forth a position pending
subsequent incorporation into an administrative rule. This may mean the need for and
role of guidance documents changes over time as a relatively new program matures.

e Controversy alone is not necessarily an indication that a guidance document is
inappropriate.



One legitimate purpose for the use of a guidance document is to describe how the DEQ
will exercise its discretion within the constraints provided by statute and rule.

It is appropriate for guidance documents to describe purely procedural issues or to
embody accepted methodologies, such as laboratory methods or analytical detection
limits.

The discussion included the following observations about the inappropriate use of guidance
documents:

Guidance documents should not be used as a substitute for and way to avoid the time
frame and difficulties associated with the rulemaking process.

Guidance documents should not be used to fill in large gaps in the legal framework over
which there is still significant policy or technical disagreement.

One indication that a guidance document is really taking the place of a rule is the need for
a lengthy and involved stakeholder process to develop the guidance document.

Guidance documents that are used to constrain the discretion of staff are really operating
as a rule.

Possible future lines of inquiry for the EAC raised during the discussion include:

To what extent is a problematic guidance document caused by insufficiently detailed
administrative rules, or rules that are not clearly written?

What is the scope of the problem: What is the increment of guidance documents that are
really functioning as administrative rules?

Should there be a specific process to develop guidance documents and would they be
easier to use if standardized in some fashion?

CLOSING

Frank indicated that his impression is that the EAC is still exploring the boundaries of this issue.
The meeting next month will include a panel of people from outside the DEQ providing their
perspectives on the proper use and limits on guidance documents. This will hopefully provide
some additional insights that will allow a more focused discussion leading to specific
recommendations.
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