
Hazardous Waste 
Variance & Delisting

Chapter 5



CHAPTER 5: Hazardous Waste Variance & Delisting
 

 

 
HAZARDOUS WASTE VARIANCE & DELISTING 5-1 

Delistings 
 
Hazardous waste delistings can be requested pursuant to Rules 210 and 211 of the Part 111 rules.  Rule 210 
allows a person to petition the Director to remove a listed waste or listed hazardous waste constituent from being 
a listed hazardous waste. The petition must include substantiating data and references from scientific literature 
which prove the data which led to the waste or waste constituent listing is invalid and inappropriate for assigning 
the listing. If a delisting is granted for a listed hazardous waste or listed hazardous waste constituent, the granting 
authority (either the DEQ or the EPA), is required to initiate a rule change that memorializes the delisting.  Rule 
211 allows a person to petition the Director to remove a listing for a listed hazardous waste generated at a 
particular facility.  Petitions for delisting of a waste from a specific site must include all of the following: 
 

• If the waste is a listed hazardous waste, contains a listed hazardous waste, or is derived from the 
treatment of a listed hazardous waste, and is not managed as part of a hazardous waste closure or post 
closure plan nor media containing listed hazardous waste or exhibiting a characteristic of hazardous 
waste (see third bullet below), a generator may submit a petition to the Director under 40 C.F.R. §§260.20 
and 260.22, seeking to exclude the waste from being listed.  If the petition is granted, the DEQ request 
information necessary to verify the delisting within 60 days.  The granting authority may impose additional 
ongoing conditions necessary to protect human health and the environment within 180 days or receiving 
the information verifying the delisting as appropriate and protective of human health and the environment. 
See Rule 211(1)(a).   

 
• If the waste is listed under Part 111, but not listed under the federal RCRA, a generator may submit a 

petition to the Director seeking to exclude the waste from being listed. The petition must include the 
information specified under 40 C.F.R. §260.22(i) and must demonstrate that either the waste does not 
contain hazardous constituents or that the waste does contain hazardous constituents but is not capable 
of posing a substantial present or potential hazard to human health or the environment when improperly 
treated, stored, transported, disposed of, or otherwise managed, considering the factors listed in the 
provisions of 40 C.F.R. §261.11(a)(3). The DEQ may request additional information necessary to 
evaluate the petition within 60 days.  The DEQ may approve the petition with any conditions necessary to 
protect human health and the environment or deny the petition within 180 days of receiving adequate 
information to review the petition for delisting. See Rule 211(1)(b).   

 
• If the waste is managed as part of a hazardous waste closer or post closure plan or is contaminated soil 

deemed listed hazardous waste because it contains a listed hazardous waste, a generator may submit a 
petition to the Director seeking to exclude the waste from being listed.  The petition must contain the 
information specified in 40 C.F.R. §§260.20(b) and 260.22. After receiving a complete petition, the 
granting authority will make a tentative decision to grant or deny the petition based on the criteria 
specified in 40 C.F.R. §260.22.  The Director will public notice any tentative decision for the petition and 
provide 30 days for public comment period.  Upon review of all the public comments, the Director will 
make a final decision on the petition and grant the petition if the criteria specified in 40 C.F.R. §260.22 are 
met.  See Rule 211(1)(c). 
 

If there is any change in the waste granted a site specific delisting (e.g. a change in the waste constituents, 
physical state, conditions of the process generating the waste, or any other variation that could increase the 
hazardous characteristics of the waste) is a basis for the director to amend or revoke the delisting under act 306. 
Therefore any process or material changes prompt a need for re-evaluation of the delisting.  Moreover, until a 
petition is granted, the waste under consideration must be managed as a hazardous waste as provided under the 
hazardous waste regulation.   

 
Variances 
 
Hazardous waste variances can be requested pursuant to Rule 202(6) and (7) in the Part 111 rules.  It specifies 
that the director may determine, on a case-by-case basis, that the following recycled materials are not wastes: 
 
• Materials that are accumulated speculatively without sufficient amounts being recycled, as defined in 

R 299.9107. 
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• Materials that are reclaimed and then reused within the original production process in which they were 
generated. 

• Materials that have been reclaimed, but must be reclaimed further before the materials are  
completely recovered. 
 

It further specifies that the Director shall use the criteria and procedures outlined in 40 C.F.R. §§260.31 and 
260.33 for making any variance determinations under the hazardous waste rules.  
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