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PLAINTIFFS' IN BRIEF RESPONSE TO DEFENDANT'S 
PETITION FOR DISPUTE RESOLUTION 

Plaintiffs, the Attorney General of the State of Michigan, and the Michigan 

Department of Environmental Quality (MDEQ), by their undersigned counsel, 

pursuant to Section XV1.C of the Consent Judgment entered in this matter on 

October 26, 1992 and as amended on September 23, 1996, October 20, 1999, and 



March 8, 2011 (Consent Judgment) submit this Brief in Response to Defendant 

Gelrnan Sciences d/b/a Pall Life Sciences, Inc's (Defendant) Petition for Dispute 

Resolution filed on October 26, 2011. Since the Court is familiar with the history of 

this case, the Plaintiffs will only touch briefly on a few pertinent facts related to  this 

current dispute. 

BACKGROUND 

The Third Amendment to the Consent Judgment entered by this Court on 

March 8, 2011 modified the remedial objective for the M7estern Area of the Gelman 

Site from a requirement to completely remediate 1,4-dioxane in concentrations 

exceeding 85 parts per billion (groundwater contamination) to a no-expansion 

cleanup objective. The Defendant is now required to prevent the horizontal extent 

of the groundwater contamination in the Western Area from expanding. Section 

V.B.1, of the Consent Judgment provides that "[tlhe horizontal extent shall be the 

maximum horizontal areal extent of groundwater contamination regardless of the 

depth of the groundwater contamination (as established under Section V.B.2.c. of 

this Consent Judgment). Continued migration of the groundwater contamination 

into the Prohibition Zone or Expanded Prohibition Zone shall not be considered 

expansion and is allowed." (emphasis added). Defendant is required to take 

additional response action to pull back any groundwater contamination that escapes 

beyond the boundary established in Section V.B. 1. (prohibited expansion). 



The key to the protection of public health, safety, welfare, and the 

environment for the remedial approach described above is the establishment of an 

adequate compliance monitoring well network. 

Currently, active remediation in the form of extraction of groundwater is 

occurring in the Western Area, however, the Consent Judgment now allows the 

Defendant to reduce and otherwise manipulate extraction rates in this area, with 

the exception of a few extraction wells. Section V.B.1. Eventually, Defendant may 

be able to terminate all extraction in the area if it can demonstrate that no 

prohibited expansion will occur (and subject to restricting properties impacted by 

groundwater contamination). Section V.B.1. 

Because the Consent Judgment gives the Defendant the ability to leave 

groundwater contamination in place without active remediation for years and even 

decades and the resulting need to conduct long-term monitoring to determine if 

groundwater flow patterns resort to the previous flow patterns that originally 

resulted in  the spread of groundwater contamination to the west, MDEQ insisted 

that a robust, compliance monitoring well network be established and the parties 

provided a process to establish one in the Consent Judgment. Section V.B.2.d., See 

also, Affidavit of Sybil Kolon paragraph 16. (Exhibit 1) 

Due to the proposed revision to the remedial objectives, the parties agreed 

that better definition of the plume of the groundwater contamination in the 

Western Area was needed, and so a step-wise approach was devised to delineate the 

groundwater contamination and ultimately develop a compliance monitoring well 



network sufficient to monitor compliance with the Western Area objective. See, 

Affidavit of Sybil Kolon paragraphs 10-12, 

The &st step described in Section V.B.2.c. of the Consent Judgment, was to 

delineate the plume so that the parties could understand the extent and location of 

the plume, which is key to establishing the boundary of the area subject to the no. 

expansion objective. Specifically the consent judgment provides that "[dlefendant 

shall complete the following investigation, as may be amended by agreement of the 

Parties to reflect data obtained during the investigation, to address Eaps in the 

current definition of the plume and to further define the horizontal extent of 

moundwater contamination in the Western Area.. . MDNREl reserves the right to 

request the installation of additional boringslmonitoring wells, if the totality of the 

data from the wells to be installed indicate that the horizontal extent of 

groundwater contamination has not been completely defined." (emphasis added). 

Nothing in this section addresses the number or location of compliance monitoring 

wells. 

The second step is described in section V.B.2.d. of the Consent Judgment, and 

provides in part that "[wlithin 15 days of completing the investigation described in 

Subsection V.B.2.c., above, Defendant shall submit a Monitoring Plan, including 

Defendant's analysis of the data obtained during the investigation for review and 

approval by MDNRE.. . The location and/or number of the compliance monitoring 

1 By Executive Order No. 2011-1, effective March 13, 2011, the rights, 
responsibilities, and authorities of the Michigan Department of Natural Resources 
and Environment (MDNRE) for matters addressed in this Consent Judgment were 
transferred to the Michigan Department of Environmental Quality (MDEQ). 



wells for the Monitoring Plan will be determined based on the data obtained from 

the investigation Defendant shall conduct pursuant to Section V.B.2.c." (emphasis 

added). Nowhere in this subsection does it state that  the compliance monitoring 

wells may only come from existing monitoring wells. 

Defendant may have preferred to limit the n~unber  and universe of wells that  

may be considered as  compliance monitoring wells. However, MDEQ has always 

made a distinction between monitoring wells installed for the investigation required 

under Section V.B.2.c., and monitoring wells installed for monitoring compliance 

and the fact that more monitoring wells may be need for monitoring compliance. 

See, Afftdavit of Sybil Kolon paragraph($ 8-9. In any event, the parties did not 

include such a limitation in the Consent Judgment. 

Defendant submitted its proposed Western Area Groundwater Monitoring 

Plan (WAGMP) on April 18, 2011 (Administrative Record (AR) 000005 - 38), and by 

a letter, dated May 25, 2011, MDEQ conditionally approved it  requiring, among 

other things, the installation of nested monitoring wells a t  five additional locations 

(for a total of 15 monitoring wells) because: (I) the distance between the depicted 

extent of the plume and three of PLS's proposed CAIW nests would effectively allow 

the plumk to migrate as  far as 1,100 feet before such migration would be considered 

expansion; and (2) The distance between PLS's proposed CMIVs varies from 630 to 

2800 feet and in several locations is too great to detect expansion of the plume 

between those points. The MDEQ goeb on to note that  the current nature and 

extent of the plume has been influenced by over thirteen years of groundwater 



extraction, the previous monitoring plans were not intended to satisfy the no- 

expansion objective, and because extraction will eventually be terminated leaving 

soil and groundwater contamination in place, an adequate compliance monitoring 

network [must be able] to detect any return to the migration pathways that allowed 

the plume to expand west in the first place. AR 000077-78. 

While MDEQ believes that its proposed compliance monitoring well network 

provides the necessary rigor to monitor the no-expansion objective, it was open to 

and wanted to give Defendant the opportunity to discuss and possibly reach 

agreement or an alternative approach that would not necessarily require the 

installation of all five of the monitoring well nests required in the conditionally- 

approved Monitoring Plan. AR 000080. 

The parties were unable to reach agreement (AR 000095) on an alternative 

approach. MDEQ put forth and the parties discussed an approach that may have 

required the installation of only two additional compliance monitoring wells to deal 

with the more egregious gaps in Defendant's proposed compliance monitoring well 

network, supplemented by certain existing monitoring wells designated as "trigger 

nrells" to address the other areas of concern. See m d a v i t  of Sybil Kolon paragraph 

16 for more details on the AIDE& proposal. MDEQ issued its Resolution of Dispute 

requiring the implementation of the conditionally-approved TVAGMP including the 

installation of the five additional compliance monitoring wells nests drilled to 

bedrock using vertical profiling to determine the proper depths to screen the wells 

and gamma logged in a letter dated October 10, 2011. (AR 000097). See also, 



Affidavit of James M. Coger paragraphs 31-34. (Exhibit 2). The drilling to bedrock 

and gamma logging were inadvertent omissions from the May 25, 2011 letter. 

Affidavit of Sybil Kolon paragraph 19. 

While Section V.B.2. of the Consent Judgment is silent on drilling technique, 

drilling to bedrock is consistent with the requirements for other monitoring wells 

installed at this site in the Eastern Area pursuant to the Third Amendment to the 

Consent Judgment. See, Section V.A.2.d., which proscribes drilling techniques in 

the Eastern Area: "new wells installed pursuant to Section V.A.2. shall be drilled to 

bedrock unless a different depth is approved by MDNRE or if conditions make such 

installation impracticable." Gamma logging had previously been performed by the 

Defendant at  this site. MDEQ learned, after it had issued its May 25, 2011 letter, 

that Defendant had discontinued the practice, so MDEQ made a specific request as 

part of its Resolution of Dispute. AfGdavit of Sybil Kolon paragraph 19. 

Defendant filed its petition with the Court on October 26, 2011, stating that if 

i t  is required to install additional compliance monitoring wells it will dispute the 

location of such wells. Petition paragraph 12. Plaintiffs are not aware of any 

provision of the Consent Judgment that allows successive disputes for the same 

Resolution of Dispute (absent the parties agreeing to reserve certain issues for later 

resolution). The conduct of the dispute resolution proceeding is governed by Section 

XTTD of the Consent Judgment which provides: 



The Court shall uphold the decision of MDEQ on the issue in dispute 
unless the Court determines that the decision is any of the following: 
1. Inconsistent with the Consent Judgment; 
2. Not supported by competent material, and substantial evidence on 
the record; 
3. Arbitrary, capricious, or clearly an abuse or unwarranted exercise 
of discretion; and 
4. Affected by other substantial and material error of law; ..." 

Defendant has the burden of proving that MDEQ's October 10, 2011 

resolution should not be upheld on the grounds provided in the Consent Judgment 

and listed above. Defendant has not carried its burden and as discussed below, the 

MDEQ's position is consistent with the Consent Judgment and applicable law, 

ARGUMENT 

I. The plain language of t he  Consent Judgment  does not prohibit the  
installation and  use of additional monitoring wells for the  
compliance monitoring well network. 

When tryingto interpret consent judgments, the rules governing the 

interpretation of contracts should be applied. Consent judgments are contracts that 

once adopted and entered by a court are judgments that can be enforced by the 

court. See, Young u. Robin, 146 AIich App 552 (1986). 

The general goal of contract interpretation is to read the document as a whole 

and apply the plain language of the document to give effect to the intent of the 

parties. Dobblelaere v. Auto-Owners Ins. Co., 275 Mich App 527, 529 (2007). In 

construing a contract every effort must be made to give effect to every word or 

phrase used. Klapp v. United Ins Group Agency, Inc., 468 Mich 459 ,467 (2003). If 

the contract's language is clear and unambiguous, the contract must be interpreted 



and enforced as written. Frankenm.uth. Mutual Ins. Co. v Masters, 460 Mich 105, 

111 (1999). 

A. Consent judgment is clear and unambiguous and  does not 
prohibit MDEQ from requiring the  installation of additional 
monitoring wells for purposes of the compliance monitoring 
well network 

Section V.B.2.d. which governs development of the compliance monitoring 

well network provides, in part, that "within 15 days of completing the investigation 

described in Subsection V.B.2.c., above, Defendant shall submit a Monitoring Plan, 

including Defendant's analysis of the data obtained during the investigation for 

review and approval by MDNRE.. . The location andlor number of the compliance 

monitoring wells for the Monitoring Plan will be determined based on the data 

obtained &om the investigation Defendant shall conduct pursuant to Section 

V.B.2.c." 

The plain language of the Consent Judgment is unambiguous. While the 

parties specificallg~ designated monitoring wells for purposes of completing the 

delineation of the groundwater contamination in the Western area in the Consent 

Judgment, they did not designate well locations for the compliance monitoring well 

network. Atore importantly, the parties did not include any limitation in the 

Consent Judgment requiring the use of existing monitoring wells only for that 

purpose. 

It  is clear the parties left the design of the compliance monitoring well 

network open until after the plume delineation investigation was complete and the 



parties were able to review and analyze the data generated from that investigation, 

The Consent Judgment simply provides that the design of the compliance 

monitoring well network and therefore the number and location of the wells must 

be "sufficient to verify the effectiveness of the \Vestern Area System in meeting the 

Western Area objective" of preventing the horizontal expansion of the delineated 

groundwater contamination plume in the Western Area. See, Section V.B.2.d. The 

Consent Judgment neither requires that additional monitoring wells be installed as 

compliance monitoring wells nor does it prohibit it, but instead leaves it open for a 

later determination. 

B. Defendant's interpretation is  inconsistent with the  plain 
language of t he  Consent Judgment. 

The Defendant attempts to find or construe a prohibition on MDEQ's ability 

to require the installation of additional compliance monitoring wells where one 

simply does not exist. As discussed above, the Parties did not designate compliance 

monitoring wells in the Consent Judgment. It  was premature to do so at  the time 

the amendments were completed because the delineation investigation was ongoing 

and the Defendant still needed to complete its analysis of the data as Section 

V.B.2.d. provides. Defendant cannot just add terms not included in the Consent 

Judgment. Terrien v .  Zwit, 467 Mich 56, 75 (2002). 

To support its position, Defendant deliberately blurs the line between the 

Consent Judgment provisions regarding monitoring wells installed for delineation 

purposes and the development of the network of compliance monitoring wells 



intended to be used for the long-term monitoring of the \Irestern Area no-expansion 

objective. 

Further, construction should not result in an absurd result. 17ush.ai u Farm. 

Bureau Ins. Co., 284 Mich App 513 (2009). Defendant's construction would lead to 

an absurd result -- the location of and need for compliance monitoring wells would 

be determined or at  least limited to a finite universe of monitoring wells although 

the question of the delineation was not resolved. This really makes no sense since 

the MDEQ had the ability to request additional monitoring wells for delineation "if 

the totality of evidence Gom the wells to be installed [dwing the investigation 

described in the Consent Judgment] indicate that the horizontal extent of 

groundwater contamination had not been completely defined." Section V.B.2.c. 

Finally, Defendant attempts to resort to par01 evidence to support its 

position. It  is well settled law that "par01 evidence of contract negotiations, or of 

prior or contemporaneous agreements that contradict or vary the written agreement 

is not admissible t o  vary the terms of a Consent Judgment that is clear and 

unambiguous." UATV-GM v. ICSL, 228 Mich App 485, 492 (1998). Even if the Court 

were to consider such evidence, Defendant would still not prevail, given AfDEQ's 

statements distinguishing monitoring wells for investigation versus monitoring 

wells for compliance and the fact that Defendant in its petition is quoting language 



from the term sheet that is clearly related to the delineation and the term sheet 

does not otherwise contradict MDEQ's position.2 

Instead, the Court should read the Consent Judgment as a whole, giving 

harmonious effect to each word and phrase. a t  520. Subsections V.B.2.c. and 

V.B.2.d., read in harmony provides a two-step process. First, Defendant was 

required to delineate the extent of the groundwater contamination in the Western 

Area according to the investigation described in the Consent Judgment, subject to 

additional investigation if IVIDEQ determined it was warranted. Once the 

delineation was completed, the Parties would then determine the number and 

locations for a compliance monitoring well network that would best monitor the no- 

expansion objective for the delineated groundwater contamination taking into 

consideration the data and analysis provided &om the investigation. 

If the Court is inclined to interpret Subsection V.B.2.d. of the Consent 

Judgment as including the requirements and limitations of Subsection V.B.2.c. to 

the choice of compliance monitoring wells then MDEQ's reservation of rights to 

require additional monitoring wells in that subsection should also apply. And, the 

totality of the evidence indicates that additional monitoring wells are needed to 

monitor compliance. 

2 Footnote 4 of the term sheet provides in part that "[tlhe location and/or number of 
the compliance monitoring wells will be determined based on the data kom the 
additional wells that will be installed in these areas," which supports Plaintiffs' 
vosition that the wells described in Section V.B.2.c. of the Consent Judgment were 
intended primarily for investigation and there was no agreement that they would 
necessarily be used as compliance monitoring wells. 



As discussed below, MDEQ believes that the results of the investigation, 

including the depiction of the groundwater contamination plume supports the need 

for the additional monitoring well nests that it is requiring. 

11. The MDEQ-approved compIiance monitoring we11 network is  
appropriate for monitoring the  no-expansion objective of t he  
Western Area. 

The purpose of the MDEQ-approved compliance monitoring well network is 

to monitor the Consent Judgment's Western Area objective to "prevent the 

horizontal extent of the groundwater contamination in the Western Area horn 

expanding" beyond the defined boundary of the plume in that area regardless of the 

depth of the groundwater contamination. As noted in its May 25, 2011 letter, 

"MDEQ's intent in agreeing to the non-expansion objective in conjunction with an 

associated compliance monitoring network was once the plume was delineated, 

MDEQ-approved CMWs would establish points along a continuous boundary 

outside of which the plume is not allowed to expand." (AR 000078). This is borne 

out in Sections V.B.2.c. and V.B.2.d. of the Consent Judgment which provide for the 

delineation of groundwater contamination followed by the establishment of 

compliance monitoring well network to monitor the plume and detect any potential 

expansion so that it can be addressed. 

The MDEQ-approved compliance monitoring well network better 

approximates the location of the delineated plume and provides a boundary that 

better reflects the intention of Consent Judgment. It addresses the deficiencies 

noted abovelbelow in the Defendant's proposed monitoring well network and more 



effectively monitors the non-expansion objective than Defendant's proposed plan. 

See generally, the affidavits of Sybil Kolon and James Coger. 

A. Defendant's proposed compliance monitoring well network is 
inadequate to  monitor the  no-expansion compliance objective 
for the  Western Area and the  MDEQ conditions a r e  needed. 

MDEQ's major concern with Defendant's proposed compliance monitoring 

well network is that it would allow prohibited expansion to occur in contravention of 

a clearly stated objective of the Consent Judgment. In some instances the 

groundwater contamination, as currently depicted, would be able to migrate 

anywhere from 700 feet to as far as 1,100 feet in three locations before such 

migration would be considered expansion. One such location is at  AtW-133, which 

Defendant proposes to use as a compliance monitoring well. This location is too far 

north of the delineated groundwater contamination (about 1100 &om the boundary 

of the delineated plume). Use of this monitoring well for measuring compliance 

with the Western Area objective would allow groundwater contamination to expand 

into an area where there is 110 infrastructure to return the plume to its delineated 

extent as required by Section V.B.I., of the Consent Judgment. Further, any 

horizontal expansion in this area, would not be detected until long after the existing 

extraction wells would be able to draw it back. See Affidavit of James Coger 

paragraph 16. The distance between several of PLS's proposed compliance 

monitoring wells is too great (&om 630 to 2800 feet) to detecl exparision of the 

plume between the points (See, Table 1 from MDEQ's May 25, 2011 letter (m 

000081)). In those areas, the Parties will have no data to even monitor for potential 



expansion. Further, Defendant's analysis includes the current extraction when 

considering groundwater flow (and therefore the potential for expansion), however 

this approach ignores the potential for expansion when extraction is discontinued. 

Affidavit of Sybil Kolon paragraph 20. The affidavits supporting Defendant's 

Petition attempt to  dismiss these concerns without acknowledging the important 

concessions and long-term nature of the remedy engendered in the revised Western 

Area objective. Appendices 4 and 5 to the Petition. 

The deficiency in the Defendant's proposal stems from Defendant's insistence 

on using only existing monitoring wells for the compliance monitoring well network 

although they may have been installed for other purposes and not situated to 

adequately monitor the Western Area objective either horizontally or vertically. 

Some of the monitoring wells were installed to investigate unexpected and newly 

discovered groundwater contamination over the long history of this site. This 

existing " n e h ~ o r k  of monitoring wells was installed in an ad hoc manner (some 

wells were shallow to monitor groundwater contamination in the shallower 

formations and other wells were deep to address the deeper formation known as the 

Unit E). 

Contrary to Defendant's assertions, the existing network of monitoring wells 

was never designed to monitor a "no expansion" objective, the previous objective 

was much more than that. Under the previous remedial objective Defendant had to 

eliminate the groundwater contamination, which meant Defendant had to keep 

shrinking the groundwater contamination and maintaining hydraulic control, and 



as long as  Defendant's remedial system pumped aggressively, the groundwater flow 

patterns were changed. As a result, MDEQ did not require as many monitoring 

points as it would for a remedial objective that provides for reduction and eventual 

elimination of extraction of groundwater while leaving the groundwater 

contamination in place. See Affidavit of Sybil Kolon paragraphs 13-15. 

The revised remedial objective requires more monitoring than the previous 

objective of a full cleanup. The Western Area needs a compliance monitoring well 

network that will be adequate to detect changes in groundwater flow and other 

conditions as the Defendant lowers the extraction rates in the area and eventually 

stops purging. Aflidavits of Sybil I<olon paragraph 15 and James Coger paragraphs 

11-30. The Parties' ability to not only monitor the current plume but also any 

changes that occur as Defendant decreases extraction, will help in ensuring that no 

prohbited expansion occws. 

Contrary to assertions in the supporting asdavits of A4essr's Fatouhi and 

Brode, that AlDEQ's decision lacks technical support, the Administrative Record 

which consists primarily of correspondence between the parties and data supports 

A4DEQ's Resolution of Dispute. MDEQ has also performed further analysis based 

on more recent data provided by Defendant as part of its Resolution of Dispute. 

See, Affidavit of James Coger. And, many of these issues have been the subject of 

discussion between the AIDEQ and Defendant. 

Defendant's Petition only appears to disputes MDEQ's ability to require the 

additional compliance monitoring wells, drilling to bedrock, and the use of gamma 



logging. However, Plaintiffs see no reason to delay decision on the Resolution of 

Dispute or the implementation of MDEQ's conditionally-approved WAGMP 

including the MDEQ-approved compliance monitoring wells, because they are 

consistent with the Consent Judgment. In addition, extraction rates in the Western 

Area have already been reduced so an adequate compliance monitoring well 

network should be established sooner than later. The attached affidavits of James 

Coger and Sybil Kolon provide additional detail, analysis, and support for the 

il4DEQ's compliance monitoring well network. 

B. MDEQ's requirement t ha t  t he  compliance monitoring wells be 
drilled t o  bedrock, be vertically profiled, and gamma logged is 
appropriate. 

Defendant's assertion that the 1\4DEQ requirement that any wells used as 

compliance monitoring wells be drilled to bedrock is a technique only used for 

delineation and therefore belies MDEQ's intention t o  use the five proposed 

monitoring well nests (15 monitoring wells total) for investigation instead of for 

compliance monitoring (Petition paragraph 13) is absurd and it ignores the fact that 

the no-expansion objective applies to groundwater contamination, no matter what 

depth i t  is found. Consent Judgment, Section V.B.1. To effectively monitor this 

objective, monitor wells need to be properly located throughout the entire saturated 

interval. Affidavit of James Coger paragraph 34. Drilling to bedrock and using 

vertical profiling as part of the drilling technique helps the parties to determine the 

proper location to screen the wells, thereby ensuring that the objective will be 

adequately monitored and increasing the likelihood of compliance. AEdavit of 



James Coger paragraph 34. Plaintiffs are unaware of any technical guide that 

prohibit the use of these techniques for the sitinglscreening of wells used for 

compliance monitoring. And, of course Defendant offers no explanation of 

alternative techniques for determining the optimal depth for screening wells. 

Defendant's assertion is also inconsistent with the approach used for 

installing monitoring wells in other areas of the Gelman Site under the Consent 

Judgment. In the Eastern Area, Defendant agreed to the installation of several 

monitoring wells (not for investigation purposes) along and near the northern 

boundary of the now expanded Prohibition Zone to ensure that the Parties could 

detect any migration beyond the Prohibition Zone to the north. While the 

monitoring wells in the Prohibition Zone were not called "compliance monitoring 

wells," they serve a similar purpose - to monitor the location of the groundwater 

contamination so as to warn the parties in the event that conditions indicate that 

migration could threaten the remedial objective in the area. There is no technical 

basis for treating the compliance monitoring wells in the Western Area differently. 

MDEQ has requested the Defendant continue to gamma log the Rotosonic 

borings. (See, MDEQ's October 11, 2011 letter (AFt 000097)). Contrary to 

Defendant's assertion, the use of Rotosonic does not make gamma logging 

completely unnecessary. The identificationlcharacterization of straitigraphic units 

in the future will be more consistent if the gamma logging of borings continues. 

Further this will allow for the comparison of gamma signatwes over time. Gamma 

logs also provide confirmation that soil cores were describedlrecorded in proper 



sequence with the vertical profile results by the field geologist, thereby improving 

their reliability. Additional detail is provided in the Af£idavit of James Coger 

paragraphs 31-32. 


















































