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Ann Arbor, M chigan

Wednesday, Septenber 8, 2004 - 3:58 p.m

THE CLERK: Washtenaw County Trial Court is now i
session, The Honorabl e Donald E. Shelton presiding.

THE COURT: Pl ease be seat ed.

THE CLERK: Nunber el even, Attorney General versu
Gel man Sci ences, case nunmber 8834734CE.

MR. REICHEL: Good afternoon, Your Honor. For th

record Ronal d Reichel, Assistant Attorney General on behalf

n

S

e

of

the plaintiffs, with ne here in Court today are Mtch Adel nan,

and Sybil Kolon fromthe DEQ

MR. CALDVELL: Your Honor, M ke Cal dwell on behal
of Paul Life Sciences. Wth nme at counsel table is Al an
Wasserman. Also with us is Farsad Fotouhi .

THE COURT: Ckay. This matter is before the Cour
on a schedul ed review, continuation of the Court’s last rev
and order in February. | have as | requested received
reports, fromM. Reichel on behalf of the DEQ as well as,
report fromM. Caldwell on behalf of Paul Life Sciences.
| have read and reviewed those reports. | also received a
request froman attorney fromthe City of Ann Arbor, and as

wel | as, attached comments and positions of the Cty of Ann

f

t

i ew

t he

And
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Arbor. 1I'm-1"Il consider those. | have read and wl|
consi der those coments, but I’mgonna limt the hearing today
to these two--to these two parties. M. Reichel?

MR. REICHEL: Thank you, Your Honor. Just to follow
up briefly on our discussion in chanbers. What 1'd like to
acconplish here today, in addition to responding to questions
the Court nay have, by way of brief overview summarize the
following. As we’'ve indicated in the papers submtted to the
Court, after Paul submtted their feasibility study, and
proposed renedi al options for Unit E. The DEQ carefully
reviewed that. It solicited and its considered comments from
the public, and the |ocal governnents, and from Paul, and
reached a decision as to what it believes is the appropriate
remedy should be for the Unit E contami nation, that’s laid out
in those docunments. |I'mnot going to repeat all that at
l ength, but | do want to enphasize a couple of points, very
briefly.

DEQ has determ ned and yet indeed determ ned even
before the Septenber 1° document that there are certain things
that Paul can and should do under any scenario. To address
part of the Unit E plune beyond what it’s all ready doing,

whi ch as the Court knows includes sonme purging on its own
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property fromUnit E. And that is to conduct an investigation

a focused investigation to identify where it would need to

place wells, in the vicinity of Wagner Road, which is a major

t hor oughfare adjacent to its property. An area where it’s
still fairly closed to its existing Infrastructure Treatne
Center at its plant site. Wth the object of rapidly

desi gning, constructing, and inplenenting a series of purg
wells to interdict and halt all of the contam nation above
clean up criteria in that Unit E aquifer that is continuin

mgrate fromplant site. This is a partial step, but it i

nt

ed

t he

g go

S

one that is inplement able. It is one that could be addressed

with the existing infrastructure, that is that treatnent
systemthat Paul has at it’s plant property, the existing
surface water discharge--.

So, | want to enphasize that while DEQ s decisio

docunent laid out basically, a parallel path for Paul to

n

follow. Basically pursuant (sic) pursuing two things. Each

of those parallel paths has as its first step, taking

addi tional neasures in the very near future, to capture th
part of the Unit E plune al ong Wagner Road. The parallel
by way of overview, addresses two different scenarios for

dealing with the rest of the plant. One scenario was that

at

part
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whi ch Paul has laid out inits feasibility study and

submi ssion. That entails the risk of over sinplifying it,
doi ng sone additional purging in the vicinity of Maple Road up
to 200 gallons per mnute. Treating the water near that

| ocation, and re-injecting it, with the object being to
reduce, but not elimnate the D oxane contam nation bel ow a

| evel that Paul believes would not cause an adverse inpact on
the Huron River, as the remaining plunme expanded. And with
respect to the remai nder of the plunme under Paul scenario, it
woul d involve essentially allow-allowi ng the so-called

| eadi ng edge of the plune to continue to mgrate, to dilute,

t hey hope. And they believe prevent unacceptabl e exposures to
it. Wthout going into a |ot of detail, but again it’s laid
out specifically in the DEQ s decision docunent. The DEQ s
identified six specific conditions that would have to be
satisfied before that kind of approach can be inpl enent ed.

The DEQ s view as the facts exist today, that is not
consistent wwth the law and it woul dn’t adequately protect the
environment. The possibility exists of satisfying those
conditions, and Paul has stated his intentions to try to do
that. DEQis willing in effect to say to Paul or is saying to

Paul you can, if you chose, try to pursue those conditions
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within the next few nonths, within the next year, which is the
time franme Paul positively would need to do that. But because
the possibility exists that that approach would not ultinately
be successful or would not be acceptable, Paul should in
addition to doing this work, along Wagner Road, that | started
out tal king about, which we believe, the DEQ has to believes,
has to be done no matter what. That Paul shoul d begin

pl anning for a different renedi al approach, which would entai
two additional areas of purging, capturing all the

contam nation in two | ocations, one near Maple Road. The
other at the | eading edge of the plune, wherever it happens to
be |l ocated by the tine the necessary infrastructure is built,
the idea being to conpletely renediate the plune.

Again |I’mnot going to repeat all the reasoning, but
that in a nut shell is the path that DEQ has laid out. DEQ
and Paul have continued to discuss as we have throughout this
process where we stand. DEQ announced this decision that I
just described to you, and the Court has seen just |ast week.
We based upon prelimnary discussions with Paul, and I'Il Iet
t hem speak for thenselves. There s certain portions of what
the DEQ has identified as the appropriate renedi al deci sion,

that they agree with others, that they apparently disagree
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with some others that they're still looking at. W contend in
the immedi ate future to continue to engage in discussions with
Paul to crystallize which areas there is a disagreenent wth,
but at the end of the day, and not very di stance day, the
DEQ s approach to this would be to the extent that Paul--1et
me back up

As a legal matter, under both a consent judgnent,
and Part 201 on the State cleanup |aw, we believe very
strongly that DEQ has both a responsibility, and the duty to
nmake deci sions about what the appropriate clean up option is.
The DEQ has done that. It’'s laid out a two fold path that
|’ve just described in its detail. The object of whichis to
do i medi ately that which can be done, and then to nove
forward to address the remai nder of the plune in a |l egal way.

Under both part 201 in the consent judgnment, DEQis
charged with making those decisions. |If as | anticipate there
continues to be sonme dispute about that as between Paul and
DEQ It is as a matter of |law, and the consent judgnent, and
part 201 DEQ s call to make. Subject to obviously the
resolution of any dispute, and the enforcenent of the consent
judgnent, and the law by this Court, but based upon a record

t hat DEQ has conpil ed of everything that its considered that
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bears on this issue, and the test being whether DEQ s deci sion
was | egal, and whether it was rational. That is how we from
our standpoi nt or DEQ standpoint see this noving forward.

Let nme briefly address, | don't to take a great deal
of time. The Court has received a letter fromM. Caldwell it
made certain points. Just for the record | just want to note
that there’s certain itenms in M. Caldwell’s letter with which
we do not find ourselves in agreenent. And | just want to
clarify that for the Court, so the record s clear. Sone of
these things are really sort of a factual background nature.
I’mnot sure they really warrant an extensive discussion. Let
me focus in on what | think are the nost significant.

Paul has--in M. Caldwell’s letter he tal ks about
the plan for Unit E. And this proposal that they’ ve
identified for purging up to 200 gallons per mnute in the
vicinity of Maple Village, and re-injecting the treated--
treating it with a systemto be installed there, and then re-
injecting it back into the aquifer. As DEQindicated inits
deci si on docunent, in conditions two, and six of that |ist of
six conditions, the DEQ has substantial concerns about whet her
it is prudent and acceptabl e, based on what we know today to

re-inject at that |ocation. Those concerns relate to the
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following. One, by re-injecting water in that area, there' s a
potential for wi dening the existing plume. Secondly, making
it harder to effect or to assess the effect of the migration
of contam nation fromthat area. And third, the possibility
that if Paul as planned is not inplenented, if at the end of
t he day, Paul has to go out and do the work necessary to
capture the entire plunme, the | eading edge, re-injecting into
the vicinity of Maple Village may conplic (sic) conplicator
(sic) conprom se those efforts. For these reasons as stated
i n DEQ decision’s docunent, DEQ believes that Paul can and
shoul d, nunber one, | ook at any avail abl e other options in the
near termfor disposing of sone of this purged water, that
t hey proposed to purge near Maple Village. Even on a
tenporary basis, using if available, we don’t know that it is,
but using if avail able sewer capacity on an intermttent
basis. And then secondly, if they propose to go ahead and re-
i nject that they collect enough additional information about
the geology in that area to satisfy DEQthat it is indeed
prudent to do that.

Wth regard to again in M. Caldwell’s letter he
suggests that Paul can just go out and do this. And that no

approval --well, | don’t wanna m s-state this--that they

10
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woul d’ ve had to have a permt. It’'s true that they woul dn’t
necessarily have a permt--have a permt, but again DEQ woul d
need to approve this under the | aw before they could do it.
And as | said DEQ has sone concerns. They may be resol vabl e,
but there’s not enough information today to just say go ahead
start re-injecting in that location. Wth regard to
statements in M. Caldwell’s letter about the fate of the Unit
E plume that it’s suggested, and again |I’msinplifying, but
it’s suggested, that it is all ready known actually where the
Unit E plume is going to and where it’s going to end up, where
it’s going to vent into the Huron River. For as explained in
detail in the DEQ docunents we don’t believe that has been
established yet. It is quite possible indeed inevitable at

| east some portion of the plune that is--if it isn't halted
will end up in the Huron R ver, but exactly where, and at what
concentrations, and whether it will go anywhere el se remains
to be determ ned. The point of this, Your Honor, that under
any scenari o, even under the scenario that Paul has advocated
whi ch DEQ has said it m ght approve, it will still need to be
nmonitoring in the areas down gradient that is in the direction
of flowto ensure that there were no unacceptabl e exposures to

people, in water supply wells, or to the Huron River. And

11
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t hose--sonme of those conditions are addressed in the DEQ
deci si on docunments. But the point of this comrent is just to
make it clear that the suggestions in M. Caldwell’s letter
that it is all ready clear as to where the plunme is going.
That is not--isn't--we don't viewit that way.

Wth regard to this first point that | nentioned,
Your Honor, the additional work at Wagner Road as | said DEQ
is all ready engaged with Paul on that. And Paul is--has
submitted a plan to collect sone additional information along
this Wagner Road corridor. There is a dispute between the
parties on that issue. Apparently the only imredi ately
out standi ng i ssue or an outstanding issue is DEQ s statenent
to Paul that is a part of this additional investigation along
Wagner Road. That a certain kind of drilling technique be
used for sone of the borings. O at |east one of the borings,
it’s called Roto Sonic Drilling. | can get into it in detail
but DEQ believes that there--it would yield useful informtion
at that part of the site, and the rest of the site. Paul and
DEQ are still debating that point. But we believe there isn't
any serious reason why Paul can’t go ahead and do the
necessary work al ong Wagner Road, necessary to design, and

then install purge wells near Wagner Road.

12
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And again | want to enphasize this to be absolutely
cl ear, Your Honor, when DEQ is tal king about Wagner Road is a
base thing. It can be done, it should be done, and it can be
done soon. It does not vary with the strategy for the
remai nder of the plume. That is it can be done whether or not
the leading edge is ultimately captured. And it can be done
whet her or not Paul proceeds to--with partial purging at
Wagner--at Mapl e Road and re-injection or as DEQ has said as a
fall back, whether they have to nore aggressively purge, and
get that whol e segnent of--.

Finally, at the risk of stating the obvious, you
know, Paul’s made clear it’s view which obviously it’s
entitled to, but which we vehenently disagree that the DEQ s
fall back plan is unnecessary and feasible, etcetera. The DEQ
has expl ai ned where it ends up on this. It is ident (sic)
again identified two possible paths forward with regard to the
Unit E plume beyond Wagner Road. But | want to nake it clear
that for the reasons articulated in the DEQ s deci sion
docunent and in the admnistrative record that we can, and if
necessary will submt to the Court in a dispute resolution
process, we believe the DEQ s decision is a rational one.

Again there's sonme other points raised in M. Caldwell’s

13
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letter that--with which we disagree, but frankly are of the
secondary nature, and | don’t think nerit extended di scussion
at this tine.

Wth that Your Honor, again |I understand that the
Court has taken a great deal of tine to ook at the witten
submi ssions of the parties, and | don’t want to repeat them at
length. Having said what | just said, |I'd be happy to respond
to any i medi ate questions the Court may have about the
position |I’ve articulated or the position that DEQ has
descri bed to you.

THE COURT: | do have a coupl e of questions about
the conditions that you have--that the DEQ-if | say you--1'm
referring--

MR REICHEL: | understand.

THE COURT: --that the DEQ has nost recently
attached to the proposal of Paul.

MR, REICHEL: M1’ hm

THE COURT: Particularly concerned about the
anbiguity of condition six.

MR. REICHEL: And this is at page 16 and 17 of the
deci si on docunent ?

THE COURT: Yes, it is. And frankly, not having

14
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enough information to understand what--what the concerns about
re-injection are. And whether those are reasonabl e concerns
or not? So, if you--I don’'t need you to do anything here on
the record, but if you would like to I would be happy to
receive sonme nore information about that.

MR. REICHEL: Well, I'll be provide the Court with
what ever tine frane you specify, with sonme additional witten
material on that subject fromDEQ but I've tried all be it in
my own |ay fashion--

THE COURT: MY hm

MR REICHEL: --to articulate what | understand of

THE COURT: I--1 know. And I--1 guess | need a
little nore than that.

MR. REI CHEL: Understood, so.

THE COURT: Finally, and my other question was on
nunber four. And again it’s asking you to be a little nore
specific, in terms of a plan for nonitoring any water supply
well's that are outside the area covered by institutional
control, and later found to be threatened. | need a little
nore description of what area we’' re tal ki ng about here, and

exactly what it is that you re suggesting happened in those.

15
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Presumably these would be wells outside the Cty, but where?
How f ar ?

MR REICHEL: Right.

THE COURT: What’'s enconpassed by this condition?

MR. REICHEL: COkay. Well, we can certainly provide
sonmething additional in witing on that, but for a brief
response, Your Honor, again the--one of the other inmediately
proceedi ng conditions, as the Court sees, is this itemthree,
i mredi ately and before, this institutional control. That
nmeans in plain English, having in place an adequate, and
reliabl e mechani smof assuring, a |egal nmechanism whether it
be an ordi nance or conbi nation of ordi nances.

THE COURT: | understand your position on that.

MR. REICHEL: Right. GCkay. And so the--presunably
what ever - -assum ng that such a control was adopted or nodified
to be sufficient, it would have sone [imtations on its
geogr aphi ¢ scope- -

THE COURT: MY hm Wat? M’ hm

MR. REICHEL: --and the point of nunber four is that
any areas beyond that--there woul d need--again we’ll address
this in witing for clarification, but there would need to be

a nonitoring schenme in place. Just as in the following item

16
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nunber five.

THE COURT: WMh’ hm

MR. REICHEL: To nmake sure that if the plune is not
all that’s not gonna be captured, that it doesn’t go sone
pl ace where it exceeds the |level that protects the surface
wat er or protects human heal th, people who m ght have wells.

THE COURT: On that issue |’d be happy to get your
materials, on that issue the defense | take it says that those
required regulatory controls or those controls required by
regul ati on- -

MR, REI CHEL: M’ hm

THE COURT: --can be, could be even in the formof a
Court order. You have a response to that?

MR. REICHEL: That is their--1 would note first
that’'s their position. And the statue itself contenplates and
tal ks about--1’m paraphrasing here--a reliable and enforceabl e
| egal mechanism Normally, that has been--or at other sites
like this where the issue conmes up it has taken a form of sone
ki nd of ordinance, or regul ation adopted by a | ocal
| egi sl ative body, which restricts or Iimts the use of ground
water. Frankly | don’t know precisely what it is their

suggesting, in terns of sone judicially inposed restriction.

17
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Froma statutory standpoint, and a | egal standpoint, | think
what’s required is sonmething--is clear. That is legally
enforceabl e, and that assures that there is not any
unaccept abl e exposure. Those would be the basic criteria.

THE COURT: Well, the obvious concern that | have
about the interpretation of this is that if it’s a condition,
and i f were--having been in |local governnent a long tine
nyself, if we're waiting for the County, or a City, or a
Townshi p, or heaven forbid, the State Legislature to adopt a
regul atory schenme as a statue, or ordinance we’'ll be here
anot her 16 years.

MR. REICHEL: Well, | understand what the Court is
saying. 1--1 hope and | don't believe that’s inevitable. |
don’t--maybe |1’ m being naive, but | think the possibility
exi sts.

THE COURT: |’ m being pessimstic, but I--1 just--to
say that we’'re not going to nove this process forward unti
sonme | egislative body decides on the details of an enforceable
mechanismin this particular area--seens to ne to be not--|
nmean frankly, if they nmeant to say ordi nance, or statue they
could ve said it, rather than legally enforceabl e mechani sm

MR REICHEL: Well, | can--let nme--refer the Court.

18
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I will be happy to submt sonething in witing.

Before | get

to that | just want to re-enphasi ze one point, Your Honor. To

be absolutely clear, the DEQ is not advocating that nothing

happen--that we wait for--

THE COURT:

MR. RElI CHEL:

THE COURT:

MR. REI CHEL:
abundantly cl ear.

THE COURT:
condition that has to
go in place--

MR. RElI CHEL:

THE COURT:

MR. REI CHEL:

THE COURT:

MR. RElI CHEL:
wait indefinitely for

THE COURT:

MR. REI CHEL:

I --1 understand your position on that--
--sone | egislative action.
--M. Reichel. 1’mnot--

kay. Okay. | just want to be

But you are saying this ought to be a

be satisfied, before this other plan can

Precisly.
Right. And--

Exactly.
--so I'm-7?

Understood. But if--we’'re not saying
t hat - -

I know.

--if it isn’'t acconplished, then we

have to go to the other plan, but in terns of the |egal

requi renent, Your Honor, and the statute, and this is also in

19
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our admnistrative rules, it’s in again the clean up statue
MCL 324.20120B. And there’s various subsections. W can give
you sonething further in witing, and that’s if you Iike--

THE COURT: W©Mh' hm

MR. REICHEL: --but the statue contenplates a
restrictive covenants, or under sub five it says, if the
department determ nes that exposure to hazardous substances
may be quote, reliably restricted by an institutional control,
and--restrict able--restricted covenant. And that the
restricted covenants are inpractical, the departnment nay
approve a plan that relies on such controls. Mechanisns that
may be considered under this section include, but are not
limted to an ordi nance that prohibits the use of ground water
or an aquifer. Then goes on and does--so--it tal ks about, but
does not Iimt it to an ordinance, to answer your question.

THE COURT: Al right. Thank you. That’s fine.

MR. REICHEL: Are there other specific questions I
can try to address--

THE COURT: No.

MR. REICHEL: --at this point?

THE COURT: Not yet.

MR. REICHEL: WMy | have just a nonent, Your Honor

20
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THE COURT: Yes.

MR. CALDVELL: Thank you, Your Honor.

THE COURT: Cal dwel | ?

MR, CALDWELL: Your Honor - -

THE COURT: Before you begin, do you agree with M.
Rei chel that both sides agree on the i mredi ate Wagner Road
neasures to be taken?

MR. CALDVELL: No, Your Honor. | think that’s
correct when you indicated that--that request has been put
into dispute resolution, for two reasons. One, we don't see
that cutting off the entire--we’re--to back up. W'’re al
ready operating three--at least three wells on the Gel (sic)--
on the Gelman--for the Gel man property, and have been
operating at least two of those wells since this contam nation
was originally discovered. So, we’ve been doing source
control

Plus, as we found out our D2C3 C ean up Purge
program has been so aggressive that we’ve been pulling up
contamnation fromthe Unit E, we believe for at |east the
| ast four years. So, | don’t want the Court to think that we
haven’t been doi ng any source control. W do a |ot of source

control, even if sonme of it has been by accident. W’ve done

21
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intentionally, and we’ ve proposed in our feasibility study to
do an investigation which the departnent now agrees that we
should do. To see what the concentrations are al ong Wagner
Road. To see whether an additional purge well would be
justified. Now, they want us to go beyond that and capture
the entire width of the plume, down to 85 parts per billion.
W’ re not sure that that has any real benefit. But nore
inmportantly, we believe it would place us in a situation were
we woul d have to be punping so nuch water fromthere, and
di sposing of it pursuant to our NPDES Permt. That we woul d
be in conflict with our obligations under the Court’s previous
remedi ati on enforcenment order

So, to find out whether that’s an i ssue we’ve agreed
to go ahead, and do a punp test to find out how nuch--* cause
right now we're really tal king hypothetically, both of us. W
don’t know how nmuch water it would take to capture the entire
width of that plune. But we’'re gonna do a punp test, and we
subm tted that work plan to the state all ready. And wth
exception of this one issue regarding Roto Sonic Drilling that
pl an hasn’t been approved, and we’'re in the process for
obtai ning access for that. So, we will knowif in a fairly

short--1"mnot exactly sure how | ong.
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THE COURT: Wh' hm

MR. CALDVELL: How much it would take to purge from
that |ocation. And whether we could do that within the
imtations we have under our NPDES Permt. And this Court’s
five year renedi ati on enforcenent order. So, we're not in--
we're--1 think we’re in agreenment that we should be doi ng--we
shoul d at | east decide whether we should do it--an additional
well in the Wagner Road area. W’'re in agreenent that we
shoul d do an investigation. And M. Fotouhi indicates that
subj ect to the access, we could probably have that punp test
done within 40 days.

Your Honor, |'m gonna--1’m gonna be brief.
Al t hough, there are a nunber of people here today that | think
have not formally been interested in this issue. People that
have becone concerned about the inpact the State’'s Proposal
m ght have on them And | just wanted to provide a little bit
of background to them |In 1997 Paul Corporation purchased
Gel man’s Sci ences, and fornmed Paul Life Sciences. W nake
filters for nmedical purposes, like filtering blood, the
bacteria out of blood. Qur filters are used in hospitals al
over the world. W even nake the air filters on--Celman’s

just learned recently we can nake the air filters that our
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Astronaut’s use in their space suits. W enploy over 400
peopl e at the Wagner Road facility, many in high tech, high
payi ng positions. | think that Paul Life Sciences is
precisely the type of high tech life sciences type enpl oyer
that this community is trying to attract.

CGel man t he predecessor conpany stopped using 1,4
Di oxane in 1986 after the contam nation was discovered, eleven
years before we bought the conpany. W have never used that
sol vent here in Ann Arbor, Your Honor. |It’s the--the Court
concluded in 1991 after a lengthy trial, the ground water
contam nation affecting the conmunity result--not fromthe
i1l egal dunping that sonetinmes been inplied in nedia reports,
but rather fromwaste di sposal practices, that were
specifically authorized by permts issued by the State.

Sinply put the State of the Art back in the 60's and
early 70°'s was not what we would want it to be today. That
doesn’t nean the ground water contam nation doesn’t have to be
addressed. Gelman before we ever bought the conpany entered
into a consent judgnent with the State that required it to
take certain renmedial actions. And we assuned those
obl i gati ons when we purchased the conpany. Since 1997 when we

pur chased Paul or purchased Gel man, particularly since 2000
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this Court renoved a nunber of bureaucratic obstacles that had
sl owed--the clean up progress. Paul Life Sciences has net and
surpassed their renedial goal set forth in the consent
judgment, and this Court’s REO. W' ve renoved over 60, 000
pounds of 1,4 Dioxane fromthe aquifer since 1997. And since
2000 we’ ve renoved over 37,000 pounds of 1,4 Di oxane fromthe
aqui fer covered by this Court’s five year order. And that’s
11,000 nore than the State and the Paul Life Science’s
estimated woul d be--woul d take to finish the job. Paul has
been in--hopes to continue to be a val uable and cooperative
menber of this comunity.

Now, the problemthat we’'re here today about
primarily is the--that is of course the Unit E contam nation.
I’mnot sure if everyone knows this, but this contam nation
was not known when Paul bought the conpany in 1997. But we
haven't tried to avoid addressing this contam nation in a
protective and responsi ble way. And we’ve proposed a pl an
t hat we believe satisfies both of those requirenents. Qur
remedial plan is essentially as M. Reichel has--has
described, is essentially to gut the plune at two | ocati ons.
W’ re gonna--we’re gonna take out the highest concentrations

at Maple Road. And we’re gonna by purging 200 gallons a

25




© 00 ~N oo o A~ wWw N

N NN N NN P P R R R PR R R
gag A W N P O © 0o N oo 0o M W N+, O

m nute, which will capture the nost highly contam nated ground
water. And we’'ve all ready designed, and tested a treatnent
unit that has a fairly small footprint. It could be--we think
pl aced safely in that area that can cl eanup the ground the
D oxane contam nation that we expect to find.

Now, as M. Reichel’s discussed we’'re proposed to
pl ace the treated ground water to re-inject that back into the
aquifer. W don't think there’s any question that they--that
the aquifer in this area can handl e the ground water--the
vol une of ground water that we’'re proposing to re-inject. |
mean very sinply, we’'re taking out 200 gallons a mnute, we're
treating it, and we’'re gonna re-inject the sane vol une of
water. So, we believe that we’ ve submitted sonme material s,
and are willing to work with the DEQto satisfy their
concerns. But we don’t think there’'s any question that we can
re-inject the treated ground water in that area w thout
causing any of the negative ramfications that M. Reichel has
i dentified.

In general, because we’'re taking out what we’'re or
we're putting back in--what we’'re taking out, so this should
be very little effect on the destruction of the plune.

Now, the DEQ has asked us to determ ne whether the
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City s sanitary sewer has avail abl e capacity that could be
used to dispose of the treated ground water. W actually
don’t have a problemw th that, but we’'re | ooking into that.
W’ ve made those inquires before in particularly when we
installed a test wall in the Warden area--Warden Street area.
At that tinme, we were given a letter fromthe Cty’' s attorney
that stated at nost, there m ght be 600 excuse me 60--si X,
zero, gallons a mnute of capacity during the dry weat her
time. And that woul d not be available during stormevents.
This poses two problens, one and it’s also conditions tied to
that. The 60 gallons a mnute is obviously not 200, so we
don't think it’'s sufficient capacity even during the dry

weat her. But during the variability, the weather dependant
variability is also a problem because, for lack of a nore
technical term screws up the treatnment system which has very
precisely calibrated injection sequences, and a whole | ot of
things that only M. Fotouhi understands.

And when you increase the--and decrease the vol une
back and forth, you really run the risk that your treatnent is
not gonna be as sufficient. And so we’'re doubtful that the
sanitary sewer will provide a reliable option, but we'll

certainly talk to the Gty about that. W don’t want to
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forecl ose that wi thout further discussions.

But nost inportantly, the point | want to nake, Your
Honor, with regard to our plan is that with necessary
approvals, and if sonething | said in ny letter gave the wong
inpression--1 don't want to give the inpression that the DEQ
does not have to approve our plan. But we do need DEQ
approval. But under the exenptions to the ground water
di scharge permt requirenent that | point out in ny papers, we
do not need a formal permt that would be subject to public
comment, and inevitable adm nistrative challenge, unlike a
NPDES permt or a ground water discharge permt.

So, | think our option would be nuch nore
stream i ned, and because it involves limted infrastructure,
can be installed--to subject to getting access, and the things
t hat we al ways have to do deal with. Can be installed in you
know, | think we can have everything up and running in siXx
nont hs.

Now, as M. Reichel’s noted he's asked us to capture
the width of the plunme at Wagner Road, and we’ve had sone
issues. W're going to be doing an investigation. W're
gonna resolve that | think in the near term Now, as the

Court’s aware our plan does not include capturing the entire
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width of the plume. And--there--or the |ow |evels of
contami nation that are east of Wagner Road--excuse ne, east of
Mapl e Road, a 150 feet or so bel ow the ground.

In our judgnment, this portion of the plune--in this
portion of the plune, nor the |low | evels of contam nation that
woul d not be stopped by our Maple Road purging, pose any risk
to the public health or to the environnment. W are prepared
to back that up, Your Honor, by doing the investigation that
we’ve all ready discussed with the DEQ to address the
out standi ng uncertainties, regarding the plume path as it goes
towards the river. And | don’t--1"mnot gonna stand here and
say that has--that that plume path has been identified with
certainty. | do think there does need to be sone additional
i nvestigation. W’ve proposed--we’ ve always proposed to do
that investigation. That has never been an issue. Wat |’'ve
said is that all the available data, and primarily that’s from
City Generated Wll|l Head Protection, that the data was
revi ewed, and approved by the State, indicates that the plune
wWill mgrate in an area that will not affect down grading it
to drinking water wells or other receptors. W’ve--like I
said we’ve done that. W’ve prepared that plan. W’re gonna

submt it to the State shortly to do the investigation
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As to any uncertainties regarding the plunme pathway,
and the State’s condition that we put nonitoring wells over in
the area’s of potentially receptors, those aren’t issues.

W&’ re gonna--we’re gonna do an appropriate investigation, and
we're not going to let this plunme mgrate in an area that’s

going to effect the safety of anybody’ s water supply. That’s-
-it’s not in our interest to that--if nothing else, and so no

one’s drinking the water fromthe portions that aquifer that--

where the plune remmant will mgrate.
And it’s all ready illegal under existing ordi nhances
for anybody to install a newwell in this area. And we're

gonna do the investigation we need to prove that. And I’ m not
gonna say a | ot about the DEQ s plan--sounds |ike we’ll have
an option--opportunity to address that later--1’ve all ready
addressed that to sonme degree in our papers. But | nean
basically, we think that the few | egal issues that stand

bet ween us and approval of our plan, as a final renmedy--I

don’t think anybody di sagrees with this--with the exception of
this re-injection issue, that needs to be--that concerns need
to be resolved. | don’'t think anybody di sagrees that our plan
is a good thing to do. And we think that we can--they just

don't agree it’s a final renedy. And we think it can be made

30




© 00 ~N oo o A~ wWw N

N NN N NN P P R R R PR R R
gag A W N P O © 0o N oo 0o M W N+, O

a final remedy with very few-with a [imted anount of effort,
and with the cooperation fromthe community, or perhaps as we
di scussed, pursuant to sone type of Court order that wll
provide the institutional control that is required. And the--
we wll provide this in our papers to you, Your Honor, but the
rules flush out the definition of institutional control. And
it basically says that it’s a nmeasure that will ensure that
unaccept abl e exposures to contam nati on do not occur. So,

certainly neither the statue nor the rules preclude that

nmeasure frombeing a Court order. It gets that sinple, and
we'll be glad to you know, to neet that issue as well.
The last--1 just wanna stress, that Paul wll

continue to work towards inplenmenting our remedy in a tinely
fashion. W wll continue to do that, because we believe it’s
the best thing for the community. W think that the DEQ
remedy which will be incredibly disruptive of--a fall back
remedy woul d be incredibly disruptive to the community. And
it has all ready drawn a great deal of opposition. And the
truth is only a small nunber of the people potentially
effected by their plan have--are even aware of this issue at
this point. Al ready 700--370 hone owners have signed

petitions in opposition to that. And I think this goes beyond
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t he expected, not in ny backyard, type of opposition. | think
they’'re very legitinmate issues about the necessity for this
plan. And we’'re going to do all we can do to get our plan
approved, so that those disruptions can be avoided. And
obviously if you have any ot her questions.

THE COURT: | have none. Did you have any final
coments, M. Reichel?

MR. REICHEL: A couple of things briefly, Your
Honor. |’mnot going to re-cap the history of this litigation
or you know- -

THE COURT: Thank you.

MR. REICHEL: --Paul apparently done--done certain
things that it’s required to do. The business deci sions of
Paul Life Sciences made to acquire Gelman’s Sciences is a rich
busi ness. The fact renmains that it had the | egal obligation,
and it still has the legal obligation to do whatever is
necessary to address this problem They have done a | ot of
work. Unfortunately there’s still a lot to be done. The--as
far as, the bench mark goes again, that was brought up again,
it’s interesting to note that, as M. Caldwell also noted in
hi s papers, under the five year plan that they have noved nore

mass than they thought was there. And the obvious indication
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fromthat is that the estimate of mass was wong. And it is
by no nmeans established that this additional 11,000 pounds
cane out of the Unit E.

The fact remains that there’'s a massive problemthat
they need to address. As far as, the issue of comunity
concern, or conments received by the DEQ about this, what M.
Caldwel |l referred to as a fall back option, that is capturing
the | eadi ng edge, | would just note, Your Honor, that it’'s
absolutely true, that a nunber of people in the area have
expressed their concerns about possible disruption in
resi dential nei ghborhoods.

Qoviously it’s not DEQ desire under any
ci rcunst ances to cause undo disruption. But | would be
remsed if | didn't note that it appears that--again
undoubtedly, a variety of notivations for this, but it’s ny
under st andi ng, that an enpl oyee of Paul distributed inaccurate
or unduly al arm ng descriptions about what the DEQ was
considering in the area, in part to orchestrate sone
opposition to this alternative proposal .

At the end of the day, Your Honor, DEQ has been
gui ded, and will continue to be guided, by what it takes very

seriously, not bureaucratic requirenents, but its mssion to
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protect health--human health and the environnent. And to do
so in a way that’s consistent with the statutory schene
they’re charged with enforcing. That’'s what we’'re about. W
wel come the opportunity to provide--answer any other questions
you may have to submt additional information.

But in closing, we're not saying wait for a year.
We are saying nove forward in a multi front attack to deal
with the rest of this problem and to do it responsibly.
Thank you, Your Honor.

MR. CALDVWELL: Just one item Your Honor. And |
know that’'s a dangerous thing for ne to say, it’s hardly ever
believed. The enpl oyee who passed out the notice that M.

Rei chel referred to as m sl eadi ng, was John Psychas an

enpl oyee who lives in the Evergreen subdivision, and has been
a great liaison for the people in that nei ghborhood, and the
conpany. Al the notice said--and I--we will produce a copy
of this to the Court--

THE COURT: |’'mnot interested.

MR. CALDVELL: - -okay.

THE COURT: You must admit you woul dn’t have ended
up on that note, because it’s sort of--sunms up the--or

encapsul ates the Court’s frustration in trying to deal with
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big i ssues that get side tracked on small irrel evant points.
This pollution began al nost 20 years ago, and several
organi zati ons and peopl e, have been engaged in efforts to
control its--its spread, and ensure public safety. | have the
good fortune at this point | believe, to be dealing with
parties to this litigation who share the concern for
elimnating the public dangers from such pollution. And have
been working in good faith to do that. And | refer both to
the DEQ and to the successor of Galnman, Paul. That doesn’t
make it less frustrating that we have not been able to
adequately control the spread of this pollution. This case--
this law suit was filed in 1988. It has been pending for 16
years. Wen this Court was originally assigned in the matter,
because frankly the law suit out |asted the Judges, | reviewed
the law, and | believe that it is the role of this Court under
the Iaw, and under the law of this case, to assure that the
parties, both of them and the affected |ocal units of
government act pronptly to re--renediate this pollution. Only
in the law could we say pronptly after 16 years. But that’s
where we are. That’'s how | perceive the role of the Court.
Frankly if the Court of Appeals or the Suprene Court

wants to say that the Court should act--should solely rely on
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t he DEQ nechani sm and bureaucracy to protect the County from
this public health danger that’s been present for al nbst two
decades, so be it. And | will someday await their response.
In the neantinme | believe it is the role of this Court to nove
the process along, and to force the parties, and if necessary
| ocal units of government, to pronptly renediate this public
danger.

My perception after ny conclusion, after reading the
vol unmes of material that have been submitted this tine around,
is that in some significant respects, the parties are at an
i npasse, about what to do, if not next, right after next,
whet her to proceed on the basis of re-injection node. Whether
to proceed on the basis of piping, and clean up node, what the
i npacts of --and whet her we ought to be discharging non-toxic
| evels into the river or not. And as | read through all of
t hese subm ssions, | see no common ground, other than we ought
to study it some nore

And again M. Reichel is correct, not as to the
i mredi ate step, but as to the next step thereafter. W have--
| have reviewed other input, and | ocal governnments have
injected thenselves with legitinate concerns about their

resi dence, their sewers, their water wells, and other issues.
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Frankly we don’t have another year to wait to nmake a
deci si on about what the step after next will be. | have
concluded as | indicated that the parties are at an inpasse as
to those issues. | do intend to modify the Court’s July 17'"
2000 renedi ation enforcenent order. And | intend to do that
within the next 60 days. | invite further subm ssions, and
proposals fromthe parties, as well as, as they wish fromthe
Cty for such an opinion, and order within the next--those
submi ssions | would like within the next 21 days. | wll
conduct an informal status conference before opinion and order
nodi fying that REO issues, and will notify the parties of
t hat .

I woul d appreciate answers to the specific questions
| raised today, and those subm ssions, but I’'mnot limting it
tothat. |1’d be happy to recei ve whatever suggestions, or
proposals you have. Utimtely given the status of this case-
-the Court’s gonna have to nake those deci sions about to
resol ve these inpasses. The procedures that we're using to
resolve themat this point, in this Court’s view are sinply
not nmoving at a pace that’s consistent with public safety. |
will look forward to receiving your submn ssions, and we w ||

have an informal status conference as | indicated. And at
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that point determ ne the next official review date.

very much

Adj our ned.
THE CLERK: Al

(At 4:55 p.m,

ri se.

pr oceedi ngs concl uded)

*kk k%%
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STATE OF M CHI GAN )

COUNTY OF WASHTENAW )

| certify that this transcript, consisting of 38 pages, is a
conplete, true, and correct transcript, to the best of nmy ability,
of the proceedings and testinmony taken in this case on Septenber 8,

2004.

Tonjia Hol mes (CER 7253)
Certified El ectronic Reporter
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