STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

ATTORNEY GENERAL FORTHE STATE OF

MICHIGAN, ex rel, MICHIGAN DEPARTMENT
OF ENVIRONMENTAL QUALITY,

Plaintiffs,

v

GELMAN SCIENCES, INC,,
a Michigan corporation,

Defendant.

File No. 88-34734-CE

Honorable Donald E. Shelton

Celeste R. Gill (P52484)

Assistant Attorney General
Environment, Natural Resources and
Agriculture Division

P.O. Box 30755

Lansing, MI 48909

(517) 373-7540

Attorney for Plaintiffs

Michael L. Caldwell (P40554)
Fink, Zausmer & Kaufman, P.C.
31700 Middlebelt Road, Suite 150
Farmington Hills, MI 48334
(248) 851-4111

Alan D. Wasserman (P39509)
Williams Acosta, PLLC

535 Griswold St. Suite 1000
Detroit, MI 48226

(313) 963-3873

Attorneys for Defendant

PLAINTIFFS' MOTION TO ENFORCE
ORDER PROHIBITING GROUNDWATER USE

Plaintiffs, the Attorney General of the State of Michigan and the Michigan Department of

Environmental Quality ("MDEQ"), as successor to Plaintiffs Michigan Natural Resources

Commission, Michigan r Re

ission, Michigan Water Resources Commission, and Michigan Department of Natural

Resources under Executive Orders 1991-31 and 1995-18, by their undersigned counsel hereby




move this Court pursuant to MCR 2.119 and 3.310, to enforce the Order Prohibiting

Groundwater Use dated May 17, 2005 by ordering the Defendant Pall Life Sciences, Inc.

("PLS"), the successor to Gelman Sciences, Inc., to: (a) perforfn activities necessary to identify

all pﬁvate wells within the Prohibition Zone established by the Court; and (b) provide for the
abandonment of any private wells and the replacement of private drinking water wells with
connection to the municipal water supply.

NATURE OF THE CASE

1. On October 26, 1992, the Plaintiffs and the Defendant (collectively, the Parties),
entered into a Consent Judgment to address contamination at and emanating from Defendant's
facility located at 600 S. Wagner in Scio Township, Michigan. The overall goal of the Consent
Judgment was to clean up the area-wide groundwater contamination. This was to be |
accomplished by the development of several remediation systems.1 The Consent Judgment was
amended on September 23, 1996 and October 20, 1999, pursuant to the stipulation of the Parties.

2. The Court has also supplemented the Consent Judgment with several cleanup
related ofders, based on information about the nature and extent of contamination acquiréd after
the Consent Judgment was entered.

3. Two such orders were the Opinion and Order Regarding Remediation of the
Contamination of the "Unit E" Aquifer ("Unit E Order") dated December 17, 2004 and the Order
Prohibiting Groundwater Use dated May 17, 2005 ("PZ Order™).

| 4. As described below and in the attachmenfs, PLS has repeatedly failed or refused
to comply with the requirements of the PZ Order, which calls into question ‘the effectiveness of

the remedy the PZ Order was designed to effectuate.
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! The systems include the Evergreen System, Core System, the Western System.
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5. In this motion, Plaintiffs ask this Court to order PLS to perform specific actions

needed to meet the requirements of the PZ Order. These include among other things, completing

the well identification process as envisioned in the PZ Order, and submitting documentation

needed to verify the adequacy of the process.

PZ ORDER BACKGROUND
6. In 2001, the Parties discovered that the groundwater contamination at the site was
deeper than originally thought and had seeped into what they thought at the time was a separate

aquifer, which was given the designation "Unit E".

7. The Unit E aquifer is generally believed to be located at lower depths than what
had been termed the Evergreen or D2 aquifer, and Unit E is downgradient, and south of the D2
aquifer. It has subsequently been determined that thése aquifers Unit E and D2 communicate
hydraulically although the extent of the communication is not fully known.

8. The Court indicated in the Unit E Order that the Unit E aquifer was part of the
Western System and subject to the Consent Judgment. |

0. Because 1,4-dioxane would be left in groundwater above 85 ppb, the drinking
water standard, MCL 324.20118(6)(d) required "other institutional controls necessary to prevent
unacceptable risk from exposure to the hazardous substances."

10.  MCL 324.20120b(5) provides that such institutional controls "include, but are not
limited to, an ordinance that prohibits the use of groundwater or an aquifer in a manner and to a

degree that protects against unacceptable exposures as defined by the cleanup criteria approved

as part of a remedial plan."

ii. Because, the Washtenaw County Rules and R

Groundwater adopted February 4, 2004, did not meet the requirements of an institutional control
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under Part 201 of the NREPA, the Court issued the Order Prohibitinngroundwater Use on May

17, 2005 (PZ Order) to satisfy the requirements of MCL 324.20118(6)(d) and MCL

324.20120b(5) and ordered in part that:

(1) The prohibitions imposed by this Order apply to the zone identified
in the map attached hereto as Figure 1 (Prohibition Zone).

(2)  The installation by any person of a new water supply well in the
Prohibition Zone for drinking, irrigation, commercial, or industrial use is

prohibited.

(3)  The Washtenaw County Health Officer or any other entity
authorized to issue well construction permits shall not issue a well construction

permit for any well in the Prohibition Zone.

(4)  The consumption or use by any person of groundwater from the
Prohibition Zone is prohibited.

(5)  The prohibitions listed in paragraphs 2, 3, and 4 do not apply to the
installation and use of: '
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(e) any existing water supply well that has been demonstrated,
on a case-by-case basis and with the written approval of the MDEQ, to withdraw
- water from a formation that is not likely to become contaminated with 1,4-
dioxane emanating from the PLS facility. Such wells shall be monitored for 1,4-
dioxane by PLS at a frequency determined by the MDEQ.
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(6)  PLS shall provide, at its expense, connection to the City of Ann
Arbor municipal water supply to replace any existing private drinking water wells
within the Prohibition Zone. Within thirty (30) days after entry of this Order, PLS
shall submit to MDEQ for review and approval a work plan for identifying, or
verifying the absence of, any private wells within the Prohibition Zone, for the
abandonment of any such private wells and for the replacement of private
drinking water wells with connection to municipal water supply. Well
abandonment and replacement shall be performed in accordance with all
applicable regulations and procedures at the expense of PLS. PLS shall
implement the work plan and schedule approved by MDEQ. (emphasis added).




12. On or about June 24, 2005, PLS submitted its Work Plan for Identification,

Abandonment, and Replacement of Certain Private Water Supply Wells (Work Plan).

13. On August 12, 2005, after a complete review of the Work Plan, the MDEQ

provigled its Response to Work Plan for Identification, Abandonment, and Replacement of
Certain Water Supply Wells, dated June 24, 2005. The MDEQ conditionally aﬁproved the Work
Plan informing PLS that, among other things, "it is PLS's responsibility to abandon any wells
identified within the PZ, subject to the exception allowed for in Se of the Order." (emphasis
added). And, further stating: "The obligation of PLS to provide connection to the city water
supply and abandon wells within the PZ will continue for the duration of the PZ. If any
vulnerable properties or wells are identiﬁed after PLS submits its final report on this Work Plan,
PLS will be required to implement the tasks in this Work Plan, as modified by this letter, or

according to subsequent revisions approved by the DEQ." (emphasis added).

14. By aletter dated November 14, 2005, PLS questioned the MDEQ's August 12,

~- 2005 response based on its narrow interpretation of the PZ Order, and requested clarification of

the intent of the MDEQ's response.

15. The MDEQ further clarified its August 12, 2005 response in a letter dated January

10, 2006, stating in part:

Wells that are still intact, regardless of their current use, could be used in the
future, in violation of the Order, unless they are permanently plugged. The DEQ
is charged in the Order with approving PLS Work Plan. As the agency that
oversees the implementation of the remedial action, the DEQ is obligated to
ensure that the remedy selected by PLS, and approved by the Court, is
implemented to protect the public health, safety and welfare, and the environment.
To that end, consistent with guidance from division marnagement, the DEQ will
not approve the Work Plan unless it includes a commitment by PLS to identify
any water supply wells that have not been plugged, and to render any such wells
incapable of providing water, unless an exception allowed for in the Order is
approved. PLS must implement this Work Plan with the purpose of using its best
efforts to identify any private water wells within the PZ that have not been




properly plugged to ensure that groundwater from‘ the PZ cannot be consumed or
used. (emphasis added). :
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five months since the DEQ's response to the Work Plan. Section X of the
Consent Judgment, Approvals of Submissions, requires PLS to submit for dispute
resolution under Section XVI of the Consent Judgment if it disagrees with the
DEQ's conditional approval of its submissions. PLS has not yet submitted any
information to demonstrate that it has undertaken any of the tasks that are
required by the Order. PLS should immediately implement the Work Plan as
conditionally approved by the DEQ in this letter and our August 12, 2005 letter.
If PLS objects to any of the conditions, then PLS should immediately invoke the
dispute resolution procedures of the Consent Judgment. (emphasis added).

16.  PLS never invoked dispute resolution with regard to tﬁe conditions MDEQ placed
on its approval of the Work Plan as pi'ovic_ied by the Consent Judgment.

17. After numerous written and verbal communications between MDEQ and PLS,
some of the MDEQ's comments on the Work Plan and subsequent reports have been addressed
and some of the information requested to document the well identification process has been
gathered and submitted by PLS. However, PLS has not complied with all of the items required
by the Work Plan, as conditionally approved by the MDEQ. |

18.  Further, the process of identifying water supply wells within the PZ, as required
by the PZ Order, has been more difficult than anticipated. N either party contemplated the
possibility of not being able to find wells that were known to exist or the inability to verify the
presence or absence of wells at specific locations. To address this situation DEQ has required
PLS to provide owners of such properties specific notice of the PZ.

19.  Although the PZ Order requires PLS to identify or verify the absence of any

private wells within the PZ to meet the requirements of an institutional control and thus for the
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remedy to be protective while leaving 1-4, dioxane in groundwater above the cleanup standard of
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85 ppb, PLS has been reluctant and in some instances refused to take additional steps to address

the well identification problem described above, asserting that the requests were beyond the

Order that the Court wants any possible exposure pathway extinguished unless certain exceptions
apply. |

20.  During this process, MDEQ performed its own investigations identified specific
private wells that PLS did not locate or identify on its own although the PZ Order and the Work
Plan, as conditionally approved by MDEQ, clearly places the responsibility on PLS to perform

such tasks. The investigation was done to demonstrate that more work is needed to complete the

well identification process.

ENFORCEMENT PROVISIONS OF THE PZ ORDER

21.  Paragraph 11 of the PZ Order provides that: "Either Party or a local unit of

government having jurisdiction within the Prohibition Zone may seek enforcement of this Order

_ by the Court."

VIOLATIONS
22.  There are four general areas that not been adequately addressed by PLS as
required by the PZ Order:
(1)  Private water supply well investigation.

(2)  Private water supply well identification and plugging.

2 The PZ Order also provides that in the event the boundary of the PZ is expanded, PLS shall,
within thirty(30) days after entry of such an Order, submit to the MDEQ for review and
approval, a work plan for identifying, or verifying the absence of any private wells within the
modified PZ, for the abandonment of any such private wells, and for the connection to the

municipal water supply to replace drinking water wells within the modified PZ.
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(3)  Notices where unused private water supply wells cannot be located.

(4)  Final report.

23.  Inits March 18, 2009 letter, MDEQ has identified the following issues/tasks that

PLS must address to be in compliance with the scope and spirit of the PZ Order:

1) produce a detailed figure of the PZ that shows individual parcels
and identifies the boundaries of each area/subdividision that is not being

surveyed;3

2) produce a list of addresses that are outside of the subdivision
boundaries in the figure discussed in #1 above, that have not been surveyed or
investigated;

3) review all parcels on the list in #2 above, to determine if they need

to be surveyed and provide the basis for not surveying those that PLS does not
propose to survey (i.e. vacant, well plugging record, documentation that they were

provided with municipal water when developed);

4)  surveythe owner of each parcel on the list in #3 above, where
wells were know to exist, or where the absence of wells cannot be verified;

5) complete the measures specified in this letter for unresolved
addresses in Table 1;

N 6) provide an electronic spreadsheet of all addresses outside of the
subdivision boundaries on the figure described in #1, above, including the results
of the review and surveys of new addresses and updates of any information in

Table 1;

7) provide a final report with the above figure and spreadsheet that
explains which subdivisions/areas were not surveyed and why;

8) for any expansion of the PZ, the same process shall be followed
and PLS shall provide any addendum with a revised figure and spreadsheet;

9) inform the DEQ of any new information it becomes aware of
regarding the status of any wells in the PZ and take any required measures,

e T Al et st s L m safat ot v walle i 11
including the plugging of any water supply wells that are subsequently identified

(the DEQ will maintain the spreadsheet).

3 MDEQ has since completed this task.
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24.  MDEQ requests that this Court use its inherent powers to enforce the PZ Order.

See, St. Clair Commercial & Savings Bank v. Macauley, 66 Mich App 210 (1975); Schaeffer v

Schaeffer, 106 Mich App 452 (1981); Cohen v Cohen, 125 Mich App 206 (1983); and MCL

600.611.
Relief Requested

For all the reasons stated above, the Plaintiffs request that this Court:

A. Enter the attached proposed order:
B. Grant Plaintiffs such further relief as the Court finds appropriate and just.

Respectfully submitted,

Michael A. Cox
Attorney General .

o

Assistant Attorney General
Environment, Natural Resources,
and Agriculture Division

P.O. Box 30755

Lansing, MI 48909

Dated: June 5, 2009 (517) 373-7540

LF:Gelman/Motion to Enforce Order
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At a session of said Court, held in the Courtroom thereof, in the
City of Ann Arbor, County of Washtenaw, State of Michigan, this

PRESENT:

HONORABLE DONALD E. SHELTON

CIRCUIT COURT JUDGE

The Court, being fully advised in the premises, hereby orders Defendant, Pall Life Sciences, Inc.

~ (PLS) to:
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