Part 201 Phase Two Discussion Group
Project Charge

Project Purpose

DEQ Director Steven Chester initiated the Part 201 Discussion Group process to seek
recommendations from interested and affected parties about needed changes in Part
201, Environmental Remediation, of the Natural Resources and Environmental
Protection Act, 1994 PA 451, as amended (NREPA). Michigan's cleanup and
redevelopment program has been operating under the most recent statutory framework
since June 1985, and is currently administered by the Remediation and Redevelopment
Division (RRD). Over the years, the program has undergone a number of statutory
changes including a shift in the liability scheme from a strict liability standard to a
causation-based standard, establishment of due care requirements for non-liable facility
owners, and the provision of more flexibility for remedies by offering land-use—based
closure options. The department recognizes that the cleanup and redevelopment
program must continue to evolve in order to be effective in meeting its objectives of
protecting public health, safety, welfare, and the environment while concurrently
promoting brownfield redevelopment.

The Phase Two Discussion Group is tasked to help us identify opportunities to
increase the number of cleanups conducted, increase compliance rates, make the

program easier fo implement, and assure that the best tools and strategies are

avaitable to facilitate brownfield redevelopment. Recommendations for changes may
cover procedures, policies, and statutory and rules changes, but must not compromise
the program's ability to protect public health, safety, welfare, and the environment.

It is important to recognize that, while the Remediation and Redevelopment Division of
DEQ is the ceniral focus for the state’s cleanup program, remedial actions are overseen
by staff in a number of DEQ programs. Waste and Hazardous Materials Division, Water
Bureau, and the Office of Geological Survey all provide oversight for remediation being
done to address facilities they regulate. Landfills; hazardous waste treatment storage
and disposal facilities; oil and gas development operations; and illegal groundwater
discharges are examples of facilities that are primarily regulated by programs outside
RRD. Remedial actions overseen by the other organizational units are required to
comply with Part 201. As you can see, the Part 201 program is an integrai part of the
department’s environmental programming, and is critical to the department’s mission to
protect public health and environmental quality.

Structure of Discussion Group Meetings

The process will operate with four subgroups to address the following issues:

% Liability

¢ Complexity/technical requirements
& Program administration

@ Brownfield redevelopment




In order to ensure an objective process, the Discussion Subgroups will be led by
facilitators from Public Sector Consultants. The meetings will be open to the public and
will include time for public comment either before or at the conclusion of the meeting.

Each subgroup will meet approximately five times. A plenary kickoff meeting and a
concluding mesting will be conducted. The process is expected to take approximately six

months.

Each group will be directed by a facilitator who will be responsible for calling meetings,
recording the proceedings in a manner that establishes and maintains momentum in the
discussion, eliciting feedback from all participants, and providing feedback to DEQ on an
ongoing basis about the subgroup’s progress.

DEQ staff will participate in each subgroup discussion, and there will be DEQ staff
available as well to help answer questions and explain current program implementation
practices and challenges. This is also an opportunity for DEQ staff to understand various
perspectives and program performance expectations from Discussion Group members.

The overall project will conclude with a report, to be prepared by Public Sector
Consultants, which summarizes the recommendations of the subgroups and presents
them to Director Steven Chester. The final report will include discussion of any
recommendations that overlap the subgroups and that may need to be reconciled.

Issues for Subgroup Consideration

The DEQ has developed a list of issues for the Phase Two Discussion Group to consider
that synthesizes the work of the Phase One Discussion Group with program
implementation issues raised by DEQ staff (see Attachment A). This list is intended to
provide a macro perspective of program issues to facilitate integration of the more
detailed issues presented in the Phase One Discussion Group issue list (see Attachment
B). The subgroups will be asked to consider both the Phase One Discussion Group and
RRD issue lists in their deliberations, plus issues that participants raise or that may be
raised during public comment at subgroup meetings. It will be up to the members of the
subgroups, with the help of the facilitator, to bound the topics being discussed and
allocate the available time appropriately.

No recommendation or topic is out of bounds for the Discussion Group’s deliberations.’

_Creative solutions are expected and encouraged. However, in light of the limited time
available for the process, and the need to produce practical recommendations,
participants are encouraged to consider the implementability of all ideas they consider. i
a particular option or recommendation would require new resources in order to
implement, that fact should be acknowledged (and an estimate of the resources
provided, if possible) in the subgroup’s recommendations.

! Discussion of specific mechanisms to provide stable funding for the cleanup and redevelopment program
is not intended to be the subject of detailed discussion in the subgroups. The DEQ is working with other
agencies in the administration to develop long term funding strategies. A general recommendation about the
need for fong-term funding for the program can be a part of the final report.




Summary of Activities Leading to the Discussion Group Process

In early 2005, the RRD invited a small group of individuals with experience in various
aspects of the cleanup and redevelopment program to provide input as the first phase in
a planned Discussion Group process of seeking broader stakeholder input. The Phase
One Discussion Group met a dozen times between April and November 2005 and
developed a list of “Characteristics of a Successful Cleanup and Redevelopment
Program” {(Attachment C), as well as a summary of recommendations for the proposed
Phase Two Discussion Group, including the subgroup framework (Attachment B).
Specifically, the Phase One Discussion Group recommended that a larger group be
convened to enhance future program improvement discussions. Four subject matter
subgroups were suggested.

Coordination with Other Program Development/Reform Efforts

The focus of the Discussion Group will be improvements to Part 201. Discussion Group
participants are asked fo be mindful of the fact that the legal framework of Part 201 and
the associated cleanup requirements also are the basis for cleanup work done in
conjunction with other state regulatory processes including Leaking Underground
Storage Tanks {Part 213 of the NREPA), Hazardous Waste Management (Part 111 of
the NREPA), and Solid Waste Management (Part 115 of the NREPA).

Other policy and program development initiatives will be occurring concurrent with the
Part 201 Discussion Group. These efforts include:;

The Refined Petroleurn Cleanup Advisory Council (Advisory Council), which was
created in 2004 as part of amendments to Part 215, Refined Petroleum Fund, of the
NREPA. The Advisory Council is required by law to make recommendations to the
governor and the legislature on a refined petroleum cleanup program that provides
for corrective action to address releases of refined petroleum products, including
provisions designed to henefit owners and operators of leaking underground storage
tanks and also to provide for corrective action at sites where the liable party is
unknown or insolvent. its recommendations are expected by December 2006. The
DEQ anticipates that major revisions in Part 213 and Part 215 will be needed.

# The DEQ Environmental Advisory Council (EAC) is currently reviewing issues
associated with land application of industrial byproducts, composted materials,
and other forms of solid waste. The EAC was asked by Director Chester to
evaluate these issues after a stakeholder process conducted by the DEQ Waste
and Hazardous Materials Division was unsuccessful in reaching consensus on
how the solid waste regulatory process should be modified to address fand
application. It is likely that linkages between the land application regulatory
framework and the cleanup program will continue to exist.

The Part 201 Discussion Group is not expected to monitor or necessarily account for
developments in these other processes; however, some Discussion Group participants
were selected, in part, because they are also serving on the Advisory Council or the
EAC. Those Discussion Group participants are invited to share information about the




proceedings of the other groups, especially as it may be relevant fo the activities of the
subgroups.

Expected Outcomes and Next Steps

The goal is for a final report and recommendations to be presented to Director Chester
by April 2007. If conflicting recommendations emerge in the final report, Public Sector
Consultants will include a discussion of those confiicts in the report. If necessary, Public
Sector Consultants and/or DEQ staff may confer with Discussion Group participants
after the conclusion of the. scheduled meetings to attempt to reconcile conflicts. Director
Chester and DEQ staff will review the recommendations at that time and determine how
best to pursue program changes. The timing for implementation of program change will
be determined after this review.
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PART 201 DISCUSSION GROUP
DEQ Issue List for Phase |

Introduction

Michigan’s industrial history has left a legacy of contamination in soils, groundwater, and
river and lake sediments. This legacy continues to effect Michigan's quality of life through
impacts on human health, safety and welfare; property values and redevelopment potential;
and impairment of public trust resources, including drinking water and productive land.
Michigan was one of the first states to recognize and address the need for state-funded
response activity and many successes have been realized. Michigan has provided public
funding to address immediate public health, safety, and environmental threats at thousands
of sites. State funding has also readied hundreds of sites for redevelopment through grants
and loans to local government, plus projects undertaken directiy by the DEQ. Private
interests have invested aggressively in redevelopment in Michigan, helped by causation-
based liability provisions that are unique among the states, and by land use based cleanup
options that aliow cleanup objectives to he matched with the planned development. Liable
parties are able to avail themselves of a broad range of options to establish compliance with
cleanup requirements. Michigan’s cleanup and redevelopment program is nationally

recognized for its innovative features.

In spite of those successes, the DEQ estimates that there are still tens of thousands of
contaminated sites in Michigan that have not been inadequately addressed. The causation
liability scheme for owners and operators has done much to facilitate redevelopment but it
has also complicated efforts to secure prompt and appropriate response actions from liable .
parties. For example, properties that change hands many times while there is continuing
hazardous substance use, making it difficult to establish the proofs required to support
action against liable owner/operators. Specific affirmative obligations and broad freedom for
liable owners and operators to conduct cleanups without state involvement or approval were
intended to maximize the rate of cleanups achieved after the 1995 amendments to Part 201.
The reporting provisions of Part 201 give the DEQ extremely limited information on which to
judge rates of compliance for liable parties (for their remedial obligations) and for all owners
and operators of contaminated property (for their "due care” obligations). However,
anecdotal observations lead the DEQ to conclude that parties are not taking action to
address conditions for which they are liable in a timely manner. Further, the level of
knowledge about and compliance with the more limited “due care” obligations, which apply
to any person who knows his or her property is contaminated, also appears to be

inadequate.

Program implementation challenges include a declining budget for the program, and new
scientific evidence supporting the need for changes in exposure pathway considerations to
adequately protect public health, safety, welfare and the environment. These things
exacerbate the challenges of the program to ensure timely site clean up and adequate
management of health, safety, and environmental risks. In addition, the flexibility provided
by land use based categories of cleanup, including numerous options to control exposures
to contamination left in place, has resulted in liable parties pursuing remedial strategies that
do not remove contamination sources. |t appears that liable parties do not recognize {(or are
not motivated to consider) that the costs of continued monitoring and maintenance of such
controls will often exceed the costs of more active contaminant removal in the long term. In
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addition, leaving contamination on site undermines the ability of liable parties to achieve
closure finality. The tension between regulatory finality and on-going risk management
obligations is a major issue that appears to deiay liable party actions.

The quality of information collected and presented to the agency is a continuing impediment
to timely cleanup of contaminated sites. [t seems reasonable to conclude that the
documentation of response actions that are never reviewed by the DEQ is equally
incomplete and inaccurate. 1t is often the case that appropriate remedy selection and risk
management decisions cannot be supported by site characterization information provided to
DEQ. Some examples of these problems raise fundamental questions: exposure pathway
evaluations are incomplete; acute hazards are not recognized and addressed; reports depict
incorrect groundwater flow direction based on data submitted; monitoring wells are not
installed at proper locations or screened at proper depths to adequately a contamination
plume; applicable or relevant and appropriate regulatory requirements are not properfy
identified. It is critical that program requirements are clear and complete enough to

minimize these kinds of errors.

The cleanup and redevelopment program needs a different balance of incentives and
disincentives to assure high rates of compliance, timely cleanups, and appropriate

brownfield redevelopment.

The following sections outline issues that DEQ staff has identified as being necessary to
address in order to make the cleanup and redevelopment program optimally effective. For
each subject group, questions include both broad issues and details that have substantiai

impact on program functions.

LIABILITY/COMPLIANCE

¢ How does the causation standard affect the timeliness of cleanups and management
of risks at facilities?

+ Wouid changes to the causation standard, or in obligations imposed on liable parties,
enhance the pace and number of ¢cleanups?
o Identification of facilities (reporting/disclosure)
o [dentification of liable parties
o Clarification of liable party affirmative obiigations
= Source control
» Site characterization
= [nterim actions
»  Additional response activities
o Fixed time periods for completion of liable party obligations

s Is the BEA process an effective and reliable means to distinguish new releases from
existing contamination in the context of property transfers?
o What other processes could more effectively and reliably provide liability relief to
non-responsible purchasers and occupants of “facilities?”
o What other processes could result in identification and disclosure to DEQ of
“facilities,” either in relation to property transactions or more generally?
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o What process changes could focus pre-acquisition environmental inquiry on the
collection of information necessary to identify and implement appropriate “due
care” actions?

What “due care” process improvements can be made to ensure that facilities are used
in 2 manner that is protective? (Including long-term ownership, not triggered by

property transactions.)

Should the statute of limitations provisions in Part 201 be modified? Recent court
decisions will significantly limit both state and private party cost recovery actions.
These decisions are a major disincentive to parties who would otherwise take actions
with an expectation that they can recover costs from liable parties. They alsc make it
- difficult for the State to assure that the public does not inappropriately bear remedial
costs that should be paid by liable parties. The state’s ability to use liens is also
hampered by recent court decisions, making it more difficult for the DEQ to respond to
its mandate to recover costs from liable parties.

Do the defenses/exemptions in Sections 20126(3) and (4) function appropriately under
a causation scheme? They were designed to work with a strict liability scheme — once
a person loses a defense, it is arguably unclear if they are strictly liable or liable for
only that contamination they caused. Often there will not be information available to

define the scope of liability when a defense is lost.

Do the divisibility of harm and apportionment of liability provisions require clarification
in relation to the causation standard for owners/operators? These provisions were
also designed to work with a strict liability scheme. Implementation issues are similar

to those described in the previous item.

Is Section 20142 effective? Should it be changed? Current language is potentially
difficult for regulated parties to understand in relation to owner obligations to address
storm water discharges that contact waste material, Part 31 obligations that arise from

owner/operator changes in facility conditions, etc.

How can Section 20114 be changed to logically apply under a causation liability
scheme? It was largely developed under the strict liability scheme and needs to be
modified to clarify which obligations apply to current owners and which apply to liable

former owners.

Is it appropriate to retain the exemption in Section 20107a(4) from “due care” for a
person whose property is affected by migrating contamination? Are other “due care”

exemptions appropriate?

Is there a workable remedy for failure of local ordinances or other institutional
controls? This approach to remediation is not directly controllable by the party whose
remedy depends on the institutional control. There may be a long gap between the
time the remedy is implemented and the failure or termination of the institutional
control, making it exceptionally complex to modify the remedy to address the resulting
_problems. Typical financial assurance mechanisms are not well suited to this situation.
There may be a need for financial assurance or risk pool contributions for parties who

rely on institutional controls.
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Does the current land use based approach to cleanup adequately reflect the public
interest in land use flexibility? s there an appropriate connection to local land use
planning processes? Under the current program, existing zoning and land owner
preferences are the only relevant consrderatlons This does not account for local plans

to evolve land use over time.

How can the current system of land use based cleanup be modified to allow for
efficient and protective transitions in [and use? The current system does not readily
aliow a remedy to be modified by a subsequent land owner/user without altering or
confusing the obligations of the party who did the initial cleanup. The system needs to
be able to deal with “second generation” land use while assuring protectiveness.

Exceptions from definition of “release” do not carry over to the definition of “facility,”
making it difficult to interpret applicability of Part 201 to historic agricultural chemical
use (e.g., arsenical pesticides), vehicle exhaust, etc. In effect, the definition of “facility”
can be read to render moot the exceptions from “release” because the phrase
“otherwise comes to be located” trumps the “release” exceptions. Current RRD policy
may inappropriately limit applicability of Section 20107a in cases where “release”

exceptions apply.

Is it possible and/or appropriate to better align Part 201 and Part 115 with regard to
relocation of solid waste? This is especially important for redevelopment projects that

involve relocation of, or construction on, solid waste.

On a related note, there appears to be virtually no compliance with the notice
provisions of Section 20120c¢ for sail refocation. This section was created to
compensate when simplifying assumptions in the pre-1995 rules were eliminated but
has not functioned as intended. Section 20120¢ and the implementing rule,
R299.5542, are complex and ineffective. There may be a need to coordinate Part 201
changes with recommendations of the EAC regarding inertness and land application.

How can documentation of compliance by owners/occupants with land and resource
use restrictions be better tracked and enforced? Documentation is provided in only a
small number of cases. DEQ has anecdotal evidence that restrictions are not being
complied with in a significant number of cases. Continuing to rely on the current risk
management system without a demonstration that the restrictions are reliable is
inappropriate. Virtually no DEQ resources are devoted to this work.

Since Section 20126(7) — related to a lender’s ability to transfer ownership of property
to the state -- is not functional as written, should it be deleted? Or should other laws

modified to make this provision functional?

Section 20129(6) has been widely regarded as an interesting idea, but not an
enforceable provision. Federal CERCLA case law relating to contribution protection
may cast more doubt on this provision. Should it be modified or deleted? Should

compliance with Section 7a be a shield to CERCLA claims?
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Should Section 20115a, which allows an owner/operator to elect to conduct leaking
underground storage tank cleanup actions under Part 201, be modified so that it is
not a “safe harbor” for a person who has negiected compliance obligations under
Part 2137 Should DEQ approval be required for a person who elects to proceed
under Part 201 and/or Part 2137 Should current compliance with Part 213 and/or
Part 211 be a condition for opting to proceed under Part 2017

COMPLEXITY

What improvements can be made in the current land use based approach o cleanup
standards so that a greater number of timely, protective cleanups will result?

Wouid simplification of the current land use based cleanup categories reduce

complexity without inappropriately compromising flexibility and protection of public

health, safety, welfare, and the environment? For example, options for simplified

land use categories could be “closed” and “restricted” or “residential” and "restricted

non-residential.” '

o Are there ways to simplify the current risk, conditions and pathway analyses that
address the reasonable and relevant exposures without compromising

protectiveness?

What can be done to ensure that sufficient and timely site characterization
information is available to support sound risk-based decisions?

Is there agreement that the program should include a requirement for immediate,
aggressive action to address new releases such that impacts are minimized to the

greatest practical degree?

What can be done to require an appropriate evaluation of long term costs of allowing
contamination to remain in place versus the capital costs for active remediation?

There is no motivation for consuitant to encourage clients to pursue simpler, more
complete cleanup because the consultant typically makes less money from such
projects. Requiring documentation of true cost over time of risk management-based

remedies is a strategy to change this thought process.

Does the current land use based approach to remedy selection adequately reflect
the public interest in land use flexibility, the relationship of local land use planning
with Part 201 land and resource use restrictions, and other land use questions?

Under the current system, the current fand owner's wishes and current zoning are

the only relevant consideration. Is this prudent?

Are there alternatives to the current system of land and resource use restrictions that
can ensure remedies remain reliable and effective in the long-term to assure

protectiveness?

How will any proposed changes affect program compliance, property transactions,
brownfield redevelopment and program administration? _
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PROGRAM ADMINISTRATION

Are changes necessary in program administration and internal DEQ processes to
ensure effective delivery of program services?

- o What are the critical program services? What are the desirable program

services? (e.g., training, compliance assistance, enforcement, searchable public
databases) ‘

o What changes can be made to improve both internal and external communication
capability of Remediation and Redevelopment Division (RRD)?

How should progress be measured and communicated to the public? Are the current
statutory reporting requirements relevant and useful? (e.g., Section 20112a, Section
20105(1)(g) and (h))

o What tracking mechanisms are in place? What additional tracking

mechanisms should be considered?

o What information is monitored, how frequentiy?

o What information is shared with the public?

o What should the program benchmarks and metrics be?

How can the requirements of Section 20114(8), which are not optiméf for either DEQ -
or the person submitting a plan, be improved?

Current Site List provisions in Section 20105 were developed before the internet was
a useful information management tool.

o How can Site List procedures be revised to reflect current technology?

o s there a reason to maintain the concept of “site” (i.e., “site” is relevant only
in relation to the list/inventory)? Should “facility” be the only term of
regulatory significance? :

o Requirements for site fisting notice to property owners should be clarified
(e.g., who to notify when site name is “Res Wells West Avenue” and 600
properties are affected, none of which is the source property?)

Site scores were, prior to 1995, required by law to be considered in assigning priority
for public funds. There is currently no requirement for site scores to be used in any
decision-making or prioritization process.

o Should resources be used to apply a complex scoring system?

o Is a scoring system still a relevant idea?

o |s a comprehensive site inventory and status reporting system more

important?

Is public participation in the remedy selection process effective? How can it be
improved?

Are guidanbe materials effective; readily available; and responsive to staff, regulated
community and consultants’ needs? Are they in the most effective form? Does the
RRD use the most effective delivery mechanisms? What are the most effective ways

for RRD to secure input when developing guidance?
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« Are property owners properly informed of the impacts of land and resource use
restrictions that will affect their property rights and property values?

+ To improve efficiency and assure fairness, should there be a schedule of fees
established to clarify the compensation required to be paid for certain kinds of land or

resource use restrictions?

BROWNFIELDS

+ Are the existing brownfield development tools, including the 1995 amendments to

Part 201 achieving the desired outcomes?

« Do we need more or different redevelopment tools (not necessarily administered by

DEQ)? What resources would be required to support any new tools?

» How can coordination be improved among MDEQ divisions and other state

agencies? .

o What improvements to process are necessary to allow all involved parties to

respond appropriately to the time-sensitive nature of brownfield projects?
¢ s it possible to use a unified format for transmittal of Brownfield Project information?
» s it possible to enhance Act 381 and other financial incentive programs?

o s it appropriate to broaden the definition of “eligible facilities?”

o What improvements can be made in the work plan review process?

o In light of the findings that DEQ is required to make when responding to an Act
381 work plan, how can the review process be adapted to the very limited
amount of information that is often available when work plans are first submitted
(i.e., how can a phased review/approval process be improved)?




