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Michigan Department of Natural Resources and Environment
Remediation Division
THE ATTACHED MODEL DOCUMENT ENTITLED:

NOTICE OF AESTHETIC IMPACT

 FOR 

DNRE-APPROVED REMEDIAL ACTIONS
IS A DRAFT DOCUMENT WHICH IS SUBJECT TO REVISION.  IT IS PROVIDED TO THE PUBLIC AS PRELIMINARY GUIDANCE AS TO THE CONTENT, FORMAT AND TERMS OF THIS NOTICE.  IT IS NOT INTENDED, NOR CAN IT BE RELIED UPON, TO CREATE ANY RIGHTS, SUBSTANTIVE OR PROCEDURAL, BY ANY OTHER PARTY.  
PLEASE CONTACT THE COMPLIANCE AND ENFORCEMENT SECTION, REMEDIATION DIVISION, MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT, AT 517-373-7818 TO RECEIVE THE MOST RECENT DRAFT OF THIS DOCUMENT.

NOTE:  The recording requirements for instruments filed with Michigan county register of deeds offices are contained in Section 1 of the Recording Requirements Act, 1937 PA 103, as amended (Act 103), MCL 565.201, link to Act 103.
The Michigan Department of Natural Resources and Environment (DNRE) will not discriminate against any individual or group on the basis of race, sex, religion, age, national origin, color, marital status, disability or political beliefs.  Questions or concerns should be directed to the Office of Human Resources, Michigan DNRE, P.O. Box 30473, Lansing, MI 48909.
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This Notice of Aesthetic Impact model document is to be used when preparing a document to comply with Rule 524(5) of the Part 201 Administrative Rules (Part 201 Rules), R 299.5524(5).  It is appropriate only for response activities (either a remedial action plan (RAP) or an interim response activity designed to meet criteria (IRDC)) that are approved by the DNRE where the only cleanup criteria that are exceeded at the facility are criteria based on aesthetic impacts. 

Drafting notes appear as italicized print; directions for insertion appear in italicized, bold print within bold brackets; and word choices appear as regular, bold print within bold brackets.  Replace the bold notes, directions, and word choices with the appropriate information.  The final format of the document shall comply with Section 1 of the Recording Requirements Act, 1937 PA 103, as amended (Act 103), MCL 565.201, to allow for recordation by the county register of deeds, link to Act 103
MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT
NOTICE OF AESTHETIC IMPACT
DNRE Reference No.:  NAI-RD‑[YR]‑[number]
This Notice of Aesthetic Impact (Notice) has been recorded with the [insert County] County Register of Deeds for the purpose of protecting public welfare by describing environmental conditions existing at the property located at [insert location of property (e.g., city or township, and county] and legally described in Exhibit 1 attached hereto (“Property”).  The Property is associated with [insert the Part 201 site name and site ID number] for which a [insert as appropriate:  remedial action plan (RAP) OR interim response designed to meet criteria (IRDC)] is being conducted.  
The [insert as appropriate:  remedial action plan (RAP) OR interim response designed to meet criteria (IRDC)] that [is OR are] being implemented to address environmental contamination is OR are] fully described in the [insert title of RAP or IRDC document] dated [insert date] [insert as appropriate:  (“RAP”) or (“IRDC”)], submitted by [insert name of person proposing plan (PPP)].  The DNRE approved the [insert as appropriate:  IRDC OR RAP] on [insert date], pursuant to Part 201, Environmental Remediation, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (NREPA), MCL 324.20101 et seq.  
The [IRDC OR RAP] required the recording of this Notice with the [insert name of County] County Register of Deeds to notify the public of environmental conditions at the Property which exceed the aesthetic criteria established on [insert date of criteria], pursuant to Part 201 of the NREPA; and Rule 709 of the Part 201 Administrative Rules (“Part 201 Rules”), R 299.5709, promulgated under Part 201 of the NREPA.  This Notice is based upon information available to the DNRE at the time the [IRDC OR RAP] was approved by the DNRE.  Future changes in the environmental conditions at the Property may result in this Notice not being protective of public welfare.  The DNRE recommends that prospective purchasers or users of the Property undertake appropriate due diligence prior to acquiring or using this Property and undertake appropriate actions to comply with the applicable requirements of Section 20107a of the NREPA.
[Insert the following if aesthetic criteria are not exceeded over the entire parcel:  
The “Limits of Aesthetic Impact,” attached hereto as Exhibit 2, provides the legal description(s) and a survey that distinguishes those portions of the Property which are subject to this Notice.]  
Definitions
“DNRE” means the Michigan Department of Natural Resources and Environment, its successor entities, and those persons or entities acting on its behalf. 

"Owner" means at any given time the then current titleholder of the Property or any portion thereof.

All other terms used in this document which are defined in Part 3, Definitions, or Part 201 of the NREPA; or the Part 201 Administrative Rules (“Part 201 Rules”), 1990 AACS R 299.5101 et seq., shall have the same meaning in this document as in Parts 3 and 201 of the NREPA and the Part 201 Rules, as of the date of filing of this Notice.

Summary of Response Activities
[Insert a paragraph similar to the following example, which briefly describes the affected media, the nature of the hazardous substances, and how the response activities address unacceptable risks for all relevant pathways:  
SAMPLE:  Releases of hazardous substances including Ethyl benzene, Toluene and Xylenes were released and/or disposed of on the Property and have resulted in environmental contamination.  Prior to recording of this Notice, response activities have been undertaken to remove or treat in-place some of the contamination.  Xylenes and iron remain present at levels that exceed the aesthetic criteria established on [insert date of criteria], pursuant to Section 20120a(17) of the NREPA.  Cleanup criteria and technical support documents outlining the exposure assumptions and other inputs used to calculate those criteria are located in the Government Documents Section of the State of Michigan Library.]
Analysis of samples of groundwater underlying the [Property OR areas identified in Exhibit 2] has indicated that [insert those hazardous substances which exceed their respective aesthetic criteria] [is OR are] present in concentrations up to [insert concentrations of the hazardous substances that are listed above].  The DNRE has determined that [this contaminant OR these contaminants] impart adverse [taste AND/OR odor] characteristics to groundwater when concentrations exceed the following level[s]:

[Insert a list of aesthetic criteria of applicable hazardous substances.
1. ]
[Choose one or two of the paragraphs below.  Insert Optional Paragraphs A and/or B as appropriate per the following guidance:

1.
If hazardous substances detected at the property only include contaminants that have established health based drinking water criteria, insert Optional Paragraph A only.  
2.
If the hazardous substances detected at the property only include contaminants for which health-based drinking water criteria has not been established (i.e., chloride or sulfate), insert Optional Paragraph B only. 
3.
If both Numbers 1 and 2 above are true, insert both Optional Paragraphs A and B.
Optional Paragraph A

However, the presence of [insert hazardous substance(s) listed above] at the detected concentration is below the level determined to be harmful to human health as established by Section 5 of the Safe Drinking Water Act, 1976 PA 399, as amended, MCL 325.1005; or other applicable health-based or environmental protection-based criteria established pursuant to Part 201.  Owners of property subject to this Notice are ineligible for state assistance for water supply replacement when the concentration of hazardous substances in the supply exceeds aesthetic criteria but is below, and will remain below, health-based drinking water criteria.  

Optional Paragraph B

Currently, no health based drinking water criterion has been established for [insert hazardous substances detected at the property for which no health based drinking water criteria has been established].  However, based upon an analysis of the concentrations of [insert hazardous substances previously listed] detected in the groundwater underlying the Property and available toxicological data, [insert hazardous substances previously listed] at [this OR these] concentration[s] [is OR are] not expected to have any adverse health effects.]
[If this Notice is being recorded in association with an IRDC, insert the following paragraph and attach an exhibit which provides a survey and legal description of the areas of the Property or general description of the specific media (i.e., groundwater, soils, etc.) that are not being addressed under the IRDC:  
Areas of the Property described in Exhibit 3 may contain hazardous substances in excess of the concentrations developed as the unrestricted residential criteria under Section 20120a(1)(a) or (17) of the NREPA that have not been addressed through the response activities undertaken pursuant to the DNRE‑approved IRDC.]
[Insert the following if hazardous substance concentrations in soil located on the Property pose a threat of groundwater contamination at concentrations that exceed the aesthetic groundwater criteria: 
The Owner also acknowledges that surface and subsurface soils found on the Property must be managed in accordance with the requirements of Section 20120c of the NREPA and other applicable state and federal laws.]
Term of Notice  
This Notice shall run with the Property and shall be binding on the Owner, future owners, and all current and future successors, lessees, easement holders, or assigns and their authorized agents, employees or persons acting under their direction and control. A copy of this Notice shall be provided to all future owners, heirs, successors, lessees, easement holders, assigns and transferees by the person transferring the interest pursuant to Section 20116(3) of the NREPA.  This Notice may only be modified or rescinded with the written approval of the DNRE.
Authority to Execute Restrictive Covenant
The undersigned person executing this Notice is the Owner, or has the express written permission of the Owner, and represents and certifies that he or she is duly authorized and has been empowered to execute and deliver this Notice.

IN WITNESS WHEREOF, [PPP] has caused this Notice to be executed on this ____ day of_____________, 200__.







[Insert name of PPP here]

By:  
_______________________________



                                   Signature






Name:
_______________________________






                           Print or Type Name






Its:  
_______________________________



                            Title
STATE OF MICHIGAN

COUNTY OF [insert county where PPP signs]
[NOTE:  Choose only one of the following four acknowledgments:
OPTION 1:  If PPP is an individual:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of owner], Owner.
OPTION 2:  If PPP is a corporation:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of officer or agent, title of officer or agent] of [name of corporation/owner], a [state or place of incorporation corporation], on behalf of the corporation.
OPTION 3:  If PPP is a partnership:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of partnership or agent], partner [or agent] on behalf of [name of partnership/owner], a partnership.

OPTION 4:  For an individual acting as principal by an attorney in fact (power of attorney):
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of attorney in fact] as attorney in fact on behalf of [name of principal].]
____________________________________
                          Notary Public
[Print or type or stamp name here]
[Commissioned in] County, [State]
My Commission Expires: ________________

AGREED AND CONSENTED TO BY OWNER:

[Insert Owner’s Name here]

___________________________________

                          Signature

___________________________________

                   Print or type name
___________________________________

                     Print or type title
STATE OF MICHIGAN

COUNTY OF [insert county where owner signs]
[NOTE:  Choose only one of the following four acknowledgments:
OPTION 1:  If property owner is an individual:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of owner], Owner.
OPTION 2:  If property owner is a corporation:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of officer or agent, title of officer or agent] of [name of corporation/owner], a [state or place of incorporation corporation], on behalf of the corporation.

OPTION 3:  If property owner is a partnership:
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of partnership or agent], partner [or agent] on behalf of [name of partnership/owner], a partnership.

OPTION 4:  For an individual acting as principal by an attorney in fact (power of attorney):
The foregoing instrument was acknowledged before me this ____day of_____________, 20__ by [name of attorney in fact] as attorney in fact on behalf of [name of principal].]
____________________________________
                          Notary Public
[Print or type or stamp name here]

[Commissioned in] County, [State]
My Commission Expires: ________________

Prepared by:  [Type name of preparer]

[Title and address]
EXHIBIT 1

LEGAL DECRIPTION OF PROPERTY

[NOTE:  In addition to the Property legal description, Exhibit 1 shall also include the parcel identification number(s) of the Property.]

EXHIBIT 2

SURVEY OF THE PROPERTY

[NOTE:  All surveys must be conducted by licensed surveyor and shall identify and clearly delineate and graphically depict the spatial extent of all restricted areas in relation to the Property boundaries and the key features of the response activity, including monitoring wells and permanent markers if required; and provide a legal description of the restricted areas of the Property.] 

 EXHIBIT 3
AREAS OF THE PROPERTY NOT ADDRESSED BY THE IRDC

[NOTE:  This exhibit must provide a survey and legal description of each area of the Property and/or general description of each media (e.g., groundwater, soil, etc.) that are not being addressed by the IRDC.]
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