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NOTE:  Use the word Facility, if this Escrow Agreement is for a remedial action plan  for the facility.  Use the word Property,” if this Escrow Agreement is for an interim response designed to meet criteria.

The Escrow Agreement must be worded as follows, except brackets are to be replaced with the relevant information, the brackets deleted, and the empty blank lines filled in.  Drafting notes appear as italicized print; directions for insertion appear in italicized, bold print within bold brackets; and word choices appear as regular, bold print within bold brackets. 
MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT

ESCROW AGREEMENT


This Escrow Agreement (hereinafter, the Escrow Agreement) is entered into as of [insert date], by and between [insert name of person proposing the plan] [if appropriate, insert:  (person proposing the plan)], a [state of incorporation, if applicable] Corporation (hereinafter, the Grantor); [name of escrow agent] (hereinafter, the Escrow Agent); and the Director of the Michigan Department of Natural Resources and Environment, or his designee, (“DNRE” or “department”) (the "Beneficiary").  This Escrow Agreement is being entered to provide financial assurance in accordance with [cite the name and number associated with the legal agreement (hereinafter, the [Enforceable Agreement OR Order OR Decree]) dated [insert date], for the [remedial action plan OR interim response designed to meet cleanup criteria] associated with the [name of the Part 201 regulated facility] (Facility), site ID No. [insert number].


Whereas, the Beneficiary, as a component of the necessary financial assurance required by the [Enforceable Agreement OR Order OR Decree] entered by and between [name or acronym for person proposing the plan], and the DNRE on [date], requires that [person proposing the plan] provide, through a financial mechanism acceptable to the department, funding to assure the effectiveness and integrity of the [RAP OR IRDC]; and

Whereas, the Grantor has elected to establish an escrow fund (Escrow or Fund) to provide financial assurance for the response activities identified in the [remedial action plan OR interim response designed to meet criteria]; and

Whereas, the Grantor, acting through its duly authorized officers, has proposed an escrow agent under this Escrow Agreement; and

Whereas, the DNRE approves the escrow agent as proposed by the Grantor; and


Whereas, the Escrow Agent is willing to act as the Escrow Agent;


NOW, THEREFORE, the Grantor and Escrow Agent agree as follows:

I.  DEFINITIONS


All terms in this Escrow Agreement that are defined in the [Enforceable Agreement OR Order OR Decree] shall have the same meaning as defined in the [Enforceable Agreement OR Order OR Decree].


The term "Escrow Agent" means the escrow agent who enters this Escrow Agreement and any successor or assigns of the escrow agent.


The term "Fiduciary" means any person who exercises any power of control, management, or disposition or renders investment advice for a fee or other compensation, direct or indirect, with respect to any moneys or other property of this Escrow, or has any authority or responsibility to do so, or who has any authority or responsibility in the administration of this Escrow. 


The term "Fund" or "Escrow" means the account by which deposits and earnings are maintained.


The term "Grantor" means [person proposing the plan], and any successors or assigns of [person proposing the plan].

The term "DNRE" or “department” means the Director of the Michigan Department of Natural Resources and Environment or his designee, or any successor department or agency, or the Director’s authorized representative.


All other terms used in this Escrow Agreement which are defined in Part 201, Environmental Remediation, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (“NREPA”); or the Part 201 Administrative Rules (“Part 201 Rules”) promulgated thereunder, shall have the same meaning in this Escrow Agreement as in Part 201 of the NREPA and the Part 201 Rules.

II.  AMOUNT OF ESCROW FUND


The Grantor shall provide for financial assurance in the form of an Escrow as required by the [Enforceable Agreement OR Order OR Decree].  The Escrow shall be secured in the amount of [amount in written text] ($[number form]) and be maintained consistent with the provisions of the [Enforceable Agreement OR Order OR Decree].

III.  NOTICES


All notices, deliveries, or other communications required or permitted hereunder shall be deemed given when sent by facsimile transmission and confirmed by certified or registered mail addressed as follows:

(A) [ESCROW AGENT NAME] 

ATTN:  [insert contact name]


[ADDRESS]



[CITY, STATE ZIP CODE]



Telephone No.:  [TELEPHONE NO.]



FAX No.:  [FAX NO.]
(B) For the DNRE, sent to:

(1)
For questions regarding invoice reimbursement:

[
],Redevelopment and Enforcement Support Unit Chief
Compliance and Enforcement Section
Remediation Division

Department of Natural Resources and Environment

P.O. Box 30426

Lansing, Michigan  48909-7926

Telephone No.: 517-373-7508

FAX No.:  517-241-9581

(2)
For escrow review and/or financial issues:

[……


], Accounting Specialist 

Compliance and Enforcement Section

Remediation Division

Department of Natural Resources and Environment

P.O. Box 30426

Lansing, Michigan  48909-7926

Telephone No.: 517-373-4818

FAX No.: 517-241-9581

(3)
For payments to the DNRE:

Revenue Control Unit

Financial and Business Services Division

Michigan Department of Natural Resources and Environment

P.O. Box 30657

Lansing, Michigan 48909-8157

(Via Courier)

525 West Allegan Street

Constitution Hall, South Tower, 5th Floor

Lansing, Michigan 48933

[Person Proposing the Plan]


ATTN: [insert contact]


[ADDRESS]



[CITY, STATE ZIP CODE]



Telephone No.:  [TELEPHONE NO.]



Fax No.:  [FAX NO.]


The Facility name, [Enforceable Agreement OR Order OR Decree] identification number [insert the number], and Site Identification No. [insert the site ID number] shall be included on the notice.

IV.  ESTABLISHMENT OF FUND


The Grantor and the Escrow Agent hereby establish the Fund for the use and benefit of the DNRE with the intent to assure the effectiveness and integrity of the [remedial action plan OR interim response designed to meet criteria] as described in the [Enforceable Agreement OR Order OR Decree].  The Fund is established initially as consisting of the cash and securities (hereinafter referred to as Escrow Assets), as described in attached Exhibit A, all of which are acceptable to the Escrow Agent.  Such Escrow Assets or any other assets subsequently transferred to the Escrow Agent are collectively referred to as the Fund, together with all earnings and profits thereon, less any payments or distributions made by the Escrow Agent pursuant to this Escrow Agreement.  The Fund will be held by the Escrow Agent, as hereinafter provided.  The Escrow Agent undertakes no responsibility for the amount or adequacy of, nor any duty to collect from the Grantor, any payments required to be made by the Grantor to the Escrow Agent or for payments required of the Grantor.  The Escrow Agent shall notify the Beneficiary in writing of contributions made to the Fund by the Grantor.

V.  SECURE PERFORMANCE OF [RAP OR IRDC]


The Fund so established shall be used solely to pay the DNRE for monitoring, operation and maintenance, oversight, and other costs determined by the DNRE to be necessary to assure the effectiveness and integrity of the [remedial action plan OR interim response designed to meet criteria] at the [Facility OR Property] and to meet its financial assurance obligations as set forth in the [Enforceable Agreement OR Order OR Decree] (hereinafter, Long‑term Requirements of the [remedial action plan OR interim response designed to meet criteria]).  The DNRE shall be reimbursed from the Fund, upon receipt of an invoice from the Beneficiary.  Invoices will be sent if the [person proposing the plan] does not satisfactorily perform the necessary response activities per the [Enforceable Agreement OR Order OR Decree] or to reimburse the DNRE’s response activity costs.  All notices of request for disbursement, except for the Escrow Agent’s Fee, which is to be paid to the Escrow Agent directly by the Grantor, are to be made by the Beneficiary to the Escrow Agent with a copy sent to the Grantor.  The Escrow Agent shall remit payment to the department within thirty (30) days, unless the Grantor is authorized and chooses to invoke dispute resolution pursuant to the [Enforceable Agreement OR Order OR Decree] within fifteen (15) days of receipt of the notice.  If disputed, payment shall be made in accordance with the outcome of the dispute resolution process within thirty (30) days of the final decision.  Funds disbursed to the department under this Paragraph shall be delivered to the address indicated in Subsection (B)(3) of Section III (Notices).

VI.  PAYMENTS COMPRISING THE FUND


The Escrow Assets placed with the Escrow Agent by the Grantor shall consist of cash and/or direct obligations of the United States of America or the State of Michigan, or obligations for which the principal and interest are unconditionally guaranteed by the United States of America or the State of Michigan, or certificates of deposit of any financial institution to the extent insured by an agency of the United States Government.

VII.  ESCROW AGENT MANAGEMENT


The Escrow Agent shall invest and reinvest the principal and income of the Fund and keep the Fund invested as a single fund, without distinction between principal and income, in accordance with prudent investment guidelines.  In investing, reinvesting, exchanging, selling, and managing the Fund, the Escrow Agent or any other fiduciary will discharge his duties with respect to the Fund solely in the interest of the participants and the Beneficiary and with the care, skill, prudence, and diligence under the circumstances then prevailing which persons of prudence, acting in a like capacity and familiar with such matter, would use in the conduct of an enterprise of like character and with like aims, except that:

(A) Securities or other obligations of the Grantor or any other owner or operator of the Facility, or any of their affiliates as defined in the Investment Companies and Advisors Act of 1940, as amended, 15 U.S.C. Section 80a-2(a), shall not be acquired or held on behalf of the Fund unless they are securities or other obligations of the United States of America or the State of Michigan; 

(B) The Escrow Agent is authorized to invest the Fund in time or demand deposits of the Escrow Agent or any other financial institution to the extent such Escrow Assets are insured by an agency of the United States Government and to the extent such time and demand deposits shall mature not later than one (1) year from the date of the investment;

(C) The Escrow Agent is authorized to hold cash while awaiting investment or distribution uninvestment for a reasonable time and without liability for the payment of interest thereon.

VIII.  COMMINGLING AND INVESTMENTS


The Escrow Agent is expressly authorized in [its OR his OR her] discretion and in accordance with the investment policies and guidelines transmitted to the Escrow Agent pursuant to this Escrow Agreement to transfer from time to time any or all of the assets of the Fund to any common, commingled or collective fund created by the Escrow Agent in which the Fund is eligible to participate, subject to all of the provisions thereof, to be commingled with the assets of other escrows participating therein so long as such management does not conflict with the requirements of this Fund.  To the extent of the equitable share of the Fund in any such commingled fund, such commingled funds will be part of the Fund.

IX.  EXPRESS POWERS OF ESCROW AGENT


Without in any way limiting the powers and discretions conferred upon the Escrow Agent by the other provisions of this Escrow Agreement by law, the Escrow Agent is expressly authorized and empowered:


(A)  To make, execute, acknowledge and deliver any and all documents of transfers and conveyances and any and all other instruments that may be necessary or appropriate to carry out the powers herein granted;


(B)  To register any securities held in the Fund in its own name or in the name of a nominee and to hold any security in bearer form or in book entry, or to deposit or arrange for the deposit of such securities in a qualified central depository even though, when so deposited, such securities may be merged and held in bulk in the name of the nominee of such depository with other securities deposited therein by another person, or to deposit or arrange for the deposit of any securities issued by the United States Government, or any agency or instrumentally thereof, with a Federal Reserve Bank, but the books and records of the Escrow Agent will at all times show that all such securities are part of the Fund;

(C)  To deposit any cash in the Fund maintained in interest-bearing accounts or saving certificates issued by the Escrow Agent, in its separate corporate capacity, or in any other banking institution affiliated with the Escrow Agent, to the extent insured by an agency of the United States Government; 

(D) To sell, exchange, convey, transfer or otherwise dispose of any other property held on behalf of the Fund, by public or private sale.  No person dealing with the Escrow Agent shall be bound to see the application of the purchase money or to inquire onto the validity of expediency of any such sale or other disposition; and
(E)  To comprise or otherwise adjust all claims in favor of or against the Fund.

X.  TAXES AND EXPENSES


All taxes of any kind that may be assessed or levied against or in respect to the Fund and monthly maintenance fee (such fee shall include any necessary advice of counsel) incurred by the Escrow Agent or Fund will be paid directly by the Grantor.  All other expenses incurred by the Escrow Agent in connection with the administration of this Fund, and all other proper charges and disbursements of the Escrow agent will be paid from the Fund.

XI.  ACCOUNTING FOR THE FUND


The Escrow Agent shall annually, at least thirty (30) days prior to the anniversary date of the establishment of the Fund, furnish to the Grantor and the Beneficiary a written statement of the current value of the Fund.  Any securities in the Fund shall be valued at market value as of no more than sixty (60) days prior to the anniversary date established for the Fund.


The accounting shall show in reasonable detail the following:



1.  The total funds deposited into the Fund;



2.  Accrued earnings on the funds deposited into the Fund;



3.  The amount of the funds that have been paid out of the Fund; and



4.  The remaining balance of the Fund.

XII.  ADVICE OF COUNSEL


The Escrow Agent may from time to time consult with counsel, who may be counsel to the Beneficiary, with respect to any question arising as to the construction of this Escrow Agreement or any action to be taken hereunder.  The Escrow Agent shall be fully protected, to the extent permitted by law, in acting upon the advice of [its OR his OR her] own counsel.

XIII.  ESCROW AGENT COMPENSATION


The Escrow Agent will be entitled to reasonable compensation for [its OR his OR her] services as agreed upon in writing from time to time with the Grantor.  Payment shall be made directly by the Grantor and not from the Fund.
XIV.  SUCCESSOR ESCROW AGENT


Upon ninety (90) days written notice to the Escrow Agent from the Beneficiary or the Grantor, the Escrow Agent may be replaced.  The Escrow Agent may resign after the giving of ninety (90) days written notice to the Grantor and the Beneficiary.  In either event, upon written concurrence of the Beneficiary, the Grantor will appoint a successor Escrow Agent who will have the same powers and duties as those conferred upon the Escrow Agent hereunder.  Upon acceptance of the appointment by the successor Escrow Agent by the DNRE, the successor Escrow Agent and the Grantor will sign a new Escrow Agreement with identical terms to this Escrow Agreement and forward it to the DNRE for signature.  Upon DNRE signature, the Escrow Agent will assign, transfer and pay over to the successor Escrow Agent, the funds then constituting the Fund.  If for any reason the Grantor cannot or does not act in the event of the resignation of the Escrow Agent, the Escrow Agent may apply to a court of competent jurisdiction for the appointment of a successor Escrow Agent or for instructions.  The successor Escrow Agent shall specify the date on which it assumes administration of the Fund in writing sent to the Beneficiary, the Grantor, and the present Escrow Agent by certified mail ten (10) days before such change becomes effective.  Any expenses incurred by the Escrow Agent as a result of any of the acts contemplated by this Section will be paid as provided in Section X (Taxes and Expenses).

XV.  INSTRUCTIONS TO THE ESCROW AGENT


All orders, requests, and instructions by Beneficiary to the Escrow Agent will be in writing, signed by the Beneficiary’s authorized representative (in accordance with DNRE delegation authority).  The Escrow Agent shall act and, in so acting, will be fully protected if acting in accordance with such orders, requests, and instructions.  The Escrow Agent will have no duty to act in the absence of such orders, requests, and instructions from the Beneficiary, except as provided for herein.

XVI.  AMENDMENT OF THE ESCROW AGREEMENT


This Escrow Agreement may be amended by an instrument in writing executed by the Escrow Agent, Grantor, and the Beneficiary; or by the Escrow Agent and the Beneficiary if the Grantor ceases to exist.

XVII.  IRREVOCABILITY AND TERMINATION


Subject to the right of the parties to amend this Escrow Agreement as provided in Sections XIV ( Successor Escrow Agent) and XVI (Amendment of the Escrow Agreement), this Fund will be irrevocable and will continue until terminated by the written notification of the Beneficiary.

If the Escrow Agreement is terminated for any reason, the Escrow Amount less final escrow administrative expenses shall be distributed in accordance with the terms of the [Enforceable Agreement OR Order OR Decree].

The Escrow Account shall be terminated in accordance with the direction of the Beneficiary when the Escrow Agent receives written notice from the Beneficiary that this Escrow Agreement has been replaced by an alternate financial assurance mechanism approved by the DNRE pursuant to the [Enforceable Agreement OR Order OR Decree], the Long‑Term Requirements of the [remedial action plan OR interim response designed to meet criteria] have been completed to the department’s satisfaction, or the MDEQ determines that [person proposing the plan] is no longer capable of providing additional funding for the Fund as provided for under the [Enforceable Agreement OR Order OR Decree].  

XVIII.  IMMUNITY AND INDEMNIFICATION

The Escrow Agent will not incur personal liability of any nature in connection with any act or omission, made in good faith, in the administration of this Fund, or in carrying out any directions by the DNRE issued in accordance with this Escrow Agreement.      

The Escrow Agent will be indemnified and saved harmless by the Grantor, from and against any personal liability to which the Escrow Agent may be subjected by reason of any act or conduct in its official capacity, including all expenses reasonably incurred in its defense.

XIX.  CHOICE OF LAW


This Escrow Agreement will be administered, construed, and enforced according to the laws of the State of Michigan.

XX.  INTERPRETATION


As used in this Escrow Agreement, words in the singular include the plural and words in the plural include the singular.  The descriptive headings for each section of this Escrow Agreement will not affect the interpretation or the legal efficacy of this Escrow Agreement. 

The parties herein enter into and duly execute this Escrow Agreement.  Furthermore, the Grantor and Escrow Agent below certify that the wording of this Escrow Agreement is identical to the wording specified by the DNRE as of the date of execution of the Escrow Agreement.  This Escrow Agreement shall become effective on the date entered by the last signatory.

FOR [insert name of Grantor], THE GRANTOR

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type

STATE OF _____________________)






       ) SS

COUNTY OF ___________________)


The foregoing instrument was acknowledged before me this ____ day of

______________, 200__), by [insert name of Grantor’s authorized representative], the [insert title of Grantor’s authorized representative] of [insert name of Grantor], a [insert state of incorporation] corporation, on behalf of the corporation, the Grantor named in the foregoing instrument.









__________________________









Signature of Notary









Commission Expires:  ___________
FOR [insert the name of the Escrow Agent], THE ESCROW AGENT

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type

STATE OF _____________________)







       ) SS

COUNTY OF ___________________)


The foregoing instrument was acknowledged before me this ____ day of

______________, 200__), by [insert name of Escrow Agent’s authorized representative], the [insert title of Escrow Agent’s authorized representative] of [insert name of Escrow Agent], a [insert state of incorporation] corporation, on behalf of the corporation, the Grantor named in the foregoing instrument.









__________________________









Signature of Notary









Commission Expires:  ___________
FOR THE MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT, 

THE BENEFICIARY

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type

STATE OF _____________________)







       ) SS

COUNTY OF ___________________)


The foregoing instrument was acknowledged before me this ____ day of

______________, 200__), by [insert name of DNRE’s authorized representative], the [insert title of DNRE’s authorized representative] on behalf of the Beneficiary named in the foregoing instrument.









__________________________









Signature of Notary









Commission Expires:  ___________
EXHIBIT A

Escrow Assets

The Escrow Fund is established initially as consisting of the following:


[Describe the nature and amount(s) of the Escrow Assets.]
By their signatures below, the parties agree that this Exhibit A is incorporated into and made a part of the Escrow Agreement dated [insert date].

FOR [insert name of Grantor], THE GRANTOR

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type

FOR [insert name of Escrow Agent], THE ESCROW AGENT

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type

FOR THE MICHIGAN DEPARTMENTOF NATURAL RESOURCES AND ENVIRONMENT, 

THE BENEFICIARY 

By:
_____________________________

______________________


Signature






Date
Name:
__________________________


Print or Type

Title:
___________________________


Print or Type
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