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MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT (DEPARTMENT)
REMEDIATION DIVISION
FINANCIAL ASSURANCE MECHANISMS

PART 201

Date:  08/10/10
Guidance Document

Financial Assurance Mechanism:  Escrow Agreement 
Purpose:  The purpose of this guidance document is to provide information on the use of an Escrow Agreement to fulfill the requirements for financial assurance pursuant to Rules 532(11) and 526(7) of the Part 201 Administrative Rules (Part 201 Rules), R 299.5532(11) and R 299.5526(7), promulgated under Part 201, Environmental Remediation, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (NREPA).

Background:  Section 20120b(3) of the NREPA states that if a remedial action is selected or approved by the department based on criteria provided for in Section 20120(1)(f) to (j) or (2), provisions concerning the following, if determined by the department to be necessary to assure the effectiveness and integrity of the remedial action, shall be stipulated in a legally enforceable agreement with the department.
(a) Land use or resource use restrictions;
(b) Monitoring;
(c) Operation and maintenance;
(d) Permanent markers to describe areas of the site and the nature of any restrictions; and
(e) Financial assurance, in a form acceptable to the department to pay for monitoring, operation and maintenance, oversight, and other costs determined by the department to be necessary to assure the effectiveness and integrity of the remedial action.   

Specifically, Rule 532(11)(m) of the Part 201 Rules, R 299.5532(11)(m), states that the costs of activities covered by the financial assurance mechanism  shall be documented on the basis of an annual estimate of maximum costs for the activity as if they were to be conducted by a person under contract to the state.  Costs shall not be based on activities being conducted by employees of the person proposing the remedial action.  A  financial assurance mechanism shall be provided if the cost of monitoring, operation and maintenance, and other activities necessary to assure the effectiveness and integrity of the remedial action plan (RAP) or the interim response designed to meet criteria are more than an average of $2,500 per year in year 2001 dollars.  Any adjustment in the $2,500 threshold to account for inflation shall be determined in a manner that is acceptable to the department.  The financial assurance mechanism shall provide sufficient funds to conduct any task for which a financial assurance mechanism is required under this subrule, but is not required to cover an alternative remedial action in the event of remedy failure.  The financial assurance shall be in an amount and form that allows the department to immediately contract for the response activities for which financial assurance is required in the event the person conducting response activity fails to implement the required tasks.  An acceptable financial assurance shall be in one of the following forms:
(i) Letter of Credit,
(ii) Environmental Escrow,
(iii) Trust Fund,
(iv) Certificate of Deposit,
(v) Performance Bond, or
(vi) Another form that is acceptable to the department and satisfies the requirements of this subrule.
Rule 526(7) of the Part 201 Rules, R 299.5526(7), states that a person who wishes to establish that an Interim response designed to meet criteria provided for under Section 20120(1)(f) to (j) or (2) of the act [the NREPA] is complete; or one or more environmental media in all or a portion of the Part 201 regulated facility shall maintain documentation including, but not limited to, subrule (c)(ii):

Documentation of the department’s approval of all of the applicable provisions of Section 20120b(3)(a) to (e) of the act.

Minimum Requirements:  The Person Proposing the Plan must enter an Escrow Agreement with the department and the financial institution.  The following minimum requirements apply to an Escrow Agreement:

1.
The Escrow Agreement must be executed on the letterhead of the Escrow Agent, must be in the sole name of the department, and the department must be the sole beneficiary.  

2.
The amount of the Escrow Agreement must at least be equal to or greater than the amount to fund all necessary monitoring, operation and maintenance, oversight, and other costs necessary to assure the effectiveness and integrity of the remedial action plan or interim response designed to meet criteria for the time frame(s) specified in the legally enforceable agreement.
3.
The Person Proposing the Plan must provide to the department a proposed Escrow Agreement.  The Escrow Agreement must be worded in accordance with the model language (see RAP-IRDC ESCROW.doc), except that the bolded instructions, options, and/or blanks are to be replaced with the appropriate information.  Any further changes to this model language may be made only with the concurrence of the division chief charged with implementation of the Part 201 program.
4.
The Escrow Agent is subject to the approval of the department and can be replaced at the direction of the department.
5.
The assets of the escrow shall only consist of cash and/or direct obligations of the United States or the State of Michigan, or obligations for which the principal and interest are unconditionally guaranteed by the United States or the State of Michigan, or certificates of deposit of any financial institution to the extent insured by an agency of the United States Government.
6.
Routine monthly maintenance fees, including any necessary advice of counsel, must be paid directly by the Person Proposing the Plan and not from the Escrow Agreement.

7.
The Escrow Agreement can only be terminated at the direction of the department.
For More Information on financial assurance mechanisms and Legal Agreements:  The model Escrow Agreement can be located at the following link:  RAP-IRDC Escrow Agreement.  Other types of financial assurance mechanisms and enforceable agreements can be obtained from the website at:  www.michigan.gov\dnre; then click on Environment\Land\Land Cleanup\Enforcement & Response Activity\Financial Assurance Mechanisms; or by calling 517-373-7818.

