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Michigan Department of Natural Resources and Environment

Remediation Division 
THE ATTACHED MODEL DOCUMENT ENTITLED:

PERFORMANCE BOND AGREEMENT

 IS A DRAFT DOCUMENT THAT IS SUBJECT TO REVISION.  IT IS PROVIDED TO THE PUBLIC AS A PRELIMINARY GUIDANCE AS TO THE CONTENT, FORMAT AND TERMS OF THE FINANCIAL ASSURANCE MECHANISM.  IT IS NOT INTENDED, NOR CAN IT BE RELIED UPON, TO CONVEY ANY RIGHTS, SUBSTANTIVE OR PROCEDURAL, TO ANY PARTY.  PLEASE CONTACT THE COMPLIANCE AND ENFORCEMENT SECTION, REMEDIATION DIVISION, MDNRE, AT 517-373-7818 TO ASCERTAIN WHETHER THIS DRAFT IS THE MOST RECENT DRAFT OF THIS DOCUMENT.  

The Michigan Department of Natural Resources and Environment (MDNRE) will not discriminate against any individual or group on the basis of race, sex, religion, age, national origin, color, marital status, disability or political beliefs.  Questions or concerns should be directed to the MDNRE Office of Human Resource, P.O. Box 30473, Lansing, MI 48909.
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NOTE:  Use the word Facility if this Bond is for a remedial action for the facility.  Use the word Property for properties if this bond is for an interim response designed to meet criteria. 

NOTE:  Drafting notes appear as italicized, bold print; insertion directions appear in italicized, bold print within bold brackets; and word choices appear in regular, bold print within bold brackets.  Replace notes, directions, and word choices with the appropriate information.
MICHIGAN DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENT REMEDIATION DIVISION
FINANCIAL ASSURANCE MECHANISMS

PART 201

PERFORMANCE BOND
Surety:






[___________]
Address:






[____________]
Bond Number:






[____________]
Total Amount of Bond:





[$___,___]
Effective Date:






[_________]
Principal:






[__________]

Business Address:





[______________]
Facility Name:





[___________]
Facility/Property Address:




[______________]
Department Site ID Number:




[___________]
RECITALS

A.  On [insert the effective date of the Agreement], the Michigan Department of Natural Resources and Environment (hereinafter, Department) approved a [remedial action plan  OR interim response activity designed to meet the cleanup criteria] for a [insert category of land use based closure pursuant to Section 20120a] at the [name and address of Facility] (Facility) pursuant to Part 201, Environmental Remediation, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended (NREPA), MCL 324.20101, et seq., and as provided for in [list type of agreement:  e.g, legally enforceable agreement OR Administrative Order by Consent OR Consent Decree, etc.] (Agreement) for the [Facility OR Property].  The Agreement includes provisions for the implementation of [insert as appropriate:  land use restrictions, monitoring, operation and maintenance, installation of permanent markers, and a financial assurance mechanism] at the [Facility OR Property].  Pursuant to Section 20120b(3)(e) of the NREPA, [name of person proposing the plan] (hereinafter, Principal) is required to provide financial assurance, in a mechanism acceptable to the Department, to pay for “monitoring, operation and maintenance, oversight and other costs determined by the Department to be necessary to assure the effectiveness and integrity of the Long‑Term Requirements of the [remedial action plan OR interim response designed to meet criteria] as provided for in the Department-approved [remedial action plan OR interim response designed to meet criteria] for the [Facility OR Property] (hereinafter, Long-Term Requirements). 

B.  The Current Cost Estimate to pay for the performance of the Long‑Term Requirements is:  $[insert numeric amount]

C.  The Principal is providing this Performance Bond (Bond) to the Department to fulfill its obligations under Part 201 to provide financial assurance for the performance of the Long‑Term Requirements.  [Name of insurer] (Surety) is an insurer who is authorized to transact the business of surety and fidelity insurance in the state of Michigan and is an acceptable surety on federal bonds as listed in Circular 570 of the United States Department of Treasury.  The Principal and Surety, and their heirs, executors, administrators, successors, and assigns, jointly and severally, are firmly bound unto the Department to fulfill their obligations as set forth in the Bond.

D.  The definition of the terms used in this Bond is the same as those used in the Agreement.

NOW, THEREFORE, the Principal and Surety agree to the following:


1.  This Bond as issued is sufficient to cover the Current Cost Estimate for performing the Long‑Term Requirements.  Adjustments to the amount of the Bond may only be made as follows:
(a)
If there is an increase in the cost estimate for performing the Long‑Term Requirements, the Principal, within sixty (60) days of becoming aware of the increased costs, shall increase the amount of financial assurance by making arrangements with the Surety for an increase in this Bond to an amount at least equal to the increased cost estimate and submitting evidence of such increase to the Department, by submitting a replacement performance bond, or by establishing an alternative financial assurance mechanism that is acceptable to the Department to assure the performance of the Long‑Term Requirements.  


The Surety acknowledges that the Principal is obligated to provide increased financial assurance to pay for the performance of the Long‑Term Requirements if either of the following occur:  (i) the Principal’s five (5)‑year cost estimate update for performing the Long‑Term Requirements, which the Principal is required to conduct pursuant to the Agreement, shows that the Principal will incur costs to perform the Long‑term Requirements, which are in excess of the Current Cost Estimate; or (ii) the Principal is required to implement a modification to the [remedial action plan OR interim response designed to meet criteria], pursuant to the Agreement and that modification affects the Long‑Term Requirements such that the Principal will incur costs which are in excess of the Current Cost Estimate.
(b)  If any five (5)-year cost estimate conducted by the Principal is less than the Current Cost Estimate amount provided for by this Bond, the amount of this Bond may be reduced to that lesser amount following the Principal and Surety’s receipt of written approval for such reduction by the Department.

2.  This Bond shall continue in full force and effect for a period beginning with the effective date of this Bond and ending only when this Bond is terminated or cancelled.  This Bond may only be terminated or cancelled when the Principal has satisfied one of the following conditions (a) through (c) below and the Principal and Surety have received written authorization for such termination or cancellation from the Department.
(a)  The performance of the Long‑Term Requirements is no longer necessary at the [Facility OR Property] and the Principal has paid all of the Department’s response activity costs in accordance with the Agreement. 
(b)  The Department has determined that a financial assurance mechanism is no longer necessary for the [Facility OR Property] and the Principal has paid all of the Department’s response activity costs in accordance with the Agreement.
(c)  The Principal provides an alternative financial assurance mechanism acceptable to the Department to assure the performance of the Long‑Term Requirements.  

3.  The Surety shall become liable as provided for in this Bond only when the Principal has failed to perform the Long‑Term Requirements, has failed to pay the Department’s response activity costs as required by the Agreement, or has failed to provide alternative financial assurance acceptable to the Department as provided for in this Bond or the Agreement.  If the Principal fails to meet any of these obligations and the Department authorized representative (division chief of the Part 201 implementing program) has issued a written notification to the Principal and Surety regarding the Principal’s failure to comply, the Surety shall do the following as directed by the Department within thirty (30) days.
(a)  If the Principal has failed to perform the Long‑Term Requirements, the Surety shall either perform those requirements in accordance with the [remedial action plan OR interim response designed to meet criteria] or make payment to the Department for the full amount guaranteed by this Bond.
(b)  If the Principal has failed to pay the Department’s response activity costs, the Surety shall make payment to the Department for the full amount of the Department’s response activity costs that the Principal has not paid.

(c)  If the Principal has failed to provide an alternative financial assurance mechanism within sixty (60) days of receipt of the Surety’s intent to cancel this Bond as specified in Paragraph 6 of this Bond, the Surety shall make payment to the Department for the full amount guaranteed by this Bond.
4.  The liability of the Surety shall not be discharged by any payment or succession of payments hereunder unless and until such payment or payments amount in the aggregate to the amount of this Bond; however, in no event shall the Surety’s obligation hereunder exceed the amount of this Bond.

5.  The Surety agrees that any amendments to the [remedial action plan OR interim response designed to meet criteria] or to any applicable laws, statutes, rules, or regulations shall not affect its obligations with respect to this Bond, except that any modifications of the [remedial action plan OR interim response designed to meet criteria] that cause an increase or decrease in the amount of financial assurance required by Part 201 shall be dealt with in accordance with Paragraph 1.

6.  The Surety may initiate the process to cancel this Bond by sending written notice of its intent to cancel by certified mail to the Principal and to the Department.  Within sixty (60) days of the Department’s receipt of the Surety’s intent to cancel this Bond, the Principal must either provide an extension of this Bond or provide an alternative financial assurance mechanism to the Department.  The Surety shall not cancel this Bond during the one hundred and twenty (120)‑day period after the Principal and the Department receive the notice of intent to cancel.  However, the Surety may cancel this Bond after the one hundred and twenty (120)‑day period or upon its receipt of written authorization for such cancellation from the Department.  

7.  The Principal may terminate this Bond by sending written notice to the Surety and the Department, provided, however, such termination shall only become effective if the Principal has met the requirements of Paragraph 2.  The Surety may then terminate this Bond when the Principal and Surety have received written authorization for such termination from the Department.


8.  If the Department determines that either the Principal or Surety has not complied with any of the terms or conditions of this Bond, Department shall have recourse to the rights created under this Bond.  The Department reserves all its other rights against the Principal under the applicable statutes.

In witness whereof, the Principal and Surety have executed this Bond, affixed their seals, and attached their justification for power of attorney as of the effective date written above.


The persons whose signatures appear below hereby certify that they are authorized to execute this Bond on behalf of the Principal and Surety and that the wording of this Bond is identical to the wording provided by the Department.


Sealed with our seals, dated [date of execution].

[NAME OF PRINCIPAL]
PRINCIPAL

By: __________________________


Signature

____________________________


Print or type

Title: __________________________


Type or Print
Date: __________________________
[NAME OF SURETY]
SURETY

By: ___________________________

Signature

____________________________


Print or type

Title: __________________________


Type or Print
Date: __________________________
STATE OF MICHIGAN
BY:  _______________________________

Signature

[Name of Division Chief], Division Chief 
Remediation Division
Department of Natural Resources and Environment
Date: ______________________________
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