
  
ENVIRONMENTAL ADVISORY COUNCIL 

Lansing, Michigan 
Thursday, January 15, 2009, 1:00 – 4:00 p.m. 

 
 
Environmental Advisory Council (EAC) Members in attendance:   Steve Chester, 
David Gard, Jeff Haynes, Chuck Hersey, Larry Merritt, Del Rector, Doug Roberts, 
Lee Schwartz, Raymond Scott, Mike Shriberg, Andy Such, and Paul Zugger.  
 
Department of Environmental Quality (DEQ) Staff in attendance:  Gerry Avery, 
Patty Brandt, David Hamilton, Amy Hicks, Frank Ruswick, Julie Sims, and Jim 
Sygo. 
 
Guests: Rebecca Hulea and Kirk Lapham. 
 
 
OPENING 
 
Frank Ruswick opened the meeting by welcoming EAC members, DEQ staff, and 
guests.   
 
 
CURRENT ISSUES 
 
Director Steve Chester discussed the current budget process and how the fiscal 
year 2010 budget will be as challenging as 2008, if not more.  The budget to be 
provided by the State Budget Office (SBO) is behind schedule, and we are still 
awaiting direction from the SBO on issues related to the DEQ. 
 
A member asked about fees.  Director Chester shared information about the 
stakeholder meetings held last fall.  Overall, it appears that there will be a lower 
number of fees as originally proposed.  There may be a time in the budget 
process to again discuss other opportunities, suggest program elimination, or 
cutting back on services.  
 
A member asked about the Lake Michigan Air Directors Consortium (LADCO)  
event to be held next week to present an ozone transport study.  The U.S. 
Environmental Protection Agency plans to offer an opportunity to comment prior 
to finalizing the study. 
 
PROPOSED 2009 MEETING SCHEDULE 
 
The members approved the 2009 schedule, which included combining the 
November and December meetings and postponing the June meeting until the 
fourth week. 
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Frank Ruswick pointed out that several members have resigned for various 
reasons recently:  Cathy Brubaker-Clark, Guy Williams, and Tim Faas.  Frank 
suggested bringing in new members as we move into the next project as asked 
current members for recommendations.  
 
DISCUSSION OF ISSUES:  GUIDANCE DOCUMENT REPORT   
 
Frank reminded the members that the plan was to finalize the report today and 
begin working on a new project in February.  Four substantive issues need to 
discussed, which are identified in the “final discussion draft” in bold text.  The 
remainder of the changes are considered editorial and will only be discussed if a 
members believes that it reflects a substantive issue that needs to be discussed. 
 
The first issue to be discussed was regarding the means to effectively challenge 
a policy guidance document.  Frank explained the addition to the last paragraph 
on page 1.  It was added to explain that the guidance document can be 
effectively challenged through appropriate means.  A member suggested adding 
a statement about how to formally challenge a decision. 
 
A member gave an example of a situation where there was a dispute over a 
policy guidance document but the court decided that the document itself cannot 
be challenged, but the legal interpretation or policy embodied in the document 
can be challenged when it is actually applied.   Frank suggested separating the 
concepts between judicial appeal and appeal within the DEQ.  The members 
agreed that the statement referencing a judicial appeal is not needed at all. 
 
Members agreed to the revised language Frank prepared based on members’ 
input, which is: However, the presumptions and directions set forth in a policy 
guidance document do not have the force of law.  Parties should have effective 
means to informally challenge the positions taken in a policy guidance document 
through the department’s chain of command. 
 
The next issue discussed was regarding the need for Director’s office approval 
for the use of interim guidance documents (item 9 on page 3).  A member 
expressed concern with amount of time needed for the Director to approve the 
use of an interim policy guidance document.  Members agreed that the Director 
should have knowledge of all interim documents.  Since the language allows 
flexibility in how approval is provided, this should minimize the time necessary for 
Director’s office approval.  Members agreed that the recommendation should 
retain the need for Director’s office approval.  
  
The next issue (Item 3, page 4), relates to the overall concept of to what extent a 
party can rely on interim or draft guidance in developing or undertaking a project.  
A member suggested that if a party has been working with the DEQ and a 
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guidance document changes halfway through a project, the party should have an 
opportunity go with the previous guidance document or newly-drafted one. 
 
Director Chester asked Patty Brandt, of the Remediation and Redevelopment if a 
site had an approved work plan, and then new evidence was presented that 
found the approved work plan to be inadequate, would additional work need to 
be done.  The general answer was no.  However, in some cases, additional 
requirements may be necessary to be protective of human health and the 
environment.  Frank suggested that this is a matter of judgment.   
 
Members discussed how to handle discussions and negotiations made between 
parties and the DEQ when a guidance document changes, including the 
importance of the DEQ providing rationale for change in guidance and where to 
draw the line or apply a “grandfather clause” for when decisions should follow a 
particular guidance document.  A member expressed the importance of not being 
restricted by a grandfather clause, but rather allowing the DEQ to make 
appropriate decisions and changes to policy guidance documents with the 
responsibility and authority to enforce the law. 
 
To address members’ concerns, Frank offered the following change:  “When a 
party relies upon existing guidance that then or will change, the DEQ and party 
should then discuss whether to continue under the previous or new guidance, 
balancing the reliance and the stage in the decision-making process with the 
reason for the new guidance in relation with statute and rule requirements.”  
Members agreed to this change in language. 
 
The last substantive issue to discuss (page 2, third paragraph), is finding a 
balance in the use of policy guidance documents: the need to have the ability to 
take in consideration new information while still promoting an appropriate level of 
consistency state-wide.  After discussion, a minor grammatical revision was 
suggested and all members agreed with proposed language. 
 
Frank asked for any comments on editorial changes.  A member suggested 
removing the phrase “with no adverse consequence” in item 7, page 4.  Members 
agreed. 
 
A member asked to revisit the “Interim” issue and asked if the DEQ has to have a 
policy guidance document to a make decision.  The Director responded using an 
air quality example where a decision does not necessarily set policy; rather sets 
precedent.  If this decision is determined to be helpful for making future 
decisions, the department may consider writing an operation memorandum which 
may serve as a policy guidance document.    
 
There was discussion on when the DEQ should communicate information on how 
the department is making decisions (i.e. letters, internal memos, etc.)  Members 
agreed that this information should be posted on the DEQ’s Web site for the 
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public to view.  These documents should also have a disclaimer noted that it is 
not considered an official policy guidance document, rule interpretation, or law. 
 
Frank suggested a final change to the document be made to further clarify that 
the DEQ can interpret and apply the laws it administers in ways other than a 
policy guidance document.  The following language was suggested to be added 
in parenthesis to the second paragraph under Discussion on page 1:  The DEQ 
can describe how it will interpret and apply the laws it administers in ways other 
than through a policy guidance document.  The DEQ should notify the public of 
these descriptions. 
 
CLOSING BUSINESS 
 
Frank thanked the members for this effort and asked if anyone would like to 
participate in the presentation to the legislature, to let him know. 
 
The next project on the holistic environmental management will begin at the next 
meeting, which will be held on February 19, 2008. 
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