ENVIRONMENTAL ADVISORY COUNCIL
Lansing, Michigan
Thursday, September 18, 2008, 1:00 — 4:00 p.m.

EAC Members in attendance: Jon Allan, Sandra Batie, Steve Chester, Chuck Hersey,
Larry Merritt, Richard Rediske, David Rinard, Donna Stine, Andy Such, and Paul
Zugger.

Department of Environmental Quality (DEQ) Staff in attendance: Patty Brandt, Joy
Brooks, Linda Crawford, Karen Kligman, Lynelle Marolf, Pat McKay, Liane Shekter
Smith, Tina Straw, Frank Ruswick, Bob Wagner

Panelist in attendance: Paul Collins, Lloyd Dunlap, Jeni Miller, Mark Wertham, Tom
Wilczak

Other Guests in attendance: John Griffin, Brian Kandler, Chris Klaver, Jenny McCrary,
Rob Roether

OPENING

Frank Ruswick opened the meeting by welcoming the Environmental Advisory Council
(EAC) members, DEQ staff and guests. Frank stated that today we will be hearing
different perspectives on how the DEQ uses guidance documents.

CURRENT ISSUES

Director Steve Chester invited attendees to a Stakeholder meeting scheduled for
September 26, 2008. The Stakeholder meeting will discuss management of the
cleanup program in light of not proceeding with a bond proposal this fall. A subsequent
stakeholder's meeting will assist in developing the DEQ Fiscal Year 2010 budget. We
anticipate that the budget will include seven fee proposals: Air Renewable Operating
fee; Waste Reduction fees; Land and Water Management Division Joint Permit
Application fees; Solid Waste Surcharge; Underground Storage Tank fee; and NPDES
and Stormwater fees. We also anticipate proposing a 2010 Bond Proposal for the
Cleanup and Brownfield Redevelopment Programs.

The Michigan United Conservation Clubs and Office of Great Lakes are developing a
restoration plan entitled “A Framework for Protecting and Restoring Michigan’s Great
Lakes.” The plan will be available for public comment in early October. Lt. Governor
John Cherry is scheduled to attend all hearings and discuss how the Great Lakes fit into
Michigan’s future.

All appointments to the new Water Resources Conservation Advisory Council have
been made. The Council will have its first meeting on September 30.
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The Michigan Climate Action Council is continuing its work. The Council is to submit its
final recommendations to the Governor by December 31, 2008.

An EAC member described the manual on low impact development produced with the
Water Bureau. The manual will provide useful information on low impact issues such as
stormwater management. There is also a discussion of brownfield’s in the manual. It is
a very detailed and comprehensive manual.

The International Air and Waste Management Conference is scheduled for the week of
June 16-19, 2009 in Detroit. It provides an excellent training opportunity with minimal
travel costs. Panelist Tom Wilczak offered to provide more information to interested
EAC members.

DISCUSSION

Frank Ruswick introduced the panelists who are here to speak on DEQ guidance
documents and how those documents affect their businesses. He invited the panelists
to offer any suggestions and recommendations on the proper use and development of
guidance documents by the DEQ.

Panel Discussion: Perspectives on DEQ Guidance Documents

Mark Wertham ~ Chrysler
Mr. Wertham made the following points about guidance documents:
e They can be useful within the regulatory arena.
e They should be developed through standard procedures and use standard
documentation.
e The need for the guidance document and its legal scope should be clearly
indicated.
e The development process should include public input.
e There should be a standard structure to aid understanding.
e |t should be clear what constitutes a final guidance document and who has final
approval authority.

Jeni Miller ~ Indiana Michigan Power
Ms. Miller described “the good, the bad, and the ugly of Op Memos.” See Attachment 1.
She felt guidance documents can play a vital role and be beneficial if prepared and
implemented properly. She also made the following points:
e DEQ should use input from the regulated community when preparing guidance
documents.
e Guidance documents should only be used to clarify regulation, not create
regulation.
e Guidance documents should be clear and easy to use.
e Guidance documents should be readily available to the regulated community to
be found easily on the DEQ’s web site.
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Paul Collins ~ Miller Canfield, Paddock and Stone
Mr. Collins spoke of guidance documents in terms of those that properly provide
program information and those that inappropriately substitute for administrative rules:
e Guidance can only be binding within the agency.
e As a practical matter, if a requirement needs to be enforced it needs to be
embodied in an administrative rule, not imposed through a guidance document.
e The DEQ should look to the EPA’s use of guidance documents as a model.
e Each guidance document should include a disclaimer as to its lack of legal effect.
e The Office of Attorney General should be involved in the development process to
prevent inappropriate use of guidance documents.

Tom Wilczak ~ Pepper Hamilton
Mr. Wilczak discussed:
e Guidance documents are properly used to enhance transparency and provide
predictability to the regulated community.
e The DEQ should make more extensive use of risk management principles.
e Guidance documents can inappropriately restrict staff creativity and problem
solving.
e Guidance documents that are frequently changed or effective while still in the
developmental stage cause confusion.
See Attachment 2. Brian Kandler, from the Detroit Regional Chamber of Commerce
augmented Mr. Wilczak’s comments with a memo to the EAC. See Attachment 3.

Lloyd Dunlap ~ Atlantic Richfield BP
Lloyd Dunlap discussed the proper use and development of guidance documents. See
Attachment 4. He also made the following additional points:

e Guidance documents should be used to clarify, explain and guide activities, not
create new requirements.

e The Part 213 program would greatly benefit by the promulgation of program
specific rules, rather than regulation through Part 201 and its associated
guidance documents.

e |tis difficult to track changes in guidance documents during the development
process and inappropriate to use “draft” or “interim” guidance documents.

A roundtable discussion began with the panelists and EAC members noting similarities
in the panelist’s presentations. Guidance document should:
e Be used to facilitate open communication between staff and the public.
e Be used only as guidance and clarifying regulations, not to impose new
requirements.
Be consistent and clear.
Be easy to follow.
Be developed with input from the public.
Be readily available to the regulated community.
Be listed on DEQ’s web page and updated regularly.
Not be used as a base for enforcement.
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The following additional points were made during the roundtable discussion:

e Guidance documents can be a moving target when there are too many versions
being discussed and used.

e |tis inappropriate for DEQ staff to respond to an issue through a rote application
of a guidance document.

e There is sometimes a grey area regarding what is properly contained within a
guidance document and what should be embodied in an administrative rule.

e One way of distinguishing guidance from a rule might be if there are exceptions
to practices, guidance is appropriate; if there are no exceptions, a rule is
appropriate.

e |tis inappropriate to use guidance documents as a substitute for rulemaking in
programs that do not have rule making authority.

e Guidance documents should be reviewed by the Executive Division before
adoption. This review should include consideration of how the public was
involved in development the guidance and whether the Office of the Attorney
General was involved.

Frank Ruswick thanked the panelists for coming to the EAC meeting and providing their
valuable insights on the DEQ’s use of guidance documents.

NEXT STEPS

The EAC discussed the next steps to take in consideration of its review of guidance
documents. This discussion led to the conclusion that recommendations can begin to
be developed. There was recognition that additional information may need to be
developed on specific issues during the recommendation development process.

A question arose on the difference between “guidelines” and “guidance documents.”
Frank Ruswick will look in to this issue.

A member suggested that the EAC begin its discussion of recommendations by clearly

understanding the needs of the regulated community, DEQ staff, and others in the use

of guidance documents. The EAC identified, but did not discuss, a number of factors in
this regard. See Attachment 5. A member volunteered to encapsulate this information
in a statement form.

CLOSING
Frank Ruswick indicated that the EAC would begin discussing specific

recommendations at the next meeting. He asked members to submit proposed
recommendations to him by October 2.
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