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The Dow Chemical Company (Dow) holds a License under Part 111, Waste and
Hazardous Materials, of the Natural Resources and Environmental Protection Act
(NREPA), 1994 PA 451, as amended. MCL 324.11101, et seq. In conjunction with that
License, on February 1, 2008, the Department of Environmental Quality (Department),
Waste and Hazardous Materials Division (WHMD) issued a Scope of Work (SOW) for
remedial investigation of the Saginaw River, its floodplain, and Saginaw Bay. On
March 28, 2008, Dow filed a Petition for a Contested Case that requests an evidentiary
hearing on the 2008 SOW.

Consistent with a schedule agreed to by the parties, the WHMD filed a Motion for
Summary Disposition that contends this Tribunal lacks jurisdiction over the claim in the
Petition. Dow filed a Brief in Opposition to the Motion, and the WHMD filed a Reply.
Neither party requested oral argument on these pleadings.

OPINION AND ORDER

Under Part 111, the Department regulates the construction and operation of
hazardous waste facilities. One form of regulation is the issuance of permits for the
operation a hazardous waste facility. MCL 324.11123. The statute also contains
provisions for the remediation of both on-site and off-site contamination that emanates
from a licensed facility. MCL 324.11115a. In 2003, the Chief of the WHMD issued a
renewed Part 111 License to Dow for its hazardous waste management facility in Midland

(facility). Motion, Exhibit A. Dow did not challenge that action through the contested case
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hearing process. Within the License are provisions for remediation of both on-site and
off-site contamination that has been released from the facility over the years. It is the
off-site releases and the license provisions dealing with these releases that are the subject
of this proceeding. The issue presented by the parties is whether this Tribunal has
jurisdiction to consider the WHMD’s subsequent modification and approval of the SOW
submitted by Dow.

The License expressly sets forth the manner and procedure that Dow is to follow to
remediate contamination that has migrated from its facility. Motion, Exhibit A, License § XI.
A component of that procedure requires Dow to investigate areas downstream of the
facility on the Tittabawasee River, including the Saginaw River, its floodplain and Saginaw
Bay, as well as address off-site contamination that has migrated into those areas.
Id., License §XI.B.3. This process is generally accomplished by Dow drafting a SOW,
which is a broad description of the proposed investigation and corrective action activities.
Following that step, Dow is to provide a more detailed Remedial investigation Work Plan,
conduct the investigation, provide a Feasibility Study to consider remediation options and,
last, implement the remedy. /d., License § XI.B. ' The SOW is the basis for each step in
this progression.

Significantly, Dow did not contest the License, including the provision in Part X1.B,
under the administrative rules governing contested cases before the Department, which
provide the opportunity and procedure to challenge the issuance of a license within
60 days of the agency’s action. R 324.21(2). If Dow objected to the remediation process
as provided for in Part XI.B of the License, it should have exercised its right to a contested
case within 60 days of the 2003 renewal. By failing to request a contested case hearing at
that time, Dow waived its right to a contested case on the remediation process established
in the License. Once the 60-day period expired, the License became binding on the
WHMD, Dow, and this Tribunal. As a result, the License cannot now be changed and the
)Parties must operate within its parameters, including the language of Part XI.B dealing with

off-site contamination and its remediation. The legal significance of this principle is

" Part X|.B of the license deals with corrective action requirements beyond the facility boundary, while Part Xi.A controls
corrective action requirements at the facility.
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addressed below.

Under the License, Dow submitted a SOW to the WHMD on July 13, 2007, that
outlined its proposed remediation activities on the subject water bodies. On August 29,
2007, the WHMD sent Dow a notice of deficiency regarding the SOW. Dow responded on
October 15, 2007, with a revised SOW proposing to investigate contamination for which it
is responsible in the Saginaw River, its floodplain, and Saginaw Bay. The investigation
proposed to utilize pre-existing data, surveys, scientific modeling, and additional sampling
of soils and sediment to characterize the contaminated areas. On February 1, 2008, the
WHMD modified and approved the SOW (2008 SOW). Of these modifications, 10 are
classified as “general” and 17 are classified as “specific.” A rationale was provided setting
forth the necessity for each modification. Attachments to the 2008 SOW include an
IRA/PCAP Implementation Decision Tree, an IRA/PCAP Step-Out Sampling Plan, and
Figure 2-2 showing the Modified Extent of Saginaw Bay Scope of Work. Motion, Exhibit B.
The License provides that once the SOW is modified and approved, it “becomes an
enforceable condition of this License.” License § XI.B.4. Dow now objects to the
modifications made by the WHMD alleging that they were made unilaterally by the WHMD
and that many are arbitrary and capricious and/or in excess of authority. Dow seeks a
contested case hearing to determine whether the modifications/conditions of the
2008 SOW are appropriate.

The pending Motion goes to the issue of whether Dow has a right to challenge the
WHMD'’s issuance of the 2008 SOW through a contested case hearing. In the Motion, the
WHMD asserts that this Tribunal lacks jurisdiction to review the 2008 SOW because it did
not involve licensing as defined in MCL 24.205(1) and (2) of the Administrative Procedures
Act (APA), and there is no constitutional depravation of Dow's property interest in its
2003 operating license. Rather, the WHMD asserts the modification and approval of the
SOW did not amend Dow’s License, but “merely provided for the implementation of the
obligations that Dow was already required to undertake under the corrective action terms of
the [2003] License.” Respondent’s Reply to Dow’s Brief in Opposition to WHMD’s Motion
for Summary Disposition, p. 6. Conversely, Dow claims this action deprived it of a property

interest in its license that entitles Dow to a contested case hearing under constitutional
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principles, the APA, and certain statutory provisions.

The APA defines a contested case as “a proceeding...in which a determination of
the legal rights, duties or privileges of a named party is required by law to be made by an
agency....” MCL 24.203(3). The “required by law” provision is implicated in two possible
manners. The first is constitutional due process protection. See US Const, Am XIV;
Const 1963, art 1, § 17. See also Goldberg v Kelly, 397 US 254; 90 S Ct 1011,
25 L Ed2d 287 (1970), Bundo v City of Walled Lake, 395 Mich 679; 238 NW2d 154 (1976).
The second arises by a statutory or regulatory authorization. 2 The question is whether

either principle is implicated by the WHMD’s modification and approval of the SOW.

I. Constitutional Right to a Contested Case Hearing

Both the United States Constitution and the Michigan Constitution contain similar
language regarding due process protection of property interests: “No person shall...be
deprived of life, liberty, or property, without due process of law.” The right arises when an
agency seeks to take an action on an existing license because “there is a deprivation of a
due process interest....” LeDuc, Michigan Administrative Law, § 7:10, p 532 (2001). As
such, when the state acts to deprive a licensee of its interests in the license, then due
process requirements apply. Bundo, supra; Bisco’s Inc. v Liquor Control Comm.,
395 Mich 706; 238 NW2d 166 (1976). On the other hand, the Michigan Court of Appeals
has ruled that, “unless an evidentiary hearing is required by law, the proceeding is not a
contested case.” In re Annexation of Territory, 146 Mich App 29, 33; 379 NW2d 460
(1985). In this case, the WHMD agrees that Dow has a protected property interest in its
2003 License. WHMD’s Reply to Dow’s Brief in Opposition to the Motion for Summary
Disposition, p. 8. However, it argues that there was no state action that deprived Dow of a
protected property interest in its 2003 License. Rather, it contends the 2008 action did not
deprive Dow of the use of the license, nor restrict Dow’s ability to operate the facility. Dow

argues it has a right to a contested case hearing because its license was amended by the

2 The APA is not self-executing, thus entitiement to a contested case hearing under its auspices derives from an
independent statutory provision: “Because an evidentiary hearing is not required by statute in connection with a transfer
request, such a proceeding is not a contested case and therefore is not covered by the appeals procedure of the APA.
[Citations omitted].” J & P Market, Inc. v Liquor Control Comm., 199 Mich App 646, 650; 502 NwW2d 374 (1993).
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WHMD in a substantial way and, thus, deprived it of a property interest in its License.
Dow’s Brief in Opposition to WHMD’s Motion for Summary Disposition, pp. 4-6.

It is accepted by the parties that Dow’s License is a protected property interest,
leaving the dispute to whether the WHMD’s modification and approval of the SOW is an
amendment to the 2003 License. If it is, Dow has a right to a contested case hearing
because it was deprived of a property interest in the 2003 License. If the License was not
amended, there is no right to a hearing under due process considerations. The firststepin
deciding this issue is to characterize the nature of the WHMD’s action of modifying and
approving the SOW. To begin this inquiry, the operative language of the License must be
examined.

Part XI.B of the License addresses corrective action requirements beyond the
facility’s boundary. Subpart 3 of Part XI.B first mentions the SOW requirement: “[Tlhe
licensee shall develop and submit for review and approval to the Chief of the WHMD a
SOW for conducting a Remedial Investigation (RI) for all areas where a release from the
facility is known to have occurred or could potentially have occurred....” The areas of
concern and overall scope of the SOW are identified in this subpart. The language
specifically describes what the SOW must contain, including the identification and proposal
of the implementation of specific interim response activities that are known from prior
sampling. The SOW “must describe the proposed phasing and prioritization of work in a
schedule based on consideration of potential risks . . .” Motion, Exhibit A,
License §XI.B.3.b. The SOW must also contain a plan for public participation in the
remediation process. Motion, Exhibit A, License §X1.B.3.C. Then, importantly, the License
provides:

The Chief of the Waste and Hazardous Materials Division will approve, modify and
approve, or disapprove the SOW, or provide a written Notice of Deficiency on the
SOW.... Upon approval of the Chief of the Waste and Hazardous Materials
Division, the SOW becomes an enforceable condition of this license.
[/d. License §X1.B.4.] (Emphasis added).

While the SOW is provided for in general terms, the License specifically requires that a
SOW be submitted and approved in accordance with the foregoing language.

Concomitantly, the approved SOW becomes an enforceable condition of the License.
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There is no question that the License contemplates submission of the SOW, its approval,
and enforceability through the License itself. Therefore, the SOW is fairly characterized as
an interim submission that is required by the License. 3

In arguing that its License was amended by the modified and approved SOW, Dow
relies on In the Matter of: General Electric Company, 4 EAD 615; 1993 EPA App LEXIS 14
(April 13, 1993), a case decided by the United States Environmental Protection Agency-
Environmental Appeals Board under the Resource Conservation and Recovery Act
(RCRA). 42 USCA §§ 6901 et seq. In that case, the General Electric Company (GE)
challenged a similar corrective action portion of a RCRA permit issued by the
Environmental Protection Agency (EPA). As is the case here, GE was required by its
permit to develop and provide interim submissions including a RCRA Facility Investigation,
a Corrective Measures Study, and a number of interim measures to deal with imminent
treats of contamination. Also, as is the case here, the EPA Regional Office could modify
and approve the submissions making them enforceable obligations under the permit. GE
argued that a revision by the Region of an interim submission would constitute a
modification of the permit, thereby implicating the formal modification requirements found
in the federal regulations (essentially a contested case hearing). The Board held that a
revision by the Region of an interim submission did not constitute a modification of the
permit subject to the formal modification procedures found in the regulations:

When the Region revises an interim submission, it is exercising its authority under
the existing permit language to ensure that the contemplated studies and
investigations are adequate for selection of corrective remedies. The Region’s
revisions are part of a process contemplated in the original permit by which the
general terms of the original permit are made more specific. Thus, when the Region
makes such revisions, it is fulfilling the terms of the permit, not changing them....
We conclude that Regional revisions to interim submissions are not appropriately
characterized as modifications of the permit subject to the formal modification
procedures of (the regulations).

General Electric, supra at 24.

However, the Board found the modifications to interim submissions constituted a

deprivation of property and required that an informal dispute resolution provision be

® Similarly, the License sets forth nearly identical language for subsequent submissions including the remedial
investigation work plan, the feasibility study, the remedial action plan, the remedial action plan completion report, and the
cost estimate for implementing final response activity. See Part Xi, F(2), i(2), J(2), J(5), and K(3), respectively.
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included in the permit. 4 According to the Board, this informal resolution provision provided
sufficient due process protection to GE as a result of the deprivation.

Dow argues that because the extent of the WHMD’s modifications was substantial,
they amounted to an amendment of the License. However, it is not the extent of the
modifications that trigger a Tribunal’s subject matter jurisdiction, which “is the right of the
court to exercise judicial power . . . to try a case of the kind or character of the one
pending.” Altman v Nelson, 197 Mich App 467, 472; 495 NW2d 826 (1992). “The question
of jurisdiction does not depend on the truth or falsity of the charge, but upon its nature: itis
determinable on the commencement, not at the conclusion, of the inquiry.” /d. To answer
this inquiry, the nature of the WHMD’s action must be addressed.

Similar to the GE case, the requirement of an SOW merely implements and satisfies
the information gathering conditions called for in the License. What the SOW language
requires is the generation of data and a plan to remedy contamination that has emanated
from the Dow facility. This data comes to light as a result of the process established in the
License specifically for that purpose. In essence, the language calls for the generation of
supplemental information, but the obligation to gather information and prepare a plan to
remediate contamination already exists in the License. None of this language was altered
by the WHMD’s actions. Revisions to the SOW are also part of the process contemplated
in the License. In fact, the process that occurred (Dow submitting the SOW, the WHMD
issuing a notice of deficiency, Dow submitting its revised SOW, and the WHMD modifying
and approving the SOW) is entirely consistent with the process described in the License.
As discussed supra, Dow did not challenge this language in 2003 when the License was
issued, thus making the provision binding. In modifying and approving the SOW, the
WHMD exercised its authority under the existing language of the License, which ensures
the studies and investigation called for are adequate to protect the public health and safety.

The information gathering required by this portion of the License is not new
information that would have justified different conditions in the License. Indeed, the
language calling for the submission and approval of the SOW was not modified or

amended in any manner. The requirement of Dow submitting the SOW merely implements

4 See contra, In re WR Grace & Company, RCRA Appeal No 89-28 (March 25, 1991).
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and satisfies the information gathering conditions already found in the License. For there
to be an amendment to the License, as argued by Dow, the data required and generated
needs to be unexpected, and justify an erroneous assumption on which the original
License was based. For example, new facts may justify amending the language of the
License to remove or alter appropriate permit terms based on an erroneous assumption.
To the contrary, in this case the SOW is a result of the process established in the original
License specifically for that purpose, e.g. the generation of supplemental information.

The essence of the WHMD’s action of modifying and approving the SOW was to
implement corrective action, which, under both Part 111 and the administrative rules, is
required in the License. See MCL 324.11115a(2), MCL 324.11102(3), and R 299.9629.
Corrective action measures were included in the 2003 License in order to fulfill this
mandate.® The modification and approval of the SOW was in compliance with statute and
implemented the express terms and conditions of the License. Not only was the WHMD’s
action of modifying and approving the SOW consistent with the License, it added no new
obligations on Dow. Further, Dow is able to operate its hazardous waste facility in
accordance with the License; the modified and approved SOW does not affect this
operation. The License requires that upon the end of a four-year period beginning the date
of issuance, Dow is required to commence corrective action regarding the release of
contaminants. License Part X1.B.8. Dow never sought to formally contest this or any other
conditions of the 2003 License, rendering them binding.

Dow further argues that the WHMD’s unilateral modification and approval of the
SOW is “licensing” under the APA because the action amounts to an amendment of its
License. First, because the APA is not self executing, a substantive right to a contested
case hearing does not arise under its provisions. See Footnote 2, supra. That right must
be found either on constitutional principles or authorized by statute or rule. Second, the
WHMD'’s action of modifying and approving the SOW was not unilateral. Dow first timely
submitted a SOW to the WHMD on July 13, 2007, as it was required to do so by the

$ Remediation of contamination approved under Part 111 satisfies a person’s remedial action obligations under both
Part 201, Environmental Remediation and Part 31, Water Resources Protection, of the NREPA. MCL 324.11115b.
Neither of those statutes provide for a contested case hearing on a person’s obligation to remediate contamination.
Rather, both statutes provide administrative, civil and criminal procedures to effectuate a person’s responsibility to
remediate contamination.



