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Michigan Department of Environmental Quality – Office of Waste Management and Radiological Protection
HAZARDOUS WASTE MANAGEMENT LETTER OF CREDIT

The Letter of Credit is required under R 299.9706 of the Michigan Administrative Code


Those treatment, storage, and disposal facilities that are subject to Part 7 of the administrative rules promulgated pursuant to Part 111, Hazardous Waste Management, of 1994 PA 451, as amended, may satisfy the financial assurance requirements for closure and postclosure care by obtaining an irrevocable Letter of Credit that conforms to the requirements of R 299.9706 of the Michigan Administrative Code.  The Letter of Credit may also be used to provide financial assurance for corrective action under R 299.9713.
The Letter of Credit must be executed on the letterhead of the financial institution and must be worded exactly as the attached form Letter of Credit.  The issuing institution must be a bank or financial institution that has the authority to issue Letters of Credit and whose Letter of Credit operations are regulated and examined by a federal or state agency.

The Letter of Credit is irrevocable and must be issued for a period of at least one year.  The Letter of Credit provides for an automatic extension for periods of one year unless, not less than 120 days before the current expiration date (first expiration date or successive expiration date) the issuing institution notifies both the owner or operator and the Director of the Department of Environmental Quality by certified mail of a decision not to extend the expiration date.  The 120 days begins on the date when both the owner or operator and the Director have received the notice as evidenced by the return receipts.  If the owner or operator does not establish alternate financial assurance and obtain written approval of such alternate assurance from the Director within 90 days after receipt of the cancellation notice, the Director will draw on the Letter of Credit.  Drawing on the Letter of Credit may be delayed if the issuing institution grants an extension of the terms of the credit.

The Director may draw on the Letter of Credit to correct violations; complete closure, postclosure, or corrective action; and maintain the facility in accordance with the approved plans after doing both of the following:

1. Issuing a notice of violation or other order to the owner or operator which alleges that the owner or operator has failed to perform final closure, postclosure care, or corrective action, in accordance with approved plans and other permit requirements when required to do so; and 

2. Providing the owner or operator with seven days notice and an opportunity for a hearing.

The Director is not committed to provide specific documentation or certifications to the financial institution prior to drawing on the Letter of Credit.

The Letter of Credit must be worded as follows, except that instructions in brackets must be replaced with the relevant information and the brackets deleted.

Director

Department of Environmental Quality
c/o Office of Waste Management and Radiological Protection
Hazardous Waste Section

P.O. Box 30241

Lansing, Michigan 48909-7741

Director, Department of Environmental Quality:

1. We hereby issue our irrevocable Letter of Credit #___________ in your favor on behalf of [company name], hereinafter known as the Company, for a sum of $ ______ (________________ and ___________/100 Dollars), available by your drafts at sight drawn on our institution, [name of institution], marked "Drawn under [name of institution] Letter of Credit 
# __________ dated [effective date]."  We are a bank or financial institution which has the authority to issue Letters of Credit.  Our Letter of Credit operations are regulated and examined by [name of federal or state agency].

2. This Letter of Credit is issued to provide financial assurance to the State of Michigan, Department of Environmental Quality for [closure/postclosure care/ corrective action] of the following hazardous waste management facility(ies): [name, address, EPA identification number, and amount for each facility]

3. This Letter of Credit shall expire on [date at least one year beyond effective date], but such expiration date shall be automatically extended for periods of one year, unless, not less than 120 days before the current expiration date, we notify both you and the Company by certified mail of our decision not to extend the current expiration date.  We agree that the 120 day period shall begin on the date when both you and the Company have received the notice, as evidenced by the return receipts.

4. You may draw on this Letter of Credit in the event that you issue a notice of violation or other order in accordance with the administrative rules promulgated pursuant to Part 111 of Act 451, as amended, indicating that the Company has failed to properly execute its [closure/postclosure care/ corrective action] responsibilities.  You also may draw on this Letter of Credit in the event that the Company fails to provide you with an extension of this Letter of Credit, an acceptable replacement Letter of Credit, or another type of financial assurance acceptable to you, within 90 days after receipt by both you and the Company of a notice from us that we have decided not to extend this Letter of Credit beyond its current expiration date.

5. Partial drawings are permitted.  This original Letter of Credit must be submitted to us together with any drawings hereunder for our endorsement of any payments effected by us and/or for cancellation.

6. This Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits (2007 Revision, International Chamber of Commerce Publication No. 600, with the exception of Article 38(c)), and the Michigan Uniform Commercial Code, where applicable.  Where conflicts exist between the Uniform Customs and Practice for Documentary Credits and the Michigan Uniform Commercial Code, the Michigan Uniform Commercial Code shall control.

7. We shall honor drafts drawn under and in compliance with the terms of this Letter of Credit and these drafts will be duly honored upon presentation to us if presented on or after ___________, 20 __, and on or before _________, 20__, or any automatically extended date as provided in paragraph 3 above.  The amount of each draft must be endorsed on the reverse of this Letter of Credit by us.

8. We certify that the wording of this Letter of Credit is identical to the wording provided by the Michigan Department of Environmental Quality as of the date shown immediately below.

[Institution]______________________

[Address, City, State]______________

[Signature]______________________

[Name and Title]__________________

[Date]__________________________
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