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Why was the Law Passed?Why was the Law Passed?

facilities may facilities may 
be be 

encouraged encouraged 
to performto perform

environmental environmental 
selfself--audits.audits.

By helping By helping 
alleviate alleviate 

fearfear
associated associated 

with with 
disclosure of disclosure of 
violations ...violations ...

Program Program 
requires requires 
prompt prompt 

disclosure disclosure 
and and 

correctioncorrection
of violations of violations 

found.found.

To encourage use of audits in identifying and To encourage use of audits in identifying and 
correcting environmental problems and conditionscorrecting environmental problems and conditions



Benefits of MichiganBenefits of Michigan’’s  s  
Environmental Audit Privilege Environmental Audit Privilege 

and Immunity Lawand Immunity Law

Part 148 of NREPA
Natural Resources Environmental Protection Act

Enacted March 18, 1997
Amended November 13, 1997

Environmental Audit Report: 
Privileged Document

MCL 324.14802 – 324.14808

Self Disclosure 
Immunity

MCL 324.14809



Privilege Privilege 
Protection from DisclosureProtection from Disclosure

Privileged Information in the Privileged Information in the 
““Environmental Audit Report: Privileged documentEnvironmental Audit Report: Privileged document””

Not subject to Not subject to 
discoverydiscovery in civil in civil 
or administrative or administrative 
legal proceedingslegal proceedings

Privilege also Privilege also 
provides provides 

protection to protection to 
persons from persons from 

testifying about testifying about 
the reportthe report

Not admissible Not admissible 
evidenceevidence in civil in civil 
or administrative or administrative 
legal proceedingslegal proceedings



Exceptions to PrivilegeExceptions to Privilege

Information Information 
and data and data 

required by required by 
statute, rule statute, rule 

or permitor permit
Information Information 
obtained by obtained by 
regulatory regulatory 
agency via agency via 

observation, observation, 
sampling, or sampling, or 
monitoringmonitoring

Industrial Industrial 
Pretreatment Pretreatment 

Program Program 
monitoring monitoring 

resultsresults
Information Information 

from a from a 
person not person not 
associated associated 
with the with the 

auditaudit

Machinery Machinery 
and and 

equipment equipment 
recordsrecords



The Environmental Audit Report:  The Environmental Audit Report:  
Privileged DocumentPrivileged Document

►►Reminder:  The Act identifies an audit under Reminder:  The Act identifies an audit under 
this part in very broad terms and defines this part in very broad terms and defines 
that the report be labeled:that the report be labeled:

Environmental Audit Report:  Environmental Audit Report:  
Privileged DocumentPrivileged Document

►►Please do NOT send us a copy of your Please do NOT send us a copy of your 
actual Audit Report actual Audit Report –– even if you voluntarily even if you voluntarily 
disclose violations for immunity purposes disclose violations for immunity purposes 



ImmunityImmunity

►►Freedom from duty or penaltyFreedom from duty or penalty
►►For identified NREPA civil and administrative For identified NREPA civil and administrative 

fines and penalties, some criminal fines and fines and penalties, some criminal fines and 
penalties (not for gross negligence nor penalties (not for gross negligence nor 
various criminal parts of NREPA various criminal parts of NREPA –– many many 
LWMD)LWMD)

►►Immunity does not apply to the responsibility Immunity does not apply to the responsibility 
to correct the violation, remediate or to pay to correct the violation, remediate or to pay 
damages.damages.



Steps to Pursue Immunity Steps to Pursue Immunity 
(Only from Various Parts of NREPA)(Only from Various Parts of NREPA)

1.1. File Notice of Intent (must be before the audit)File Notice of Intent (must be before the audit)
2.2. Conduct the Audit/Self Assessment (within a Conduct the Audit/Self Assessment (within a 

reasonable time reasonable time –– not more than 6 months)not more than 6 months)
3.3. Make a Good Faith Effort (Try Hard) to Achieve Make a Good Faith Effort (Try Hard) to Achieve 

Compliance and promptly correct NoncomplianceCompliance and promptly correct Noncompliance
4.4. Develop a Develop a ““Return to ComplianceReturn to Compliance”” PlanPlan
5.5. Promptly File a Voluntarily Disclosure        Promptly File a Voluntarily Disclosure        

((‘‘promptlypromptly’’ starts when you learn of the violations)starts when you learn of the violations)



Step 1:  Send Notice First Step 1:  Send Notice First 

►► Important:Important:
Sending in a Notice Sending in a Notice 
before conducting the before conducting the 
Audit is a Condition Audit is a Condition 
that must be met to that must be met to 
receive Immunityreceive Immunity



Send Notice First Send Notice First 
Part 148 Only Applies to NREPA (Not Federal)Part 148 Only Applies to NREPA (Not Federal)

 
PARTS OF NREPA COVERED BY PART 148 

 
Article II Pollution Control 
Chapter 1: Point Source Pollution Control 
Part Description 
31 Water Resources Protection 
33 Contamination of Waters 
35 Iron Ore Beneficiation 
37 Water Pollution Control Facilities 
39 Cleaning Agents 
41 Sewerage Systems 
43 Waterworks Systems, Sewers, and Disposal Plants 
47 Sewage Disposal and Water Supply Districts 
49 Construction of Collecting Sewers 
51 Wastewater Disposal 
53 Clean Water Assistance 
55 Air Pollution Control 
67 Motor Fuels Quality 
 
Chapter 2: Nonpoint Source Pollution Control 
81 General Nonpoint Source Pollution Control 
83 Pesticide Control 
85 Fertilizers 
87 Groundwater and Freshwater Protection 
89 Littering 
91 Soil Erosion and Sedimentation Control 
95 Watercraft Pollution Control 
 
Chapter 3: Waste Management 
111 Hazardous Waste Management 
113 Landfill Maintenance Trust Fund 
115 Solid Waste Management 
117 Septage Waste Services 
119 Waste Management and Resource Recovery Finance 
121 Liquid Industrial Wastes 
 
Chapter 4: Pollution Prevention 
147 PCB Compounds 
 
Chapter 5: Recycling and Related Subjects 
161 Plastic Products Labeling 
163 Plastic Degradable Containers 
167 Used Oil Recycling 
169 Scrap Tires 
171 Battery Disposal 

 
Chapter 7: Remediation 
201 Environmental Response 
 
Chapter 8: Underground Storage Tanks 
211 Underground Storage Tank Regulations 
213 Leaking Underground Storage Tanks 
215 Underground Storage Tank Financial Assistance 
 
Article III: Natural Resources Management 
Chapter 1: Habitat Protection 
301 Inland Lakes and Streams 
303 Wetlands Protection 
305 Natural Rivers 
307 Inland Lake Level 
309 Inland Lake Improvement 
311 Local River Management 
313 Surplus Waters 
315 Dam Safety 
321 The Great Compact 
323 Shorelands Protection and Management 
325 Great Lakes Submerged Lands 
327 Great Lakes Preservation 
329 Great Lakes Protection 
333 Coastal Beach Erosion 
335 Surplus Waters Management 
337 Flood, Drainage, or Beach Erosion Control 
339 Control of Certain State Lands 
341 Irrigation Districts 
343 Great Lakes Conservation 
353 Sand Dunes Protection and Management 
 
Chapter 3: Management of Nonrenewable Resources 
615 Supervisor of Wells 
617 Unitization 
619 Drilling in the Pigeon River State Forest 
625 Mineral Wells 
631 Reclamation of Mining Lands 
635 Surface and Underground Coal Mine Reclamation 
637 Sand Dune Mining 
641 Peat Extraction From State Owned Lands 

 



For Federal Violations:  For Federal Violations:  
US EPA PolicyUS EPA Policy

Incentives for SelfIncentives for Self--Policing: Discovery, Disclosure, Policing: Discovery, Disclosure, 
Correction and Prevention of Violations Correction and Prevention of Violations 

Contact: Jodi SwansonContact: Jodi Swanson--Wilson Wilson 
swansonswanson--wilson.jodi@epa.gov wilson.jodi@epa.gov 

Phone: (312) 886Phone: (312) 886--0879 0879 

U.S. EPA Region 5 U.S. EPA Region 5 -- Mail Code EMail Code E--19J 19J 
77 West Jackson Blvd., Room R1918 77 West Jackson Blvd., Room R1918 

Chicago, IL 60604Chicago, IL 60604--3507 3507 



Federal or StateFederal or State

►► Spill Prevention, Control and CountermeasuresSpill Prevention, Control and Countermeasures
SPCC SPCC (40 CFR Part 112). (40 CFR Part 112). 

►► Superfund Amendments and Reauthorization Act, Superfund Amendments and Reauthorization Act, 
(SARA) Title III(SARA) Title III (Emergency Planning and (Emergency Planning and 
Community Right to Know Act, (EPCRA)) Community Right to Know Act, (EPCRA)) 

►► Occupational Safety and Health Standards        Occupational Safety and Health Standards        
(29 CFR 1910) (29 CFR 1910) 

►► Some companies consider: Some companies consider: ““WhoWho’’s My Inspector s My Inspector 
(DNRE or Federal)(DNRE or Federal)””??



Step 2:  Conduct the AuditStep 2:  Conduct the Audit

►►Audit must take place within a reasonable Audit must take place within a reasonable 
time not to exceed 6 months from Filing the time not to exceed 6 months from Filing the 
Notice of IntentNotice of Intent

►►If more time is needed, then an extension If more time is needed, then an extension 
can be requested (based upon reasonable can be requested (based upon reasonable 
grounds)grounds)
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Conduct the AuditConduct the Audit
Violations Reported and SelfViolations Reported and Self--AssessmentAssessment
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Conduct the AuditConduct the Audit
Part 31 Violations Over 3 Year PeriodPart 31 Violations Over 3 Year Period
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Part 31 & Self AssessmentPart 31 & Self Assessment

Failure to update an PIPP or SWPPPFailure to update an PIPP or SWPPP



Part 31 & Self AssessmentPart 31 & Self Assessment

Rule Violation Rule Violation –– Cracked ContainmentCracked Containment



Part 31 & Self AssessmentPart 31 & Self Assessment



Part 31 & Self AssessmentPart 31 & Self Assessment



Conduct the AuditConduct the Audit
Part 55 Violations Over 3 Year PeriodPart 55 Violations Over 3 Year Period
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Part 55 & Self AssessmentPart 55 & Self Assessment

Environmental Assistance Program
1-800-662-9278



Conduct the AuditConduct the Audit
Part 111 Violations Over 3 Year PeriodPart 111 Violations Over 3 Year Period

0 20 40 60 80 100 120

Planning

Reporting

Rule Violation

Employee Training

Inspections

Improper Storage

Labeling

Record Keeping



LabelingLabeling

Part 111 & Self AssessmentPart 111 & Self Assessment



Improper StorageImproper Storage

Part 111 & Self AssessmentPart 111 & Self Assessment



Part 111, Self AssessmentPart 111, Self Assessment

Record Keeping:  Record Keeping:  

2.4.7 Inspection Records 

2.4.5 Manifest & Shipping Records

Labeling:Labeling:

2.4.8 Labeling Requirements & 2.4.9 Specific Waste Streams

Improper Storage: Improper Storage: 

2.4.7 Hazardous Waste and Universal Waste Accumulation On-Site

Inspections:Inspections:

2.4.7.b Container and Tank Requirements



Step 3:  Make a Good Faith Effort Step 3:  Make a Good Faith Effort 
(Try Hard) to Achieve (Try Hard) to Achieve 

Compliance and promptly correct Compliance and promptly correct 
NoncomplianceNoncompliance



Condition Condition –– Good Faith EffortGood Faith Effort

324.14809(5) 324.14809(5) 
““In those cases where the conditions of In those cases where the conditions of voluntary voluntary 
disclosure are not met but a gooddisclosure are not met but a good--faith effort was faith effort was 
mademade to voluntarily disclose and resolve a violation to voluntarily disclose and resolve a violation 
detected in a voluntary environmental audit, the detected in a voluntary environmental audit, the 
state and local environmental and law enforcement state and local environmental and law enforcement 
authorities authorities shall consider the nature and extent of shall consider the nature and extent of 
any goodany good--faith effortfaith effort in deciding the appropriate in deciding the appropriate 
enforcement response and shall mitigate any civil enforcement response and shall mitigate any civil 
penalties based on a showing that 1 or more of the penalties based on a showing that 1 or more of the 
conditions for voluntary disclosure have been met.conditions for voluntary disclosure have been met.””



Steps 4 & 5: Steps 4 & 5: 
Voluntary Disclosure Form Voluntary Disclosure Form 

Develop a Return to Compliance PlanDevelop a Return to Compliance Plan

►► Facility Identification/Date of AuditFacility Identification/Date of Audit
►► Person(s) that conducted auditPerson(s) that conducted audit
►► Identify Part of NREPA violated; describe violation Identify Part of NREPA violated; describe violation 

Resources:Resources:
Beginning of Chapters in ManufacturerBeginning of Chapters in Manufacturer’’s Guides Guide
Appendix D (Laws and Rules)Appendix D (Laws and Rules)

►► Describe the corrective action and associated Describe the corrective action and associated 
schedule to achieve complianceschedule to achieve compliance

►► If seeking immunity then submit the voluntary If seeking immunity then submit the voluntary 
disclosure formdisclosure form



The Voluntary Disclosure FormThe Voluntary Disclosure Form



Voluntary Disclosure Voluntary Disclosure -- ExcerptExcerpt

Ongoing since 
May 10, 2010 Part 111

1)  Found 4 manifests from the month of April 2010 that were not
submitted by May 10, 2010.

Ongoing – 3 yrs Part 31
2)  Failed to provide Employee Training as required for Storm Water 
Pollution Prevention Plan along with refresher training. (NPDES Permit 
MIS31000, Part 1, Section C.2.f)

Ongoing since 
January 2009 Part 55

3)  Purchased bulb crusher for our maintenance room in January, 
2009; it may need a Permit to Install



Voluntary Disclosure Voluntary Disclosure -- ExcerptExcerpt

1)  Mailed the manifests to the DNRE on June 24, 2010.  

3)  Stopped use, completing Permit to Install application form and will submit it to DNRE by 

August 5, 2010.  

2)  SWPPP training is scheduled for June 23rd, 2010.  Employee Training section was added to 

the SWPPP, annual review of SWPPP will trigger necessity of refresher trainings.  



Voluntary Disclosure Voluntary Disclosure 
Alternate FormatAlternate Format

See Attached



Voluntary Disclosure  Voluntary Disclosure  
Sample Alternate FormatSample Alternate Format

June 24, 2010

(including location)



Researching NREPAResearching NREPA
www.legislature.mi.govwww.legislature.mi.gov



NavigationNavigation



Another ResourceAnother Resource
www.michigan.gov/dnrewww.michigan.gov/dnre





Medical WasteMedical Waste



Fire Prevention CodeFire Prevention Code



Conditions to Receive Immunity Conditions to Receive Immunity 

►►Gave prior Gave prior ““Notice of IntentNotice of Intent”” to DNREto DNRE

►►Violations must be disclosed to DNREViolations must be disclosed to DNRE

►►Disclosure must be Disclosure must be voluntaryvoluntary



Conditions of Conditions of VoluntaryVoluntary Disclosure Disclosure 

►►Violations disclosed arose out of the auditViolations disclosed arose out of the audit
►►Audit occurred prior to being aware of an Audit occurred prior to being aware of an 

investigation by DNRE investigation by DNRE 
►►Disclosure is made promptly after being Disclosure is made promptly after being 

made aware of the violationmade aware of the violation
►►Compliance/corrective actions initiated are Compliance/corrective actions initiated are 

appropriate and in goodappropriate and in good--faith to achieve faith to achieve 
compliance promptly compliance promptly 



Exclusions to Immunity ProvisionsExclusions to Immunity Provisions

Knowingly Knowingly 
committed a committed a 
criminal actcriminal act

Pattern of Pattern of 
continuous continuous 
or repeated or repeated 
significant  significant  
violations violations 

within three within three 
year periodyear period

Violations Violations 
resulted in resulted in 
substantial substantial 
economic economic 
benefitbenefit

Violations Violations 
resulted in resulted in 

serious harm serious harm 
or imminent or imminent 

and and 
substantial substantial 

endangermentendangerment

Violations Violations 
were terms of  were terms of  
administrative administrative 

or judicial or judicial 
orderorder



Audit DataAudit Data
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Environmental Assistance Program Environmental Assistance Program 
ResponsibilitiesResponsibilities

Maintain Database (MCL 324.14810)Maintain Database (MCL 324.14810)Maintain Database (MCL 324.14810)

Process FormsProcess FormsProcess Forms

Prepare Annual Report (MCL 324.14810)Prepare Annual Report (MCL 324.14810)Prepare Annual Report (MCL 324.14810)

Respond to QuestionsRespond to QuestionsRespond to Questions

Notice Notice 
of Intentof Intent

Voluntary
Disclosure



Web SiteWeb Site



Web SiteWeb Site

►► Audit FormsAudit Forms
►► Annual ReportsAnnual Reports
►► Audit StatuteAudit Statute
►► EPA LinksEPA Links



Why Should I Participate in the Why Should I Participate in the 
Environmental Audit Program (Part 148)?Environmental Audit Program (Part 148)?

Your responsible for a new companyYour responsible for a new company
YouYou’’re a new Environmental Managerre a new Environmental Manager
Part of an EMSPart of an EMS
Today you learned about lots of Today you learned about lots of 

things you are going to consider when things you are going to consider when 
you get back to your facilityyou get back to your facility



►►If you are looking into something when you If you are looking into something when you 
get back to your facility then file the Notice get back to your facility then file the Notice 
beforebefore you investigate and find the you investigate and find the 
violation.  violation.  

►►Copies of the Notices are in the back of the Copies of the Notices are in the back of the 
room.room.

Tip 1Tip 1



Tip 2Tip 2

►►Consider breaking up the Audit into Consider breaking up the Audit into 
workable units:workable units:

►►Sample Notice Language:Sample Notice Language:
Description of Audit:  Compliance Audit with Description of Audit:  Compliance Audit with 
a focus on Part 31, Water Resources a focus on Part 31, Water Resources 
Protection.Protection.



Notice of Intent Notice of Intent –– Sample LanguageSample Language

Compliance Audit with a focus on Part 31, Water Resources ProtecCompliance Audit with a focus on Part 31, Water Resources Protection.tion.



Tip 3Tip 3

►►Refer to the Michigan Environmental, Health Refer to the Michigan Environmental, Health 
and Safety Regulations and use it to help and Safety Regulations and use it to help 
conduct your audit.  conduct your audit.  

Chapter 1:  AirChapter 1:  Air
Chapter 2:  WasteChapter 2:  Waste
Chapter 3:  WastewaterChapter 3:  Wastewater
etc.etc.



Tip 4Tip 4

►►Not comfortable with the regulations?Not comfortable with the regulations?
►►Consultant Tips:Consultant Tips:



Tip 5Tip 5

►►Call the Environmental Assistance CenterCall the Environmental Assistance Center



QuestionsQuestions

Environmental Assistance ProgramEnvironmental Assistance Program

11--800800--662662--92789278

Amy Kohlhepp Amy Kohlhepp 
517517--241241--79657965


