EOC December 11, 2008 meeting minutes
The meeting started at 7:12 PM with the following present:
James Chaney (Chair)
Shane Jackson (Vice-chair)
Rob Essenberg

Rutherford Beard

Garnet Prentice

Matilda Steele

Richard Kent

William Lozier
Risa Patrick-Langtry
Cheri Eagle

James Hull (Staff)
David Robinson (Staff)

Constance Zanger (Staff)

Steve Zoet (guest)

Val Young (Guest)
Sam Tocco (guest)

Hazell Brooks (Guest)

Joe Sonntag (Guest)

Terry Eagle (guest)
Dale Layer (guest)
Greg Keathley (Guest)
The only one not present was Sharon Kingsbury.

James Chaney started out by saying that he called the meeting to discuss the matter of priority bids for Richard Thelen and Sam Tocco, but he had discovered that Thelen had already been awarded a priority bid.  He said, however, that they had to find out what type of priority bid Thelen and Tocco would be granted.  He reminded the committee that they were only an advisory board and that anything they decided still needed to be put to the Commission board.  He continued that the first thing he would put on the table was that both Richard thelen and Sam Tocco be granted a priority bid with an unlimited cap, and the second was that, regardless of points, the slate be wiped clean and they be given ten points.  He said that, before discussing the matter of points and the priority bid itself, they had to discuss whether both were eligible for priority bids.
Richard Kent said that it was his opinion that Mr. Tocco’s cap be about $204,000, since it was his understanding that a priority bid should be based on what the last facility was bid out at.  James Chaney said that he had come up with something similar to that, but he was told by one person that adding 10% for inflation was not good enough—that the cap should be unlimited.  Richard Kent then said that he felt the Commission board should compensate for time missed—that whatever the highest amount made was should be compensated on top of their priority bid cap.  Risa responded that that might not work, since who is going to pay for it.  The money will not ome from VR, who will not work with some operators.  Garnet said that she was not for a priority bid because it would hurt other operators in the program and that monitary damages are sought during the hearing process already, so they are being compensated there.  Cheri said that it was her opinion that they should stand where they were before their licenses were revoked or suspended.  Rob Essenberg said that Mr. Thelen is seeking federal arbitration and was granted a priority bid, which he has not yet exercised.  He continued that as far as Sam’s case, there were some factors that were not cleared up to his satisfaction.  These included some rulings concerning Sam’s case regarding what he had to do to come back in to the program and certain facilities he would not be eligible for.  Also, the factor of Sam’s old facility being decimated by Rob’s facility opening up may figure in to the decision.
Richard Kent then asked if Mr. Tocco is not allowed to be back in the program because of certain obligations needing to be met, why were they having the meeting.  He continued by asking constance if Mr. Tocco was eligible to bid on a facility, and her answer was that he was not currently eligible, but the administrative law judge made a recommended decision, which could either be approved or modified by the Commission board.  Richard Kent then said that because they had not heard from the board about the decision, the meeting was prematurely called.  Risa asked why Mr. tocco’s route was not broken up until after he was suspended from the program.  She said also that it was her understanding that he had won, and they were wrong to take his facility away from him, if he were still in the program.  Bill Lozier said he would like to hear any requirements or restrictions placed on Sam being a licensed operator before making a decision.  Risa said that the board gives the final word, and if the committee does not make a recommendation, Sam would be out of work until March, and he has been out of work already for about eleven months.
Garnet asked Constance about Sam owing money to the Commission.  She asked if, concerning his facility was going bankrupt, he still owed them money.  Constance said that the Commission was aware of the filing, and they had spoken with the Attorney-General about the matter.  From this conversation, it was the Commission’s understanding that one making the filing is not forgiven federal or state taxes.  She continued that the Attorney-General is researching it, and the Commission has not heard back from them yet.  Bill Lozier asked Sam if he had a problem with them discussing the case openly, to which Sam replied that no, he did not have a problem with it, but he did want to correct some inaccuracies.  He said that first of all, it was not state or federal taxes, and he does not owe the Commission anything.  Secondly, he continued, the meeting needed to be held now instead of later because the commission board would not consider a priority bid unless the EOC said they would grant one.  Shane Jackson made a motion to give Mr. Tocco a priority bid, with a 10% cap.  Richard asked Constance if she remembered how much the facility had been bid out for last, and she said she did not know, but she asked James Hull if he knew.  He said he would need to look it up.  While he was looking up this information, Risa asked if they had interrupted Mr. Tocco when he was speaking.  James Chaney said he did not think so, and Sam then said that, according to the ALJ’s recommendation, there was nothing about him needing to be careful of what facilities to bid on, etc.  Rob Essenberg then asked him if he owed any money to the commission, and Sam replied that no, he did not.  Rob then asked him how much he owed before bankruptcy.  Sam responded that the Commission claimed he owed them $4,100, but this money was discharged by the judge in a bankruptcy court.  William Lozier then asked him what his justification for owing the Commission $4,100 was, and Sam replied that it was their claim and that his claim was that he did not owe them money.  William then asked him why they should give him one of the best sites in the program if he owed money but did not pay it.  Sam responded that he would not have had any debt if he had not been thrown out of the program, and he could not pay it back because he had no money coming in.
James then asked the committee if they would be more comfortable if there were a ceiling or if it were unlimited.  Rob said that he would be in favor of a cap lower than what the facility was making because of the debt, regardless of why the debt was accrued.  Sam said that the debt was accrued after he was thrown out and that it was inventory they said he owed.  James said that they first needed to vote on whether or not Sam should get a priority bid.  Richard said he could not vote to give Sam a priority bid, but James interrupted him by saying that if the committee’s vote was no, it would be a moot point.  At this point, James Hull returned with the amount the facility was making for the last twelve months before closing.  The total was $108,563.
Shane then made the motion to give Sam Tocco a priority bid with a 10%-over cap on what the facility had made.  Shane asked what that amount would be, and the consensus was around 111.  Cheri seconded the motion.  A roll call vote was taken with the following results:
Rob Essenberg—no
Rutherford Beard—yes
Garnet Prentice—no
Matilda Steele—no
Richard Kent—yes
Shane Jackson—yes
William Lozier—yes

Risa Patrick-Langtry—yes
Cheri Eagle—yes

The motion passed 6-3.

Richard wanted to make a motion that it would be standard for one who was allowed to come back in to the program to start at the amount the facility was last at.  James chaney told him to table the motion because it would need to be sent to a subcommittee, and there would be argument on both sides.  There was then a time for public comment.
Joe Sonntag said that he was confused by the motion.  He said that if the number that james Hull gave was correct, and if the original form of the motion, as he understood it to be, was followed, the ten percent cap would place the total at around $119,000.  Sam then said that perhaps he could answer any questions that Rob or William had for him, so he asked if they could reiterate those questions.  William said Sam had answered his questions fully, saying that he could understand it being inventory instead of set-aside fees or the like.  Sam then said the only set-aside fee he it would have been would be the month when he did not send in the check, but he was told not to send it because the result was already known.  He then said in answer to Rob’s question about inventory dwindling down, he said yes, he was letting the inventory dwindle, since he was going to be thrown out of the program anyway.  William then said that if Sam were given notice, he could have built the inventory back up, but seeing as how he was not given any notice, he could not build it back up.  Sam then said that there was one other thing he wanted to make clear, that being that the Administrative Law Judg’s decision was to return the license to Sam, but they would see what the board said.  William then said that the original motion’s form was 10% above, which would mean $119,000 and not $111,000, so the motion should be amended.  Richard said he seconded the amendment.  Shane said that even thought he made the motion, james Hull should get credit for the number.  Dale asked what the time frame was to take advantage of the bid, and also what about out-standing points?  James Chaney then said that, personally, both cannot happen—Sam connot get the points and also the cap.  William Lozier said that Sam did not need points to bid anyway.  He continued that the only issue would be negative points from the past.  Dale asked if Sam’s priority bid was only a one-time chance, and if he would be starting with the points he had.  James Chaney answered yes to both questions.  Dale then asked again about the time frame Sam had.  It was generally agreed that this was not part of the motion, and it was not discussed.  Hazell then said she wanted to commend the committee for taking Sam’s case into consideration, and she then asked what the committee would do if there were no cap.  Would it go on a case-by-case basis?  Shane said he would never vote for an unlimited cap.  James Chaney said he agreed and also said that they all cannot be punished for what someone may or may not have done.  He said that a priority bid should always have a cap on it because they all are in the program together, and the others must be thought of as well.  Sam said that there were no other stipulations save for the Commission needing to prove he owed them money, which he does not.  He said the only thing the judge said was to be a bit cautious with what types of facilities he bids on.  He also said there needed to be a separation between money owed the Commission and state and federal taxes.  Steve Zoet asked who was responsible for the criteria of what types of facilities can be bid on—if the committee was responsible or if it were the board’s, or if the promotional agent and administration were responsible..  James Chaney said the committee was only an advisory board, and the promotional agent and administration were responsible for the criteria.  William Lozier said the committee did what they needed to do so that the board could do what they needed to.  James Chaney asked if there was any more comment.  Rob said that he was concerned that the motion was not detailed enough, but that he was happy that Sam got the cap.  Sam said that he had been taught by Steve that timing is everything, and he said that Steve was right.  One must hit everything at the right time.  James Chaney said that when Sam comes back, there will be those who will be watching him because it will set a precedent, so Sam should do his best.  Richard Kent made the motion to close, and Risa seconded.  The meeting was adjourned at 8:05 PM.
