	Subject:  Medical Records


	Topic:  Confidentiality of drug test results and pre-employment disabilities


	Question:  What constitutes an employee being a safety hazard and not fit for hiring?  What are the confidentiality regulations for work drug testing?  Does the employer get all the results of drug testing or just positive or negative results?  What is the procedure for disclosing prescription medications that may alter a drug test for employment?  What confidentiality must the testing lab maintain?  Is prescription medication information revealed to the employer?


	Answer:  The Michigan Occupational Safety & Health Administration (MIOSHA) does not regulate the specifics of how employers conduct employment drug testing or determine fitness for work.  MIOSHA does regulate how employee medical records are maintained.  MIOSHA Part 470. Medical Records & Trade Secrets, applies to “all employee exposure and medical records, and analyses thereof, made or maintained in any manner, including on an in-house, contractual, or fee-for-service basis.”  Part 470. defines an employee as “…a current employee, a former employee, or an employee who is being assigned or transferred to work where there will be exposure to toxic substances or harmful physical agents.”  Employee medical records are only accessible to employees and designated representatives.  Pre-employment drug testing results of employees may be covered by Part 470. and/or under Michigan Department of Community Health regulations (see last paragraph below) and specific details must be kept confidential.    
MIOSHA does not set regulations pertaining to what drugs are tested for in employment screenings.  MIOSHA does not set criteria for prescription medication use in the workplace.  These types of decisions should be made by a medical professional.  Employee disabilities and their ability to do work safely are also not covered by MIOSHA regulations.  These issues are covered under the Persons with Disabilities Civil Rights Act, which is administered by the Michigan Department of Civil Rights. (www.michigan.gov/mdcr)
Non-work related (i.e., non-employee) privacy and confidentiality of medical records is primarily regulated by the Health Insurance Portability and Accountability Act of 1996 (HIPAA) through the 2000 Standards for Privacy of Individually Identifiable Health Information (“Privacy Rule”).  In Michigan, these laws are administered by the Michigan Department of Community Health.  For more information contact the MDCH at (517) 373-3500 http://www.michigan.gov/mdch/0,1607,7-132-2945---,00.html.  Persons who feel they have been discriminated against based on results of drug testing that revealed the use of legal prescription medications, may contact the Michigan Department of Civil Rights (800) 482-3604.


	Applicable Construction Safety Standard/Rule:  



	Applicable General Industry Safety Standard/Rule:  



	Applicable Occupational Health Standard/Rule:  Part 470. Medical Records & Trade Secrets


	Additional Resources:  For complimentary MIOSHA consultation please contact our office at (517) 284-7720 or submit a Request for Consultative Assistance (RCA).
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