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Appendix A

Correspondence related to a jurisdictional review of Golden Lotus Dam by the Federal Energy 
Regulatory Commission, 2005–06. (Documents were reduced to fit these pages.)
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STATE OF MICHIGAN

JENNIFER M. GRANHOLM
GOVERNOR

DEPARTMENT OF NATURAL RESOURCES
LANSING

REBECCA  A. HUMPHRIES
DIRECTOR

April 15, 2005

Ms. Magalie Roman Salas, Secretary
Federal Energy Regulatory Commission
888 First Street, NE
Washington, DC  20426

RE: GOLDEN LOTUS DAM JURISTICTIONAL REVIEW (FERC Docket # UL05-1)

Dear Ms. Salas:

The Michigan Department of Natural Resources (MDNR) would like a jurisdictional review conducted on Golden Lotus
Dam and hydroelectric project, located on the Pigeon River in Cheboygan County, Michigan.  MDNR has concerns that the 
dam owner is generating hydroelectric power at the expense of public trust resources.  Specifically, we are concerned that 
the project is negatively impacting the fish populations and other aquatic resources of the Pigeon River by increasing 
stream temperatures below the dam and the peaking operational mode of the hydropower unit.  A jurisdictional review is 
necessary to ensure that fish and wildlife resources are not impacted by unauthorized activities.  

The following is specific information related to the dam (per Michigan Department of Environmental Quality Dam Safety 
Database):

Name - Golden Lotus Dam (aka. Lansing Club Dam)
Owner - Golden Lotus, Inc.

9607 Sturgeon Valley Road 
Vanderbilt, MI  49795-9742 
(989) 983-4107

Dam Position- 1
Hazard - Low
Material - Earthen
Purpose - Electrical Generation
Generation Capacity - 100kw

Height - 13 feet
Impoundment - 45 acres
Storage – 365 acre feet
Fish Passage - No
Latitude – 45.145° N
Longitude – 84.473° W
Town - 32N 
Range - 1W
Section – 19 SE 1/4

We appreciate your assistance in this matter.  If you have any questions, please contact me at:  Michigan Department 
of Natural Resources, Mio Field Office, 191 S. Mt. Tom Rd., Mio, MI 48647.

Sincerely,

Kyle Kruger
Senior Fisheries Biologist
Habitat Management Unit
FISHERIES DIVISION
989-826-3211 Ext. 7073
krugerk@michigan.gov

cc: Mr. Henry Ecton, FERC Washington
Mr. Chris Freiburger, Fisheries, Lansing
Mr. David Borgeson, Fisheries, Gaylord

NATURAL RESOURCES COMMISSION
Keith J. Charters-Chair � Mary Brown � Bob Garner � Gerald Hall � John Madigan � Frank Wheatlake

STEVENS T. MASON BUILDING � P.O. BOX 30028 � LANSING, MICHIGAN 48909-7528
www.michigan.gov/dnr � (517) 373-2329

200504285008 Received FERC OSEC 04/28/2005 09:29:00 AM Docket#  UL05-1-000
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STATE OF MICHIGAN

JENNIFER M. GRANHOLM
GOVERNOR

DEPARTMENT OF NATURAL RESOURCES
LANSING

REBECCA  A. HUMPHRIES
DIRECTOR

April 29, 2005

Ms. Magalie R. Salas, Secretary
Federal Energy Regulatory Commission
888 First Street, NE
Washington, DC 20426

RE: CORRECTION TO GOLDEN LOTUS DAM JURISTICTION REVIEW 
REQEUST DATED APRIL 15, 2005 (Docket Number UL05-1), LOCATION 
INFORMATION REVISION

Dear Ms. Salas,

In my filing regarding the above mentioned request, I indicated the project location was in 
Cheboygan County, Michigan.  The correct county location is Otsego County, Michigan.  Please 
update your files regarding this facility.  Thank you.  If you have any questions or comments, 
please feel free to contact me at:  Michigan Department of Natural Resources, Mio Field Office, 
191 S. Mt. Tom Rd., Mio, MI 48647.

Sincerely,

Kyle Kruger
Senior Fisheries Biologist
Habitat Management Unit
FISHERIES DIVISION
(989) 826-3211 Ext. 7073

cc Henry Ecton, FERC, Washington

NATURAL RESOURCES COMMISSION
Keith J. Charters-Chair � Mary Brown � Bob Garner � Gerald Hall � John Madigan � Frank Wheatlake

STEVENS T. MASON BUILDING � P.O. BOX 30028 � LANSING, MICHIGAN 48909-7528
www.michigan.gov/dnr � (517) 373-2329

200504295001 Received FERC OSEC 04/29/2005 08:39:00 AM Docket#  UL05-1-000
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UNITED STATES OF AMERICA 114 FERC ¶62,083 
FEDERAL ENERGY REGULATORY COMMISSION 

Golden Lotus, Inc.    Docket No. UL05-1-000 

ORDER FINDING LICENSING OF HYDROELECTRIC PROJECT 
NOT REQUIRED 

(Issued January 31, 2006) 

1. On April 21, 2005, the Federal Energy Regulatory Commission  
(Commission) received an environmental complaint from the Michigan Department 
of Natural Resources concerning the operation of the Lansing Club Hydroelectric 
Project (project), located on the Pigeon River near the town of Vanderbilt in Otsego 
County, Michigan.  A review of the project was undertaken to determine whether the 
project is subject to the Commission’s licensing jurisdiction under Part 1 of the 
Federal Power Act.  We have determined that the Lansing Club Hydroelectric Project 
is not subject to the Commission’s licensing jurisdiction. 

2. Pursuant to Section 23(b)(1)  of the Federal Power Act (FPA), §817(1), 
a non-federal hydroelectric project must (unless it has a still-valid pre-1920 federal 
permit) be licensed if it:

* is located on a navigable water of the United States; 
* Occupies lands of the United States; 
* utilizes surplus water or waterpower from a government dam; or 
* is located on a body of water over which Congress has Commerce 

Clause jurisdiction, project construction has occurred on or after
August 26, 1935, and the project affects the interests of interstate or 
foreign commerce. 

3. The Lansing Club Hydroelectric Project, a run-of-river project owned 
and operated by Golden Lotus, Inc., consists of:  (1) a 45-acre reservoir; (2) a 13-foot-
high, 255-foot-long earthen dam; (3) a powerhouse containing one generating unit 
with an installed capacity of 74 kW;  and (4) appurtenant facilities.  The project is not 
connected to an interstate grid, and will not occupy any tribal or federal lands. 

4. No evidence has been found to document past or present usage of the 
Pigeon River for navigation in interstate commerce from above and past the project 
site.  The project does not occupy any public lands or reservations of the United States 
and does not use surplus water or waterpower from a federal government dam.  
Although the project was constructed after 1935 and is located on a Commerce 
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Docket No. UL05-1-000 - 2 -

Clause water, the project is not connected to an interstate grid.  Consequently, 
Section 23(b)(1) does not require licensing of the Lansing Club Hydroelectric Project. 

The Director orders:

(A)  Section 23(b)(1) of the Federal Power Act does not require licensing of 
the Lansing Club Hydroelectric Project.  This order is issued without prejudice to any 
future determination, upon new or additional evidence, that licensing is required. 

(B)  This order constitutes final agency action.  Requests for rehearing by the 
Commission may be filed within 30 days of the date of issuance of this order, 
pursuant to 18 C.F.R. § 385.713. 

   William Y. Guey-Lee 
   Chief, Engineering and Jurisdiction Branch 

    Division of Hydropower 
    Administration and Compliance 
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UNITED STATES OF AMERICA 114 FERC ¶62,083 
FEDERAL ENERGY REGULATORY COMMISSION 

Golden Lotus, Inc.    Docket No. UL05-1-000 

ORDER FINDING LICENSING OF HYDROELECTRIC PROJECT 
NOT REQUIRED 

(Issued January 31, 2006) 

1. On April 21, 2005, the Federal Energy Regulatory Commission  
(Commission) received an environmental complaint from the Michigan Department 
of Natural Resources concerning the operation of the Lansing Club Hydroelectric 
Project (project), located on the Pigeon River near the town of Vanderbilt in Otsego 
County, Michigan.  A review of the project was undertaken to determine whether the 
project is subject to the Commission’s licensing jurisdiction under Part 1 of the 
Federal Power Act.  We have determined that the Lansing Club Hydroelectric Project 
is not subject to the Commission’s licensing jurisdiction. 

2. Pursuant to Section 23(b)(1)  of the Federal Power Act (FPA), §817(1), 
a non-federal hydroelectric project must (unless it has a still-valid pre-1920 federal 
permit) be licensed if it:

* is located on a navigable water of the United States; 
* Occupies lands of the United States; 
* utilizes surplus water or waterpower from a government dam; or 
* is located on a body of water over which Congress has Commerce 

Clause jurisdiction, project construction has occurred on or after
August 26, 1935, and the project affects the interests of interstate or 
foreign commerce. 

3. The Lansing Club Hydroelectric Project, a run-of-river project owned 
and operated by Golden Lotus, Inc., consists of:  (1) a 45-acre reservoir; (2) a 13-foot-
high, 255-foot-long earthen dam; (3) a powerhouse containing one generating unit 
with an installed capacity of 74 kW;  and (4) appurtenant facilities.  The project is not 
connected to an interstate grid, and will not occupy any tribal or federal lands. 

4. No evidence has been found to document past or present usage of the 
Pigeon River for navigation in interstate commerce from above and past the project 
site.  The project does not occupy any public lands or reservations of the United States 
and does not use surplus water or waterpower from a federal government dam.  
Although the project was constructed after 1935 and is located on a Commerce 
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Magalie R. Salas 
Page 2 
February 28, 2006 

Appendix.  These changes in flow are responsible for reducing the abundance and diversity of 
aquatic organisms downstream of the project.  The adverse effects of peaking operations are well 
documented in the literature.   Data from nearby streams of similar physical characteristics 
(temperature, flow, etc.) and upstream of the impoundment not affected by the peaking flows 
verify the degradation of the Pigeon River and its aquatic resources downstream of the Lansing 
Club Project. 

In Section 4 of the Order, the commission indicated: 

No evidence has been found to document past or present usage of the Pigeon 
River for navigation in interstate commerce from above and past the project site. 

The Department provided the Commission staff with reference to a Michigan Supreme 
Court case determining that the Pigeon River was deemed navigable based on floating logs to a 
distance of 40 miles upstream of Mullet Lake which is above the location of the Lansing Club 
Project (Nelson v Cheboygan Slack-Water Nav. Co., 44 Mich 7; 5 NW 998 [1880]).  This 
determination was based on evidence presented in the case or known to the court when the case 
was heard.  The Department has included a summary of that case (Appendix 2).  The Department 
has also included an excerpt from a historical work on log marks in northeastern Michigan that 
covers the region including the Pigeon River and indicating that logs were floated on the Pigeon 
River and that these forest products from the Cheboygan River system were exported to locations 
outside of the state of Michigan (Appendix 3).  The Department also provided Commission staff 
copies of deeds (circa 1910) for the location of the Lansing Club Project which includes specific 
reference to use of the property for a dam to float timber (Appendix 4).  To provide additional 
support to the Department’s position that the Pigeon River is a navigable stream from a point 
upstream of the Lansing Club Project, we have attached portions of the US Army Corps of 
Engineers (ACE), Detroit District publication A Report of the Findings of Navigability, 
Cheboygan River and Inland Waterway Basin, Michigan that includes the following information: 

The Pigeon River, as with most tributaries to this system, flows through lands 
once covered with marketable pine and cedar.  An 1871 Army Corps of Engineers 
report stated that, “logs are now run for an extent of 45 miles in the Pigeon River" 

And

The Pigeon River is cited as having logs run in it for 45 miles.  While the method 
of measure is uncertain, it can be assumed that this extends log driving to the 
source.

It is clear from this document that the ACE holds the opinion that logs were floated 
throughout the Pigeon River, from the headwaters to Mullet Lake.  The source and the mouth are 
points both above and below the location of the Lansing Club Project.  The pertinent sections of 
the above mentioned ACE report are included in Appendix 5.  In addition to the court case and 

200602285005 Received FERC OSEC 02/28/2006 10:29:00 AM Docket#  UL05-1-001
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Magalie R. Salas 
Page 3 
February 28, 2006 

historical documents, saw logs persist in the stream bed upstream and downstream of the project.  
And, finally, on this point, the FPA gives the following definition: 

(8) ''navigable waters'' means those parts of streams or other bodies of water over 
which Congress has jurisdiction under its authority to regulate commerce with 
foreign nations and among the several States, and which either in their natural or 
improved condition notwithstanding interruptions between the navigable parts of 
such streams or waters by falls, shallows, or rapids compelling land carriage, are 
used or suitable for use [emphasis added] for the transportation of persons or 
property in interstate or foreign commerce, including therein all such interrupting 
falls, shallows, or rapids, together with such other parts of streams as shall have 
been authorized by Congress for improvement by the United States or shall have 
been recommended to Congress for such improvement after investigation under 
its authority; 

Clearly, the burden of proof suggested by the Order is not reflected in FPA.  The 
definition only requires that a waterbody be “suitable for use”, not “proven to have been used” 
for interstate commerce.  The Department believes it has provided ample evidence of use, 
notwithstanding the characteristics of the Pigeon River are clearly “suitable for use” in interstate 
commerce given the history of lumbering in the state of Michigan.  If the Commission requires 
proof that a river was (is being) used for interstate commerce in order to enforce regulations 
under the FPA, then the Commission should lobby Congress to amend the FPA to reflect that 
requirement. 

The Order also indicates that the Lansing Club Project is not connected to the interstate 
grid.  While at the time the order was issued that may be true, when the Department requested 
jurisdictional review, the Lansing Club Project was in fact connected to the interstate grid 
(through Great Lakes Energy, a Michigan based utility) and Commission staff at the Chicago 
Regional Office were provided that evidence in late May 2005, which was confirmed back to the 
Department on May 24, 2005.  This information regarding hooking up to and unhooking from 
the interstate grid provided to the Commission is additional proof that the Lansing Club Project 
has affected interstate commerce. 

The Department is very concerned that the Commission allowed the owners of the 
Lansing Club Project time to disconnect from the grid with the sole purpose to avoid jurisdiction 
after operating illegally for some unknown period of time prior to the Department’s request.  
Therefore, the Department requests that the Commission utilize the information regarding the 
Lansing Club Project at the time the Department requested jurisdictional review, and not after 
the Commission allowed the Lansing Club Project to unhook from the interstate grid.  At the 
time of the Department’s request, the Lansing Club Project did in fact meet all of the 
requirements of the FPA to find that the project requires licensing by the Commission. 

Given the information presented above, the Department respectfully requests upon 
rehearing that the Commission: 

200602285005 Received FERC OSEC 02/28/2006 10:29:00 AM Docket#  UL05-1-001
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Magalie R. Salas 
Page 4 
February 28, 2006 

1. Rescind the delegated Order finding licensing of hydroelectric project not 
required issued January 31, 2006, and 

2. Find the Lansing Club Project does require a license through the Commission 
to operate the project on the Pigeon River in northern Michigan and direct the 
owners of the Lansing Club Project to begin the licensing process. 

      Sincerely yours, 

      /S/ 

      Pamela J. Stevenson     
      Assistant Attorney General  
      Environment, Natural Resources 

     and Agriculture Division 
517-373-7540

PJS/jls
S:CASES/FERC/Lansing Club (Golden Lotus)/01 Ltr-Rqst for Rehrg 

CERTIFICATE OF SERVICE

 I hereby certify that on February 28, 2006, I served the foregoing document and 
attachments upon the parties identified on the official service list in this matter. 

        /s/   
      JoLynn Satterelli 

200602285005 Received FERC OSEC 02/28/2006 10:29:00 AM Docket#  UL05-1-001
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