STATE OF MICHIGAN  (OWNER AND CONTRACTOR)
GENERAL CONDITIONS


ARTICLE 9   WARRANTY; TESTS, INSPECTIONS AND APPROVALS; CORRECTION OF WORK

9.1   Warranty:

9.1.1.  The Contractor warrants to the Owner that all Work will conform to the Contract Documents and will not be Defective.  Reasonably prompt notice of Defective Work of which the Owner or Professional has actual knowledge shall be given to the Contractor, but failure to do so will not void the Contractor's warranty unless actual prejudice results from such untimely notice.  The Contractor’s warranty excludes defect or damage caused by (a) abuse, modification by others, insufficient or improper operation or maintenance, or (b) normal wear and tear under normal usage.

9.1.2.  Manufacturer warranties for materials and equipment received by the Contractor shall be assigned and promptly delivered to the Owner.  Manufacturer warranties shall be in full force and effect for the entire duration of the Correction Period.

9.2   Tests, Inspections and Approvals:

9.2.1.  The Owner, Professional, their representatives and consultants, testing agencies and those State agencies and Political Subdivisions with jurisdiction shall be permitted access to the Work at reasonable times while the Work is in progress for On-Site Inspection and/or inspection, testing or approval.  The Contractor shall provide proper and safe conditions for such access.  The Contractor shall give the Professional timely notice whenever any Work is ready for inspections, tests or approvals, so that the Professional may observe such inspections, tests or approvals.  Tests, inspections or approvals shall not in any way relieve the Contractor from the Contractor's obligations to perform the Work in accordance with the Contract Documents or warrant the Work as provided in the Contract Documents.

9.2.2.  Unless otherwise provided in Section 00800 Supplementary Conditions, the Owner will retain a testing agency, directly or through the Professional, to perform inspections, tests or approvals required by the Contract Documents.  The Owner will pay the charges of the testing agency, except if related to tests, inspections or approvals required by Law or otherwise charged to the Contractor under the provisions of paragraph 9.2.4 or 9.3.

9.2.3.  The Contractor shall assume full responsibility for any testing, inspection or approval (a) required by Law, (b) indicated in or required by the Contract Documents, or (c) required for the Professional's acceptance of a Supplier, materials or equipment or mix designs submitted for prior approval by the Contractor.  The Contractor shall (a) pay all related costs, except costs assumed by the Owner under paragraph 9.2.2, (b) schedule related activities, and (c) secure and furnish to the Professional the required certificates of inspection, testing or approval.

9.2.4.  The Contractor shall be responsible for any testing, inspection or approval that reveals Defective Work, including an appropriate portion of the Delay and costs occasioned by such discovery of Defective Work.  Examples of such costs assumed by the Contractor include, but are not limited to, charges of the Professional for repeated On-Site Inspections and, to the extent designated in the pertinent Specification, repeat testing, inspection or approval charges by testing agencies.

9.3   Uncovering Work:

9.3.1.  Any Work covered without the Professional's prior written concurrence shall, when requested by the Professional, be uncovered, exposed or otherwise made available for On-Site Inspection, testing, inspection or approval as the Professional may require, and replaced, if necessary.  This requirement applies to Work, which requires On-Site Inspection by the Professional, based on the Contract Documents or on specific On-Site Inspection procedures of which the Professional notifies the Contractor in advance.  This requirement also applies to Work, which is to be inspected, tested or approved by others.  The Contractor shall be responsible for any such uncovering, exposure, On-Site Inspection, testing, inspection and satisfactory reconstruction, including an appropriate portion of the Delay and costs, unless the Contractor gave the Professional timely written notice of the Contractor’s intentions to cover such Work and the Professional failed to act with reasonable promptness in response to such written notice.

9.3.2.  The Contractor, at the Professional's request, shall uncover, expose or otherwise make available for On-Site Inspection, inspection, testing or approval any covered Work otherwise not required to be observed or inspected, tested or approved before covering, if the Professional determines that such covered Work shall be on-site inspected by the Professional or inspected, tested or approved by others.  The Contractor shall be responsible for any such uncovering, exposure, On-Site Inspection, inspection, testing and satisfactory reconstruction, including an appropriate portion of the Delay costs, whenever any such uncovered Work is found to be Defective.  If, however, any such Work uncovered at the Professional's request is not found Defective, the Owner will amend the Contract Documents to provide for a corresponding adjustment in Contract Price and/or Contract Time.

9.4   Correction of Work:

9.4.1.  Before the Correction Period ( If required by the Professional, the Contractor shall correct all Defective Work, whether fabricated, installed or completed or not.  If any Work is rejected by the Professional or if any testing, inspection or approval reveals Defective Work, the Contractor shall promptly, as directed, remove the Defective Work from the site and replace it with non-Defective Work.  The Contractor shall bear responsibility for its proportionate share of the Delay and costs resulting from the correction and/or the removal and replacement of Defective Work.

9.4.1.1.  If the Contractor, within reasonable time after receipt of written notice, (a) fails to correct Defective Work or remove and replace rejected Work, or (b) fails to correct or complete items on any Punch List, or (c) fails to perform Work in accordance with the Contract Documents, or (d) fails to comply with any other provision of the Contract Documents, the Owner, after seven (7) Calendar Days' written notice to the Contractor, may correct and remedy the deficiency.  To the extent necessary to correct and remedy such deficiency, the Owner shall be allowed to exclude the Contractor from all or part of the site; take possession of all or part of the Work and stop related operations of the Contractor; take possession of the Contractor's tools, plant and office and construction equipment at the site; and incorporate into the Work materials and equipment for which the Owner has paid the Contractor.  The Contractor shall allow the Owner and Professional access to the site as the Owner may require to complete corrective and remedial action.  The Owner shall be entitled to an appropriate decrease in Contract Price for all claims, costs, losses, damages and Delay incurred or sustained by the Owner which are attributable to the Contractor.  Costs assumed by the Contractor under this provision include, without limitation, costs of correction or removal and replacement of Defective Work, costs of repair and replacement of other work destroyed or damaged by the action and related charges of the Professional.

9.4.1.2.  Instead of requiring correction or removal and replacement of any Defective Work, the Owner, with the advice of the Professional, may prefer to accept any Defective Work.  In any such case, the Contractor shall bear its proportionate share of the Delay and costs associated with the Owner’s determination to accept the Defective Work.  If the Owner's acceptance of the Defective Work takes place before the Professional’s recommendation of final payment, a Change Order will be issued incorporating the necessary revisions in the Contract Documents, and the Contract Price shall be adjusted accordingly.

9.4.2. Correction Period ( The Contract Documents provide for one Correction Period for the entire Work, whether Partial Use of any portion of the Work is designated as eligible by the Contract Documents or not.  The Correction Period shall start on the date of Substantial Completion of the Work, or on a later date, if so provided in the Contract Documents.  The Correction Period shall last one year, or longer, if so specified in the Contract Documents.

9.4.3.  Correction of Work During the Correction Period ( The Contractor shall correct Defective Work or, if rejected by the Owner, remove from the site and replace any Defective Work with non-Defective Work.  The Contractor’s corrective action shall be in accordance with the Owner's written instructions, and shall be accomplished at the Contractor’s sole expense.   If the Defective Work causes an Emergency or unacceptable risk of loss or damage, the Contractor shall take immediate action to correct or remove and replace the Defective Work.

9.4.3.1.  If the Contractor fails to take corrective action in accordance with the terms of any such Owner written instruction, the Owner, directly or through others under contract with the Owner, may correct or remove and replace the Defective Work.  In any such case, the Contractor shall bear its proportionate share of all resulting claims, costs, losses and damages.  If the Owner and the Contractor are unable to agree as to the amounts due by the Contractor to the Owner under the provisions of this paragraph, the Owner may deliver a claim, in accordance with the procedures and within the deadlines set forth in Article 15.  If the discovery of the Defective Work takes place after final payment and the Contractor fails to pay the Owner any of the amounts due under the provisions of this paragraph, the Owner shall demand due performance under Section 00610 Performance Bond and Article 14 or deliver a claim, in accordance with the procedures and within the deadlines set forth in Article 15, or both.

9.4.4  After the Correction Period ( Until the period of limitation provided by Michigan Law, the Contractor shall promptly correct Defective Work upon receipt of written notice from the Owner.  If appropriate under the circumstances or, in the event of an Emergency or unacceptable risk of loss or damage, the Owner, directly or through others under contract with the Owner, may correct or remove and replace the Defective Work.

9.4.5.  It is not the intent of paragraph 9.4 or paragraph 9.5 to establish a period of limitations for the Contractor’s warranty or to limit the obligations of the Contractor to warrant that the Work will not be Defective.  The specified correction of Work requirements relate only to the specific obligation of the Contractor to correct or remove and replace Defective Work.  The specified correction of Work requirements have no limitation on the rights of the Owner to have Defective Work corrected or removed and replaced, if rejected, except as otherwise provided by Michigan Law.

9.5   Special Correction Period Requirements:

9.5.1.  Whenever the Owner undertakes Partial Use of any portion of the Work specifically designated as eligible for Partial Use in the Contract Documents, the warranties for all materials and equipment incorporated into that portion of the Work shall remain in full force and effect between the start of such Partial Use and the date when the Correction Period starts.  If no separate price for such special correction period was requested in Section 00300 Bid Form and made part of the Contract Documents, the Owner will appropriately adjust the Contract Price.

9.5.2.  Whenever the Owner undertakes Partial Use of any portion of the Work because any act or omission within the control of the Contractor Delays completion of the Work, or any portion of the Work, within a designated Contract Time, the warranties for all materials and equipment incorporated into that portion of the Work shall, at no adjustment in Contract Price, be maintained in full force and effect between the beginning date of such Partial Use and the date when the Correction Period stars.

9.5.3.  The correction period for any Defective Work that is corrected or rejected and replaced within the last three (3) months of the Correction Period shall be extended by an additional six (6) months, starting on the date such Work was made non-Defective.

9.5.4.  The Contract Documents may require the Correction Period to start on a date later than the date of Substantial Completion of the entire Work.  If such is the case, and the Owner advances or defers the start of the Correction Period, the Contractor shall maintain the warranties for materials and equipment until the revised starting date of the Correction Period.  If no separate price for such advance or deferment was requested in Section 00300 Bid Form and made part of the Contract Documents, the Owner will amend the Contract Documents to appropriately adjust the Contract Price.

9.6   Special Maintenance Requirements:

9.6.1.  If the Contract Documents specify that the entire Work, or a portion of the Work, upon reaching Substantial Completion, shall not be placed in use by the Owner, the Contractor shall maintain the Work, or specified part of the Work, in good order and proper working condition and shall take all other actions necessary for its protection between the certified date of Substantial Completion and the date when the Work, or designated part of the Work, is placed in use.

9.6.2.  If no separate price for such special maintenance period was requested in Section 00300 Bid Form and made part of the Contract Documents, the Owner will amend the Contract Documents to appropriately increase the Contract Price.

ARTICLE 10   CHANGES

10.1   Changes in the Work:

10.1.1.  Changes in the Work ( The Owner is entitled to make changes within the general scope of the Work consisting of (a) additions, deletions or other revisions in the Specifications and Drawings, any Means and Methods or the Owner-furnished lands, equipment, materials or services, or (b) directing acceleration of the Work.  Changes in the Work may be accomplished through negotiated, bilateral Change Orders or unilateral Change Orders or result from any other properly authorized written order from the Owner or Professional which represents a constructive change.

10.1.2.  Negotiated Changes ( The Owner may negotiate changes in the Work by directing the Professional to prepare a Bulletin in numerical sequence describing the change being considered.  Upon receiving a Bulletin, the Contractor (with the appropriate Subcontractors) shall evaluate the described change and quote the Bulletin.  In estimating adjustments in Contract Price and/or Contract Time, the Contractor shall follow the provisions, including the breakdown requirements, specified in Article 11.

10.1.3.  Constructive Changes ( Any written order (including instruction, interpretation, determination, authorization or approval) from the Owner or Professional that causes a change in the Contract Documents shall constitute a change in the Work, provided the Contractor or the Owner gives prompt, written notice of a change to the other (with copy to the Professional) stating the date, circumstances and source of the change.

10.1.3.1.  Upon receipt and evaluation of the written notice, if the Owner agrees, with the Professional’s advice, that a change within the general scope of the Work has been ordered, the Owner shall, by Change Order or Change Authorization, correspondingly amend the Contract Documents.  If the Owner finds that a change within the general scope of the Work has not been ordered, and the Contractor disagrees, the Contractor may deliver notice of a claim and a claim Submittal in accordance with the procedures and within the deadlines set forth in Article 15.

10.1.3.2.  No proposal or claim by the Contractor on account of changes under paragraphs 3.2.1 or 10.1.3 shall be allowed for any costs or Delay incurred more than thirty (30) Calendar Days before the Contractor gives written notice as required.

10.1.4.  Unilateral Changes ( If, in negotiations, the Owner and Contractor are unable to agree on the adjustment in Contract Price or Contract Time corresponding to any change in the Work, the Owner may issue a unilateral Change Order.  Upon receiving any such Change Order, the Contractor shall promptly proceed or continue with the Work Involved as required by the Change Order.

10.1.4.1.  Unilateral Change Orders may adjust Contract Price and/or Contract Time, as the Owner, with the advice of the Professional, may determine appropriate.  Contract Price may be adjusted on a lump sum basis or an actual cost, not to exceed basis.  If the Contractor disagrees with the extent of the adjustments in Contract Price and/or Contract Time made by any such unilateral Change Order, the Contractor may deliver notice of a claim and a claim Submittal in accordance with the procedures and within the deadlines set forth in Article 15.

10.2   Differing Subsurface or Physical Site Conditions:

10.2.1.  The Contract Documents make available Authorized Technical Data concerning subsurface site conditions and physical conditions of existing surface and subsurface facilities at the site.  Consistent with Section 00100 Instructions to Bidders, except for reasonable reliance on the accuracy of Authorized Technical Data, the Owner does not warrant that Authorized Technical Data is necessarily sufficient and complete for the purposes of selecting Means and Methods, initiating, maintaining and supervising safety precautions and programs or discharging any other obligation assumed by the Contractor under the Contract Documents.

10.2.2.  The Contractor or Owner shall notify the other in writing if the Contractor or Owner, respectively, discovers that (I) actual subsurface conditions or latent physical conditions of existing surface and subsurface facilities encountered at the site differ materially from those shown or indicated in the Contract Documents, or (II) unknown subsurface conditions or unknown physical conditions of existing surface and subsurface facilities encountered at the site, of an unusual nature, differ materially from those ordinarily encountered and recognized as inherent in work similar in character to the Work.  A written notice from the Contractor shall be delivered promptly before the conditions are disturbed and before proceeding with the affected Work.  A written notice from the Owner shall be delivered promptly after the Owner has knowledge of the differing subsurface or physical conditions.

10.2.2.1.  Upon receipt or delivery of any such notice, the Owner shall investigate the differing conditions asserted.  If, with the Professional's advice, the Owner determines that conditions on which the Contractor is entitled to rely do differ materially, the Owner will amend the Contract Documents to provide for any changes in the Work and adjustments in Contract Price and Contract Time made necessary by the differing conditions and any resulting Delay which is not reasonably anticipatable under the circumstances and which is attributable to the Owner and/or Professional.  Unless the Owner and Contractor otherwise agree, no increase in Contract Time shall be made for any suspension of Work made necessary by any differing subsurface conditions, if the suspension of Work lasts less than ten (10) Calendar Days.

10.2.2.2.  If the Owner determines that the actual conditions encountered and those conditions on which the Contractor is entitled to rely do not differ materially, and the Contractor disagrees with the Owner’s determination, the Contractor may deliver notice of a claim and a claim Submittal in accordance with the procedures and within the deadlines set forth in Article 15.

10.2.2.3.  No proposal or claim by the Contractor due to differing site conditions shall be allowed (a) if the Contractor knew of their existence before submitting its Bid or if those conditions could have been discovered by any reasonable examinations for which the Contractor, as Bidder, was made responsible under the Bidding Requirements, and/or (b) unless the Contractor's notice is provided on a timely basis and gives the Owner adequate opportunity to investigate the asserted differing site conditions.

10.2.3.  The provisions of paragraph 10.2.2 through 10.2.2.3 also shall apply to situations where the Contractor or Owner discovers that any reference points provided by the Owner need correction to enable the Contractor to proceed with the Work.

10.3   Responsibilities for Underground Utilities:

10.3.1.  The Contractor shall comply with 1974 PA 53, as amended, MCL 460.701 et seq., and all other Laws concerning Underground Utilities.  In addition, the Contractor shall be responsible for immediately notifying the Owner of any contact with or damage to Underground Utilities, and for the safety, protection of and repairing of any damage done to any Work and any surface and subsurface facilities.  Except as provided under 1974 PA 53, as amended, MCL 460.701 et seq., paragraph 10.3.2 or by any Allowance specific to Underground Utilities, the Contractor shall bear an appropriate portion of the Delay and costs relating to the obligations set forth in this paragraph.

10.3.2.  Shown or Indicated ( If the Contractor encounters Underground Utilities shown or indicated (whether in the Contract Documents or those documents itemized in Section 00210 Information for Bidders) that are inaccurately shown or are inaccurately located, responsibility for any damage shall be as provided in MCL 460.701 et seq.  To the extent the Drawings and/or Specifications inaccurately show or locate, through error or omission, the actual physical conditions and/or location of existing Underground Utilities (when compared with the information and data provided by the owners of such Underground Utilities), the Owner will amend the Contract Documents to provide for a corresponding adjustment in Contract Price and/or Contract Time.

10.3.3.  Not Previously Located ( If the Contractor encounters not previously located Underground Utilities, which could not reasonably have been foreseen, the Owner will amend the Contract Documents to provide for any changes in the Work and corresponding adjustments in Contract Price and/or Contract Time made necessary by such changes in the Work and by any resulting Delay which is not reasonably anticipatable under the circumstances and which is attributable to the Owner and/or Professional.

10.4   Hazardous Material Conditions:

10.4.1.  The Contractor shall use, handle, store, dispose of, process, transport and transfer any material considered a Hazardous Material in accordance with all federal, State and local Laws.  If the Contractor encounters material reasonably believed to be a Hazardous Material and which may present a substantial danger, the Contractor shall immediately stop all affected Work, give written notice to the Owner of the conditions encountered, and take appropriate health and safety precautions.

10.4.2.  Upon receipt of the written notice, the Owner will investigate the conditions.  If (a) the material is a Hazardous Material that may present a substantial danger and which was not described in the Drawings and/or Specifications, or identified in the Contract Documents as Work under the Contract Documents, and (b) the Hazardous Material was not brought to the site by the Contractor, or does not result in whole or in part from any violation by the Contractor of any Laws covering the use, handling, storage, disposal of, processing, transport and transfer of Hazardous Materials, the Owner shall order a suspension of Work in writing.  The Owner shall proceed to have the Hazardous Material removed or rendered harmless by negotiating a change in the Work with the Contractor, by means of separate contract or as the Owner may deem otherwise expedient.  In the alternative, the Owner shall terminate the affected Work or the Contract for the Owner's convenience.

10.4.3.  Once the Hazardous Material has been removed or rendered harmless by any of the means outlined in paragraph 10.4.2, the affected Work shall be resumed as directed in writing by the Owner.  Any determination by the Michigan Department of Community Health and/or the Michigan Department of Environmental Quality (whichever is applicable) that the Hazardous Material has either been removed or rendered harmless shall be binding upon the Owner and Contractor for the purposes of resuming the Work.  If any such incident with Hazardous Material results in Delay not reasonable anticipatable under the circumstances and which is attributable to the Owner or Professional, the Owner will amend the Contract Documents to provide for a corresponding adjustment in Contract Price or Contract Time, or both, made necessary by such Delay.

10.4.4.  If the Hazardous Material was brought to the site by the Contractor, or results in whole or in part from any violation by the Contractor of any Law covering the use, handling, storage, disposal of, processing, transport and transfer of Hazardous Materials or from any other act or omission within its control, the Contractor shall bear its proportionate share of the Delay and costs involved in cleaning up the site and removing and rendering harmless the Hazardous Material to the satisfaction of the Owner, State and all Political Subdivisions with jurisdiction.  If the Contractor fails to proceed with due diligence to take appropriate action pursuant to applicable Law and consistent with the Owner requirements, the Owner may act accordingly, in which case the Contractor shall defend, indemnify and hold harmless the Owner from and against all claims, as construed in paragraph 1.4, arising from the Owner's exercise of such appropriate action.

10.5   Incidents with Archaeological Features:

10.5.1.  The Contractor shall at once notify in writing the Owner of any Archaeological Feature deposits that are encountered or unearthed during the execution of the Work.  The Contractor shall protect the deposits in a satisfactory manner and no further disturbance of the Archaeological Features shall take place until Work is allowed to be resumed in the affected areas.

10.5.2.  If the Owner, with the advice of the Professional, concludes that the Contract Documents require changes because of Archaeological Features encountered, the Owner will amend the Contract Documents to provide for any changes in the Work and corresponding adjustment in Contract Price and/or Contract Time made necessary by the changes due to the Archaeological Features encountered and by any resulting Delay which is not reasonably anticipatable under the circumstances, and which is attributable to the Owner and/or Professional.
10.6   Unit Price Work:

10.6.1.  If the Contract Documents specify Unit Price Work, the Contract Price shall contain the sum of each unit price times its estimated quantity.  The Contractor shall be responsible for completing, within the Contract Times, one hundred twenty (120%) of the estimated quantities of Specified Unit Price Work and reasonable quantities of Contingent Unit Price Work.

10.6.2.  The Contractor shall promptly, before proceeding with any affected Unit Price Work, deliver a written notice to the Professional (a) whenever actual quantities for an item of Specified Unit Price Work differs materially from those estimated and request an adjustment in the estimated quantity, or (b) requesting authorization to provide any or differing quantities of any item of Contingent Unit Price Work.  The Contractor or the Owner shall submit to the other and the Professional, a proposal for adjusting that item's unit price and/or the Contract Time.  The proposal shall be properly substantiated.

10.6.2.1.  Promptly after being notified by the Contractor, the Professional will evaluate the affected Unit Price Work and provide its determination to the Owner and Contractor.  If the Owner adjusts the estimated quantity of Specified Unit Price Work or authorizes any, or any additional, quantities of Contingent Unit Price Work, the Contractor shall proceed with that Unit Price Work as directed by the Professional.  The Contractor shall proceed with the Unit Price Work regardless of whether the Owner, after conferring with the Professional determines that a variation in quantity justifies an adjustment in the unit price, or that the existing unit price is valid for the additional or reduced quantities, or that no adjustment in the Contract Time is warranted.  In the event the Contractor disagrees with any such determination, the Contractor shall deliver a notice of claim and a claim submittal in accordance with the procedures and within the deadlines set forth in Article 15.

10.6.2.2.  Any adjusted Unit Price agreed upon by the Owner will only apply to the actual quantities above one hundred twenty percent (120%) or to the actual quantities less than eighty percent (80%) of the estimated quantity.  For additional quantities over one hundred twenty percent (120%) or reduced quantities below eighty percent (80%) of the estimated quantity, the Owner may negotiate a Unit Price with the Contractor, or direct a unilateral change as provided by Article 10, or rebid that Work.  In no case however, will a Unit Price change resulting from a reduction in quantity be renegotiated such that the changed Unit Price produces a modified Bid Price for any line item that exceeds the initial Bid Price for that line item.

10.6.3.  No adjustment due to quantity variations shall be allowed (a) unless the Contractor met the notice requirements of paragraph 10.6.2, (b) to the extent that the Bid Price for a line item will increase due to reduced quantities at a higher unit, (c) for under runs in any quantities of Contingent Unit Price Work, unless the unit price times the estimated quantity exceeds the lesser of $50,000.00 or two percent (2%) of the Contract Price, or (d) if any unit price increase results in whole or in part from any act or omission within the control of the Contractor (errors in the Contractor’s Bid, unbalanced unit prices, etc.). 

10.7   Cash Allowances;  Provisionary Allowances:

10.7.1.  The Contractor shall obtain the Professional's written acceptance before providing materials, equipment or other items covered by a Cash Allowance.  Payments under a Cash Allowance shall be on actual costs, and exclude costs for supervision, handling, unloading, storage, installation, testing, etc., which shall be considered to be included within other elements of the Contract Price.  Payments within the limits of an Allowance shall exclude Fee and Bond and insurance premiums, since these are already included within other elements of the Contract Price.

10.7.2.  The Contractor shall complete Work covered by Provisionary Allowances as approved in writing by the Owner and directed by the Professional.  The Cost of the Work Involved for Work authorized under any Provisionary Allowance shall be determined pursuant to Article 11, except that payments within the limits of any Allowance shall exclude Bond and insurance premiums under paragraph 11.8.1.5, since these costs are already included within other elements of the Contract Price.

10.8   Change Orders; Change Authorizations:

10.8.1.  The terms “Change Order“ and “Change Authorization” are defined in Section 00020 Glossary.  Further, Division 1 includes prototype Change Order and Change Authorization forms which shall be used by the Owner and Contractor in connection with modifications to the Contract.

*10.8.2.  A bilateral Change Order which does not incorporate a Contractor reservation of rights to claim additional adjustments, shall memorialize the Owner’s and Contractor’s agreement as to the adjustments in Contract Price and/or Contract Time made by the Change Order.  Any such bilateral Change Order shall constitute an all inclusive settlement for all changes, Delay and costs, whatsoever, and the Contractor's signature on the Bulletin and proposal incorporated into that Change Order represents a waiver of all rights to file a subsequent proposal or a claim under Article 15 on account of that Change Order or the Work.

10.8.3.  A presumed bilateral Change which includes a proposal signed by the Contractor with a reservation to claim additional adjustments shall be regarded as a notice of claim as to those adjustments and shall be pursued as provided in Article 15, except as the Owner and Contractor may otherwise agree.

10.8.4.  A Change Order issued by the Owner after unsuccessful Contract Price and/or Contract Time negotiations with the Contractor and stating the Owner’s proposed basis for the necessary adjustments in Contract Price and/or Contract Time shall be a unilateral Change Order.

10.8.5.  The Owner will issue Change Orders to amend the Contract Documents for changes in the Work and for any adjustments in Contract Price or Contract Time agreed to in total or in part by both the Owner and Contractor; or to correspondingly adjust the Contract Price for Work furnished under Cash Allowances, Work completed that was authorized under Provisionary Allowances and actual quantities of Unit Price Work.  Amounts for Work Involved in a Change Order signed by the Owner may be included in subsequent Requests for Payment.

10.8.6.  The Owner may use Change Authorizations (a) to document agreed-upon minor variations in the Work, and/or (b) to document or order changes in the Work not warranting any adjustment in Contract Price or Contract Time.  Examples of the second category include, but are not limited to the Owner's authorization for drawing payments against a Provisionary Allowance or the Owner’s consent to quantity variations not increasing the Contract Price.

10.8.7.  Before, or in conjunction with, the Professional’s certification of final payment, an appropriate Change Order will be issued, with the Professional’s advice, to correspondingly adjust the Contract Price for the value of Work furnished under Cash Allowances, Work completed that was authorized under Provisionary Allowances and actual quantities of Unit Price Work.

10.8.8.  Subject to the provisions of paragraphs 10.8.2 through 10.8.4, it is a requirement of the Contract Documents that all Change Orders duly signed and issued by the Owner shall incorporate Bulletins, which are duly signed by the Contractor, regardless of whether the Contractor uses a reservation of rights.

ARTICLE 11 CHANGES IN CONTRACT PRICE; CHANGES IN CONTRACT TIME

11.1   General Provisions:

11.1.1.  Contract Price or Contract Time may be changed only by Change Order duly signed by the Owner.  Neither Contract Price nor Contract Time may be changed by Change Authorization (subject to the provisions for constructive changes).

11.1.2.  Contractor proposals for adjusting Contract Price and/or Contract Time shall be due within fifteen (15) Calendar Days after the Contractor receives a Bulletin or delivers to the Owner a notice of a change or a Delay.  Proposals not complying with the requirements of paragraphs 11.1.4 and 11.1.5 shall be returned for resubmission.  This turnaround period is of the essence and any Delay in delivering a bulletin or resulting from resubmission of an incomplete Bulletin shall not justify any increase in Contract Price or Contract Time.  The Owner, in its sole discretion, may extend or shorten the 15(Day period for Bulletin quotations estimated at more than $250,000 or less than $25,000.

11.1.3.  The Professional will review each Contractor proposal, and the Professional will recommend to the Owner, within a reasonable time, whether or not the Bulletin quotation is acceptable.  Due to the time required to obtain Board and Director approvals, a Contractor proposal shall be irrevocable for sixty (60) Calendar Days after it is submitted to the Professional.

11.1.4.  Contractor proposals or claims for Work Involved shall detail all affected items of Work, whether increased, revised, added or deleted, and shall be fully documented and itemized as to (a) individual adds and deducts in Work quantities and labor manhours; (b) corresponding itemized Cost of Work Involved (paragraphs 11.4 through 11.9; and (c) Fee.  Proposals or claims including Fee of five percent (5%) for Work Involved of a Subcontractor shall nominate the performing Subcontractor and enclose the Subcontractor’s pricing data, if available.

11.1.5.  For Contractor proposals or claims for adjustments in Contract Price arising from Delays (whether or not such Delays extend any Contract Time or any early completion date), the Contractor's estimates shall be as comprehensive and detailed as may be appropriate to support the proposal or claim.  Examples of germane information include labor productivity, labor manpower levels, production data and Progress Schedule revisions.

11.1.6.  If the Contractor’s surety(ies) requires notice of any adjustment in Contract Price and/or Contract Time, whether made pursuant to Article 11 or otherwise; any "or equal" material or equipment or substitution approved by the Professional; any change within the scope of Article 10; or any other addition, deletion or revision in the requirements of the Contract Documents, whether made by Change Order or Change Authorization, it shall be the Contractor's responsibility, and not the Owner's, to give notice to the Contractor’s surety(ies).  It is agreed that none of these modifications to the Contract Documents and/or the Work shall invalidate the Agreement.

11.2    Changes  in Contract Time:

11.2.1.  An extension in Contract Time will be justified only to the extent that the Contractor demonstrates, with comprehensive and detailed documentation, that the Delay is not reasonably anticipatable under the circumstances, is not caused by act or omission within the control of the Contractor, and, furthermore, that the Delay necessarily extends the Work, or portion of the Work in question, beyond the pertinent Contract Time.  If the Owner determines that the Contractor’s documentation  is insufficient to allow a thorough evaluation of the time extension request, the Contractor shall further support the request through a detailed analysis of the Progress Schedule Revision Submittal.

11.2.2.   Examples of events that may justify an extension in Contract Time include acts of God or the public enemy; acts of the U.S. Government, the State or a Political Subdivision, each acting in its public capacity (including acts as permitting agency); acts of a Public Utility acting in its public capacity; fires, floods, epidemics, quarantine restrictions; strikes, freight embargoes; unusual weather (unusual in the sense of frequency or severity vis-à-vis the prior five (5) year average); unusually severe shortages of construction materials (considering all feasible sources of supply); Underground Utilities which the Contract Documents, through error or omission, inaccurately show or indicate; Underground Utilities not previously located; objection, for the Owner's convenience, to a nominated Subcontractor; Archaeological Features; suspension of Work; changes in the Work, differing site conditions; variation in quantities; and Delay, as provided in this paragraph, of Subcontractors or Suppliers, at any tier, not caused in whole or in part by any act or omission within the control of both the Contractor and any such Subcontractors and Suppliers.

11.2.3.  If upon evaluation of the Contractor's analysis, the Owner approves an extension in Contract Time for Delay not caused in whole or in part by any act or omission within the control of the Owner and/or Professional, the Owner shall authorize the necessary adjustment in Contract Time only.  If the Owner approves an extension in Contract Time for Delay caused in whole or in part by any act or omission within the control of the Owner and/or Professional, the Owner shall authorize the necessary adjustments in Contract Time and Contract Price.

11.3   Methods for Making Adjustments in Contract Price:

11.3.1.  The method to be used to determine any adjustment in Contract Price shall be selected by the Owner from one of the methods in paragraph 11.3.1.1 through 11.3.1.3, or otherwise shall be limited to the methods in paragraph 11.3.1.4 or 11.3.1.5.

11.3.1.1.  If any Work Involved is covered by lump sum prices or unit prices contained in the Contract Documents, those prices shall be used (subject to the terms and conditions of paragraph 10.6 Unit Price Work).  In the latter case, the unit prices shall be applied to the quantity of Unit Price Work Involved.

11.3.1.2.  If any Work Involved is not covered by lump sum or unit prices contained in the Contract Documents, then application of a lump sum price may be negotiated using the Contractor's itemized estimate of the anticipated Cost of the Work Involved, as specified in this Article, and a Fee for the Work Involved, as specified in paragraph 11.11.1.

11.3.1.3.  If the Work Involved is not covered by the first two methods, the Owner may direct the Contractor to proceed with the Work Involved on an actual cost basis, with or without a guaranteed maximum, based on an itemized breakdown of the actual Cost of the Work Involved, as specified in this Article, and a Fee for the Work Involved, as specified in paragraph 11.11.2.

11.3.1.4.  If the Work Involved is not covered by the first two methods, the Owner may direct the Contractor to proceed through a unilateral Change Order on a lump sum basis or a not-to-exceed basis, based on the Professional's estimate of the anticipated Cost of Work Involved and a Fee for the Work Involved, as specified in paragraph 11.11.1 or 11.11.2.

11.3.1.5.  If payment for the Work Involved is to be determined by the Michigan Court of Claims or a AAA arbitration panel, it is agreed by the Contractor that the actual cost and Fee method in paragraph 11.3.1.3 shall represent the appropriate method for determining such payment.

11.3.2.  Items making-up the Cost of the Work Involved shall be allowable to the extent (a) consistent with those prevailing in the Project locality, (b) necessary, reasonable and clearly allocable to the Work Involved, and (c) limited to labor costs, Subcontract costs, material and equipment costs, construction equipment costs and general conditions costs, as specified in this Article.

11.4   Labor, Subcontract and Material/Equipment Costs:

11.4.1.  The Cost of any Work Involved includes the Contractor's payroll costs for craft workers resident at the site (through crew foremen) assigned to furnishing and incorporating materials and equipment into the Work Involved.  If craft labor  manhours exceed those that can be gleaned from the Means Cost Data,  or other cost guide acceptable to the Owner, the Contractor shall provide proper justification, which shall be acceptable to the Professional.

11.4.1.1.  Payroll costs shall include wages, labor burdens and a factor for field supplies and purchase costs (less market value if not consumed) of tools not owned by the workers.  Labor burdens shall be certified by an authorized financial representative of the Contractor and may include social security, unemployment taxes, workers' compensation, health and retirement benefits, vacation and holiday pay.  The factor for field supplies and tools (individually valued at less than $1,000.00) shall not exceed four percent (4%) of the wages without burdens, unless the Contractor furnishes detailed data which supports a higher factor.  For actual payroll costs, Contractor time sheets verified by the Professional and/or certified payrolls shall be the only valid Records.  For actual payroll costs under paragraph 11.3.1.5, time sheets shall be valid only if they expressly correlate to the Work Involved and were recorded at that time and/or used for certified payrolls.

11.4.2.  The Cost of the Work Involved includes the Contractor's costs for the labor costs, (lower tier) Subcontract costs, material and equipment costs and general conditions costs of Subcontractors nominated for the Work Involved.  Except for a higher six percent (6%) limit on the factor for field supplies and small tools, the methods for calculating Subcontractors' costs shall be the same as those for Contractor costs, except that the term "Subcontractor" shall replace the term "Contractor," context permitting.  If the Owner and Contractor agree in advance, the Contractor shall obtain detailed quotations and shall nominate at least two (2) Subcontractors, acceptable to both the Contractor and Professional, for selection by the Owner.

11.4.3.  The Cost of any Work Involved includes the Contractor's costs for materials and equipment, including transportation, storage and necessary Suppliers' field services.  All trade discounts, rebates and refunds and returns from surplus sales that can be realized at the time of pricing shall accrue to the Owner, and the Contractor shall make arrangements so that they may be obtained.  If the Bulletin for the Work Involved lists specific Suppliers, the Contractor shall obtain written quotations from them and shall nominate one of the listed Suppliers to allow a comprehensive review of the proposal by the Professional.  Invoices segregating items relating to the Work Involved shall be valid Records in support of actual Supplier costs.

11.5   Construction Equipment Costs:

11.5.1.  The cost of any Work Involved includes costs for individual construction equipment with replacement value in excess of $1,000.00.  Transportation, loading and unloading, installation, dismantling and removal and shipping costs shall be allowed to the extent required by the Work Involved and reasonable under the circumstances.  Equipment costs shall cease when the equipment is no longer needed for the Work Involved.  Payroll costs for labor operating the equipment are as specified in paragraph 11.4.1.  Equipment costs shall be computed using the same accounting and estimating rules and prices, whether related to added or deleted Work.

11.5.2.  When determining actual construction equipment costs (a) under paragraph 11.3.1.3, daily logs of the equipment, operators and actual usage, verified by the Professional, shall be the valid Records; (b) under paragraph 11.3.1.5, such daily Records shall be valid only if developed when any such Work Involved was performed and used for accounting purposes.

11.5.3. Rented (or owned) equipment, idled solely by actions of the Owner or Professional, shall be paid at the rate for rented equipment (or at fifty percent (50%) of the rate for owned equipment) provided the idle period exceeds what is normal for the equipment and occurs during normal working hours.

11.6   Rented or Leased Construction Equipment:

11.6.1.  Construction equipment rented or leased from third parties shall be priced using the rates negotiated between the Owner and Contractor.  If no agreement is reached, those rates listed in the Rental Rate "Blue Book" published by Primedia Information Inc. of San Jose, Ca, for the region where the Project is located applicable to the equipment (model number and year) shall be used.  For equipment leased or rented on an hourly basis, the rate for second or third shifts shall not exceed fifty percent (50%) of the base rate.  Operating costs shall not exceed the hourly operation rate in the Blue Book.  Hourly rates for equipment previously in use at the site for a month or longer shall use the monthly rate divided by 176 hours. Equipment previously in use for only one week or not previously in use at the site shall be invoiced to the Owner using the following schedule of equipment use:

Less than 8 hours


Hourly Rate

1 Day but less than 7 Calendar Days
Daily Rate

1 week but less than 30 Calendar Days
Weekly Rate

30 Calendar Days or more (when in use)
Monthly Rate

11.7   Owned Construction Equipment:

11.7.1.  Construction equipment owned by the Contractor, or rented or leased from lessors associated with or owned by the Contractor, shall be priced using the rates negotiated between the Owner and Contractor based on the Contractor's normal accounting practices.  If no agreement is reached, the hourly rates in the "Contractor's Equipment Cost Guide," published by Primedia Information Inc. for the region where the Project is located shall be used.  Operating costs shall not exceed the hourly operation rate in the Blue Book.  For multiple shifts, rates shall not exceed the shift Work adjustments recommended in the Cost Guide.

11.8   General Conditions Costs:

11.8.1.  The Cost of any Work Involved may include necessary general conditions costs to the extent those costs increase or decrease on account of, or are directly attributable to, the performance of Work Involved, or are required due to an extension in Contract Time or Delay under paragraph 11.13.5. Categories of general conditions which are allowable under this paragraph (subject to the provisions of paragraph 11.9) include:

11.8.1.1.  To the extent agreed to in advance by the Owner, payroll costs for the Contractor’s project manager or construction manager, but not both, for Work activities conducted at the site;

11.8.1.2.  Payroll costs for the Contractor's superintendent and full-time general foremen, if any are assigned to the Work, for Work Involved performed beyond normal working hours and/or to the extent those costs and subsistence expenses arise solely from an extension in Contract Time or Delay under paragraph 11.13.5;

11.8.1.3.  If agreed to in advance by the Owner, payroll costs for management personnel resident and working at the site and for workers not covered under paragraph 11.4.1, resident at the site and engaged as support workers (i.e., loading/unloading, clean-up, etc.) to workers covered under paragraph 11.4.1;

11.8.1.4.  Costs of office and temporary facilities at the site, including office materials, office supplies, office equipment, minor expenses, utilities, fuel, sanitary facilities, and telephone service at the site, provided those cost arise solely from an extension in Contract Time or Delay under paragraph 11.13.5; 

11.8.1.5.  Costs of liability insurance premiums for insurance not included within the labor burdens charged under paragraph 11.4.1, and costs of Bond premiums;

11.8.1.6.  Costs of consultants not in the direct employ of the Contractor, or Subcontractors not covered under paragraph 11.4.2; to the extent authorized by the Owner before proceeding with the Work Involved, and provided that those costs are neither covered by paragraph 11.4 nor excluded by paragraph 11.10; and

11.8.1.7.  Taxes on the Work Involved, and for which the Contractor is liable; and royalty payments and fees for permits and licenses, provided they relate solely to the Work Involved.

11.9   Limitations on Allowable Costs:

11.9.1.  The Contractor shall not include as part of the Cost of any Work Involved any construction equipment costs, small tool costs, or general conditions costs that do not increase on account of, or are not directly attributable to, the furnishing and/or performance of any Work Involved.  Examples of such unallowable costs include:

11.9.1.1.  Charges for Contractor’s superintendent, general foremen and management personnel assigned full-time to the Work, if the charges relate to Work Involved which does not extend the Contract Time or cause Delay under paragraph 11.13.5, or to Work Involved not performed beyond normal working hours;

11.9.1.2.  Fixed percent mark-ups for construction equipment (as opposed to specific construction equipment costs); or 

11.9.1.3.  Cost of field supplies and/or small tools solely for extensions in Contract Time or Delay under paragraph 11.13.5.

11.9.2.  Changes in Contract Price for extensions in Contract Time or Delay under paragraph 11.13.5 shall exclude any costs that are unaffected or do not relate to the extension in Contract Time or the Delay in early completion.  Examples include:

11.9.2.1.  Operating costs of construction equipment assigned to the Work for the duration, to the extent used in the incorporation of materials and equipment into the Work, provided the equipment is not subject to increased usage because of the extension in Contract Time or the Delay in early completion;

11.9.2.2.  Operating costs plus owned/rental costs of construction equipment brought to the site for a specific activity (crane used for specific lifts, concrete pump used for pours, etc.), provided the equipment is not subject to increased usage because of the extension in Contract Time or the Delay in early completion;

11.9.2.3.  Construction equipment and site facilities which are fully paid under the Contract Price for the Work, as awarded.

11.9.3.  The Contractor shall not include as part of the Cost of any Work Involved acceleration costs incurred, for the Contractor’s benefit, to make-up Delay which warrant extensions in Contract Time but do not justify increases in Contract Price.

11.10   Costs Covered by the Fee for the Work Involved (and not Allowable as Cost of the Work Involved):

11.10.1.  Contractor administrative costs and home office overhead, whether at the Contractor’s principal or branch offices, shall not be allowable as elements of the Cost of Work Involved.  Rather, those administrative costs and home office overhead shall be non-reimbursable expenses covered by the Fee for the Work Involved.  Examples of administrative costs or home office overhead covered by this provision include, without limitation:

11.10.1.1.  Payroll costs and other compensation of executives, general and administrative managers, estimators (except to the extent agreed to in advance by the Owner), claim consultants, attorneys, accountants, labor relation coordinators, purchasers, expeditors and other administrative staff, whether resident at the Contractor's principal or branch offices;

11.10.1.2.  Payroll costs and other compensation of project managers, construction managers, architects, engineers, schedulers, detailers, safety personnel, clerks and other administrative staff not resident at the site and who are not part of the Contractor’s general conditions personnel contingent;

11.10.1.3.  Costs of engineers, architects, accountants, consultants, attorneys and others, in the direct employ of the Contractor or otherwise, utilized for services related to a controversy or claim about the acceptability of the Work;

11.10.1.4.  Costs incurred in the preparation of Contract Change Orders (whether or not ultimately authorized by the Owner), except as otherwise authorized by the Owner; and costs  incurred in the preparation or filing of claims; and

11.10.1.5.  Any interest on the Work Involved, unless otherwise allowed by the Michigan Court of Claims or an arbitration panel; charges for delinquent payments; lost interest on unpaid withholdings; lost profits and lost opportunities; and home office storage and yard facilities.

11.11   Limits on the Fee for the Work Involved:

11.11.1.  Any adjustment in Contract Price made by bilateral Change Order which stipulates a lump sum price (developed from the Contractor's itemized estimate of the anticipated Cost of the Work Involved) without incorporating a Contractor reservation of rights to claim additional adjustments, shall include a Fee for costs under paragraph 11.10 and for profit, not to exceed the following:

11.11.1.1.  For Work Involved to be self-performed by the Contractor, the Contractor's Fee shall not exceed  fifteen percent (15%) of the Cost of the Work Involved.  For Work Involved to be performed by any nominated Subcontractor, regardless of tier, the nominated, performing Subcontractor's Fee also shall not exceed  fifteen percent (15%) of the Cost of the Work Involved.

11.11.1.2.  For Work Involved to be performed by any nominated Subcontractor, the Contractor's Fee shall be  five percent (5%) of the performing Subcontractor's Cost of the Work Involved, excluding that Subcontractor's Fee.  For Work Involved of any nominated lower tier Subcontractor, any corresponding higher tier Subcontractors shall share equally a Fee of  five percent (5%) of the performing lower tier Subcontractor's Cost of the Work Involved, excluding the lower tier Subcontractor’s Fee.

11.11.2.  Any adjustment in Contract Price made by a bilateral Change Order (whether based on a lump sum or on the actual cost of the Work Involved) which incorporates a Contractor reservation of rights to claim additional adjustments, shall include a Fee of only two-thirds (2/3) of the Fee otherwise resulting from the application of paragraphs 11.11.1 or 11.11.2.

11.11.3.  The credit to be allowed to the Owner for any individual change consisting of deletions, or additions and deletions, that yields a negative net Cost of the Work Involved, shall be the amount of the net decrease and, if the negative net Cost of the Work Involved exceeds $10,000.00, a Fee credit of one-fifth of the Fee resulting from the application of paragraphs 11.11.1.1 through 11.11.1.3 shall be added to that amount.

11.11.4.  For any change in the Work combining additions, revisions and deletions, one single Fee for the Work Involved shall be added to the net Cost of the Work Involved, unless the change in the Work combines self-performed Contractor Work and Subcontractor Work, or Work of more than one Subcontractor, or both, in which case separate Fees for the Contractor Work and for the Subcontractor Work shall be calculated, as appropriate.

11.11.6.  In the event unrelated changes in the Work are grouped in a Bulletin, or included in a claim, and each of the changes yields a net increase or decrease in the Cost of the Work Involved, the combined Fee for the changes in the Work so grouped shall be computed as the sum of the individual Fees otherwise calculated under paragraphs 11.11.1 through 11.11.5.

11.12   Fee for Unabsorbed Home Office Overhead:

11.12.1.  It is intended that the Fee for the Work Involved allowed under paragraph 11.11 shall be included with any adjustment in Contract Price for any Cost of Work Involved.  However, the Fee under paragraph 11.11.1 shall not be intended to cover unabsorbed home office overhead resulting from an extension of the Contract Time stated in paragraph 4.1.1 of Section 00500 Agreement.  When justified under the Contract Documents, Fee for unabsorbed home office overhead shall be calculated as detailed in paragraph 11.12.2.

11.12.2.  If an extension of the Contract Time stated in paragraph 4.1.1 of Section 00500 Agreement and an increase in Contract Price for such an extension in Contract Time is justified under the Contract Documents, the Owner shall negotiate with the Contractor the reimbursement of an amount for the Contractor's home office overhead (under paragraph 11.10) that will be or were unabsorbed before the expiration of that Contract Time.  Any such reimbursement shall be based on the lesser of:  (a) the product of the ratio of the Contractor's home office overhead to its contract billings times the Contract Price in paragraph 3.1 of Section 00500 Agreement that remains unbilled on the expiration of that Contract Time, or (b) that amount derived from the Eichleay formula.

11.13   Changes in Contract Time for Early Completion:

11.13.1.  The Contract Times specified in paragraph 4.1 of Section 00500 Agreement represent the Professional’s best estimate of the time required to complete the Work, and take into account comparisons with completed work similar in scope and character to the Work and constructed under similar conditions.

11.13.2.  Since “time is of the essence” in performing this Contract, any early completion Rev. 0 Progress Schedule considered acceptable by the Owner shall be construed as setting forth a corresponding amount of Contract Float, unless the Contractor delivers notice of a request for a shortening of the Contract Time within thirty (30) Calendar Days after receiving the Owner’s written notice of “no objection” to such Rev. 0 Progress Schedule.

11.13.3.  If the Contractor requests that the Contract Times be shortened to eliminate the Contract Float on any such early completion Progress Schedule, and the Owner agrees to the Contractor’s request, the Owner and Contractor may negotiate a reduction in the affected Contract Time.  Concurrently, the Owner will develop a level of liquidated damages appropriate to the revised Contract Time(s) or, if more appropriate under the circumstances, the Owner will specify actual damages, applicable from the negotiated, earlier Contract Time to the Contract Time under revision.  In such case, the aggregate actual damages shall not exceed the sum liquidated damages that may have resulted from the originally-specified liquidated damages.  Such agreement shall be memorialized  through an appropriate Change Order.

11.13.4.  If the Owner and Contractor are unable to agree to such reduction in the Contract Times, or the Contractor rejects the Owner’s assessment of liquidated or the stipulation of actual damages, or both, the Contract Times in question shall remain unaltered and the early completion Progress Schedule shall be employed as provided in the Contract Documents.

11.13.5.  To the extent that the Progress Schedule supports an early completion date, and a Delay extends performance of the Work beyond the Contractor’s early completion date but not beyond the corresponding Contract Time, if the Contractor pursues an increase in Contract Price for such Delay in early completion, the Owner shall consider such request, subject to the following: (a) the early completion is reasonably achievable, i.e., includes proper allowances for weather, Owner and Professional activities, rework and other foreseeable events within the control of the Contractor, (b) the Progress Schedule used to support the request is loaded with Activity manpower data, and (c) the adjustment in Contract Price shall equal fifty percent (50%) of the Contractor's Delay costs otherwise allowable under this Article.

11.13.6.  As a point of emphasis, under these provisions, an increase in Contract Time and an increase in Contract Price equaling the Contractor’s costs occasioned by the Delay (as opposed to only fifty percent (50%) of the Contractor’s Delay costs), shall be justified only if the Delay attributable to the Owner and/or Professional necessarily extends Substantial Completion of the Work, or the portion of the Work having a specified Contract Time, beyond the correspondingly specified Contract Time.

11.14   Access to Records:

11.14.1.  The Contractor shall maintain and keep, and shall require all Subcontractors and Suppliers to maintain and keep, in accordance with generally accepted accounting principles, Records pertaining to the bidding, award and performance of the Work, including, but not limited to payroll and employment Records and all data used in estimating the Contractor's Bid and in pricing and negotiating Work covered by any Change Order, Change Authorization, proposal or claim.

11.14.2.  For changes payable on an actual cost basis, or in the event of any claim, dispute, litigation, audit exception or appeal or termination, the Owner and any of the Owner’s duly authorized representatives shall have access to those Records for the purpose of inspection, audit/review  and copying.  The Contractor shall provide appropriate facilities for access promptly after receiving a request.  The Owner and any of its duly authorized representatives shall have the right to interview Contractor employees.  The Contractor shall make employees available on Business Days between 8:00 AM and 4:00 PM, as requested.

11.14.3.  Payroll and other employment Records of workers assigned to the site, including apprentices and trainees, maintained to comply with the requirements of this provision, shall contain the name and address of each worker, correct wage classification, rate of pay (including contributions, or costs assumed to provide, for fringe benefits), daily and weekly number of hours worked, deductions made and actual wages paid.  The Contractor shall maintain Records that show:  (a) the anticipated costs or actual costs incurred in providing such benefits, (b) that the commitment to provide such benefits is enforceable, and (c) that the plan or program is financially responsible and has been communicated in writing to the workers affected.

11.14.4.  Access to Records, as prescribed in this paragraph, shall be allowed at any time during the execution of the Work and shall remain in full force and effect for five (5) years after final payment, or termination (in the event of termination), or date of final resolution of any dispute, litigation, audit exception or appeal ( whichever event actually applies to this Contract.

11.15    Price Reduction for Defective Cost and Pricing Data:

11.15.1.  If at any time during the prosecution of the Work, there is good cause to doubt the Contractor's compliance with the Defective Cost and Pricing Data requirements of this paragraph 11.15, the Owner shall be entitled to make an appropriate withholding from any payment otherwise owed to the Contractor.

11.15.2.  Whenever the Contractor signs a proposal for a Contract Price or Contract Time adjustment, a Change Order or a claim settlement, the Contractor will be deemed to have certified, to the Contractor's best knowledge and belief, that the representations made and data submitted in pricing and negotiating the Cost of the Work Involved in that price proposal, Change Order, or claim settlement:  (a) were made in good faith and are consistent with the facts, (b) are consistent with the provisions of Articles 10 and 11, and (c) are complete, accurate and current as of the date agreement was reached on the corresponding adjustments in Contract Price and/or Contract Time.  This certification shall apply in each and every respect to any Subcontractor and Supplier who signs any cost and pricing data attached to any such a proposal for a Contract Price or Contract Time adjustment, Change Order or claim settlement.

11.15.3.  If any adjustment in Contract Price or Contract Time made by any Change Order, claim or dispute settlement was increased by a material and significant amount because the Contractor, or any Subcontractor or Supplier, at any tier, made representations or furnished cost or pricing data of any kind that were false, contained math errors or were incomplete, the Contract Price shall be correspondingly reduced by Change Order.

ARTICLE 12   PROGRESS PAYMENTS; FINAL PAYMENT

12.1   Schedule of Values:

12.1.1.  The Schedule of Values shall be approved by the Professional and divide the Work into pay items for significant Sections and areas, facilities or structures, with subtotals for first tier Subcontractors.  If required in Division 1, the Schedule of Values shall be supported by a more detailed breakdown allocating the pay items to the Progress Schedule Activities.

12.1.2.  The Schedule of Values shall tabulate labor costs, Subcontract costs and material and equipment costs.  Labor costs shall include appropriate sums for construction equipment costs, general conditions costs, administrative costs (paragraph 11.10) and profit, unless separate pay items are itemized for those costs.

*12.1.3.  The Schedule of Values shall include the following close-out pay items:  (a) two percent (2%) of the Contract Price for Fire Marshall approval, certificate of occupancy and other code approvals, as specified in the Contract Documents, (b) two percent (2%) of the Contract Price for manufacturer warranties, finalized operating and maintenance documentation, Owner training documentation, and test and balance reports, and (c) two percent (2%) of the Contract Price to cover finalized Record Documents.

12.2   Requests for Payment:

12.2.1.  Once each month, the Contractor shall submit to the Professional a Request for Payment on the Owner’s form signed by the Contractor certifying Work completed and enclosing all supporting documentation.  Each Request for Payment shall certify that all monies owed by the Contractor to Subcontractors and Suppliers for which payment previously has been sought has been paid from payments received.  No Request for Payment shall include amounts for a Subcontractor or Supplier if the Contractor does not intend to use the payments requested, when received, to reduce the Contractor’s outstanding obligations on the Work.

12.2.2.  Payment to the Contractor, if approved by the Owner, will be made within thirty (30) Calendar Days after the Owner receives and approves a certified Request for Payment from the Professional.  Payment for authorized reimbursable expenses shall be made monthly in the amount incurred before the cut-off date, provided each payment request expense is properly documented in spreadsheet form detailing the information about the request.  The Contractor will provide a certification in writing that the payment request submittal is true and accurate.

12.2.3.  If payment is requested based on materials and equipment stored at the site or at another location agreed to in writing, the Request for Payment also shall be accompanied by (a) consent of surety, (b) a bill of sale, invoice or other documentation warranting that the Owner has received the materials and equipment free and clear of all liens, and (c) evidence that the materials and equipment are covered by appropriate property insurance and other arrangements to protect them and the Owner's interests.  If the documentation provided by the Contractor to comply with the intent of this paragraph is unsatisfactory, the Owner shall be entitled to withhold an appropriate amount from that Request for Payment until the Contractor provides documentation acceptable to the Owner.
12.2.4.  The Contractor warrants and guarantees that title to all Work, materials and equipment covered by any Request for Payment, whether incorporated in the Work or not, will pass to the Owner free and clear of all liens no later than at the time of payment by the Owner to the Contractor.

12.3   Review of Request for Payment; Intent of Review:

12.3.1.  Within ten (10) Calendar Days after receipt of a Request for Payment, the Professional shall certify to the Owner the amount the Professional determines to be due, or shall return the Request for Payment to the Contractor indicating the reasons for withholding certification.  Certification shall be based on the Professional’s review of the Request for Payment and enclosed documentation, On-Site Inspections and on-site Project representation, if any has been provided.  If a Request for Payment is returned to the Contractor, the Contractor shall make the necessary corrections and resubmit that Request for Payment.

12.3.2.  The Professional's certification of any Request for Payment constitutes a representation to the Owner that the Work has progressed to the point indicated; that to the best of the Professional's knowledge, information and belief, the quality of the Work is in accordance with the Contract Documents; and that the Contractor is entitled to payment in the amount certified.  Any such representation by the Professional, however, shall be subject to an evaluation of the Work as a functioning whole before and upon Substantial Completion; to the results of any subsequent tests called for in the Contract Documents; to a final determination of quantities and classifications of Unit Price Work (if any is specified) and to any other qualifications stated in the certification.

12.3.3.  In the case of final payment, the Professional's certification of final payment and recommendation that the Work is acceptable shall be a further representation that conditions governing final payment to the Contractor have been met.

12.4   Refusal to Make or to Recommend Payment:

12.4.1.  The Owner may withhold from any payment an amount based on the Professional's refusal to recommend payment or the Owner's estimate of the fair value of items entitling the Owner to a withholding.  Such may include, but not be limited to liquidated damages, claims made against the Owner arising out of or related to the Work, payment claims, or failure by the Contractor to reimburse the Owner any costs the Owner is entitled to recover.  The Owner will give the Contractor reasonably prompt written notice supporting such action.

12.4.2.  The Professional may refuse to recommend all or any part of any payment, or because of subsequently discovered evidence, inspections or tests or the value of the Punch List, nullify all or any portion of any payment previously recommended, as the Professional may consider necessary to protect the Owner from loss because (a) the Work is Defective or completed Work has been damaged requiring correction or replacement, (b) the Contract Price has been reduced by Change Order, (c) it has been necessary that the Owner correct Defective Work or complete Work, (d) reasonable evidence exists that all or a part of the Work will not be completed within the corresponding Contract Time, (e) of the Contractor's failure to comply with all material requirements of the Contract, including, but not limited to the failure to submit Progress Schedule Submittals or Record Documents when due, (f) stored materials for which payment has been made or is sought has been determined by the Professional to be damaged or missing, (g) amounts are requested for a Supplier which is not the Supplier named in the Contractor’s completed Section 00440 Schedule of Materials and Equipment or a Supplier approved by the Professional through an “or equal” or substitution procedure, or (h) the Professional reasonably believes or knows of the occurrence of an event justifying termination for cause.

12.5   Request for Final Payment:

12.5.1.  The Contractor shall complete the Substantial Completion Punch List within the Contract Time and date fixed by the Professional.  The Contractor shall assemble all requisite documentation before requesting final inspection.

12.5.2.  Upon written notice from the Contractor that the Contractor considers the entire Work, or a part of the Work for which final payment is specified in the Contract Documents, to be complete and ready for final payment, the Professional will make a final completion inspection with the Owner and Contractor and notify the Contractor in writing of all instances of incomplete or Defective Work revealed by the final inspection.  The Contractor shall immediately undertake all necessary measure to complete Work in the final completion inspection.

12.5.3.  The Contractor may request final payment after completing the incomplete or Defective Work to the satisfaction of the Professional and delivering final operating and maintenance documentation (with revisions made after Substantial Completion), warranties, inspection certificates, Record Documents (with revisions made after Substantial Completion), release of payment claim forms and all other required documents.

12.5.4.  The Contractor's request for final payment shall enclose evidence of completed operations insurance and affidavit certifying that the insurance coverage will not be canceled, materially changed or renewal refused except as provided in paragraph 7.4.3, and an affidavit certifying that the surety agrees that final payment shall not relieve the surety of any of its obligations under the Performance Bond and Payment Bond.  The Contractor's request for final payment shall further include (a) a Contractor's "Guarantee and Statement" (available from the Owner, form DMB-437) containing a statement of guaranteed indebtedness acceptable to the Owner in the full amount of the Contract Price, or a release of payment claims in the form of a release of liens, or a Bond or other security acceptable to the Owner to indemnify the Owner against any payment claim, and (b) a list of all pending insurance claims rising out of or resulting from the Work being handled by the Contractor and/or its insurer.

12.6   Final Payment and Acceptance:

12.6.1.  If the Professional is satisfied that the Work, or a part of the Work for which separate final payment is specified in the Contract Documents, has been completed and the Contractor's other obligations under the Contract Documents have been fulfilled, the Professional will, within thirty (30) Calendar Days after receipt of the final payment request, furnish to the Owner and Contractor the Professional's certification of final payment and acceptance.  If the Professional is not satisfied, the Professional will return that request to the Contractor, indicating in writing the reasons for not certifying final payment, in which case the Contractor shall make the necessary corrections and request that final payment again be considered.

12.6.2.  If the Owner concurs with the Professional's certification of final payment, the Owner will, within thirty (30) Calendar Days after receipt by the Owner of the Professional's certified recommendation of final acceptance, pay the balance of the Contract Price, subject to those provisions governing final payment specified in the Contract Documents.  If the Owner does not concur with the Professional's determination, the Owner will return the request for final payment to the Contractor indicating in writing the reasons for refusing final payment and acceptance.  In that case, the Contractor shall make the necessary corrections and shall request that final payment be again considered by the Owner.  The Owner's written determination will be binding upon the Contractor, unless the Contractor delivers a notice of a claim and a claim Submittal within the deadlines set forth in Article 15. 

12.6.3.  If final completion of the Work is significantly delayed through no fault of the Contractor, the Owner may, upon receipt of the Contractor's final Request for Payment, and without terminating the Agreement, make payment of the balance due for that portion of the Work fully completed and accepted.  Payment of the balance due shall be made under the provisions for final payment, but shall not constitute a waiver of claims.

12.6.4.  The Owner shall pay with reasonable promptness any amounts deducted from the final payment, upon resolution of the claims justifying withholding of such monies. 

12.7   Contractor's Continuing Obligation:

12.7.1.  The following does not constitute acceptance of the Work in the event the Work or any Work is not in accordance with the Contract Documents, and therefore does not release the Contractor from its obligation to perform and furnish the Work in accordance with the Contract Documents:  (a) a certification by the Professional of any Request for Payment or final payment; (b) the issuance of a Substantial Completion certificate; (c) any payment by the Owner to the Contractor; (d) any Partial Use; (e) any act of acceptance by the Owner or any failure to do so; (f) any review and approval of a Shop Drawing, sample, test procedure or other Submittal; (g) any review of a Progress Schedule; (h) any On-Site Inspection; (i) any inspection, test or approval; (j) any issuance of a notice of acceptability by the Professional; or (k) any correction of Defective Work or any completion of Work by the Owner.

12.8   Waiver of Claims:

12.8.1. The making and acceptance of final payment do not constitute a waiver by the Owner of any rights as to the Contractor's continuing obligations under the Contract Documents, nor will it constitute a waiver of any claims by the Owner against the Contractor still unsettled, or arising from unsettled payment claims, Defective Work appearing after final inspection or failure by the Contractor to comply with the Contract Documents or the terms of any special warranties provided by the Contract Documents or by Law.

12.8.2. The making and acceptance of final payment will constitute a waiver of all claims by the Contractor against the Owner, other than those claims previously made in writing, on a timely basis in accordance with Article 15, and still unsettled. 

ARTICLE 13   OTHER WORK

13.1   Related Work at Site:

13.1.1.  During the period allowed for the furnishing and performance and completion of the Work, the Owner may undertake other work at the site with its own forces, or have other work performed at the site by other parties (including, but not limited to contractors or Public Utilities).  If the Contract Documents do not note the performance of any such other work, written notice will be given to the Contractor before starting that work.

13.1.2.  Whenever Work to be performed by the Contractor interfaces with other work, the Contractor shall coordinate that Work with the interfacing work.  Paragraphs 13.2 and 13.3 outline representative duties and responsibilities assumed by the Contractor under this requirement.  Such duties and responsibilities are for the benefit of the parties on the other work to the extent there are comparable provisions for the benefit of the Contractor in the contracts between those parties and the Owner.

13.2   Coordination Requirements:

13.2.1.  If other work is ongoing concurrently with the Work, the Contractor shall afford the responsible party proper and safe access to the site.  The Contractor shall afford the other party a reasonable opportunity for the handling, unloading and storage of their materials and equipment and for the execution of their work.

13.2.2.  If any part of the Work, for proper execution or results, interfaces on the work of the Owner or another party, the Contractor shall inspect and promptly report to the Professional in writing conditions in that work that render it unavailable or unsuitable for proper execution and results.  The Contractor's failure to do so will constitute an acceptance of such other work as fit and proper for integration with the Work except for latent or non-apparent defects and deficiencies in the other work.

13.2.3.  The Contractor shall do all cutting, fitting, patching and interfacing of the Work that may be required to make any part of the Work come together properly and integrate with other work.  The Contractor shall not cut, excavate or otherwise alter any other work without prior written consent of the party responsible for such other work.  The Contractor shall supply, install and/or cause items to be built into interfacing Work, verify dimensions of interfacing Work, and notify the Professional of interfacing work that is unsatisfactory for, or prevents satisfactory installation of, any Work.  Installation of any Work shall constitute acceptance by the Contractor of all previously placed interfacing work.

13.2.4.  The Contractor shall be responsible for cooperating with the Professional fully in the coordination of the Contractor Submittals with interfacing submittals of other parties whose work in any way integrates with the Work or vice versa.  Any such coordinated Submittal of the Contractor shall identify, by specific written notation, Work which integrates with the other work and of which the Contractor knows or has reason to know.

13.2.5.  If the Owner contracts for other work, the Owner will have authority and responsibility for coordinating the operations of the Contractor and the other work.  The Owner may delegate the specific authority and responsibility for coordinating the operations of the Contractor and of those parties performing the other work to another organization either by provision in Section 00800 Supplementary Conditions or at the pre-construction conference.

13.3   Claims Between the Contractor and Other Parties:

13.3.1.  If the Contractor causes damage to the work or property of others, or if a claim arising out of the Contractor's execution of Work is made by another party against the Contractor, Owner or Professional, the Contractor shall promptly attempt to settle with that party by agreement or otherwise resolve the claim.  The Contractor shall in any event, defend, indemnify and hold harmless the Owner and Professional from and against all claims, as provided in paragraph 1.4, and/or judgments arising out of or resulting from damage by the Contractor to the work or property of others.

13.3.2. If another party causes damage to the Work or property of the Contractor, or if the performance of other work results in any claim by the Contractor, the Contractor shall promptly resolve the issue by agreement or otherwise resolve the claim.  The Contractor shall not begin any action against the Owner (or its departments, agencies, boards, commissions, officers and employees) or Professional (or their consultants, agents or any of their directors, officers, shareholders, agents or employees), or permit any action against them to be maintained in the Contractor's name or for the Contractor's benefit before any court or tribunal, which action seeks to impose liability or recover damages from the Owner or Professional for such claim.

13.3.3.  If the Contractor becomes involved in settling or otherwise resolving claims and disputes with other parties performing other work from events covered under paragraphs 13.3.1 or 13.3.2, or because of any other similar controversy, including damage to the Work or other work, or a dispute about responsibility for clean-up or any other issue, neither the Owner or Professional nor any of their respective consultants, agents, directors, shareholders, officers or employees will be involved in any way in such action (unless subpoenaed or ordered by a court).  If the Owner incurs costs or damages of the types barred by the provisions paragraphs 13.2.1 and 13.2.2, the Contractor shall reimburse those costs and damages to the Owner.

13.3.4.  Except as excluded in paragraph 13.3.5, if any party performing other work causes Delay upon the Work and if, upon a request from the Contractor, the Owner determines that any such Delay justifies an increase in Contract Price and/or Contract Time, the Owner shall amend the Contract Documents to provide the necessary adjustment in Contract Price or Contract Time, or both.

13.3.5.  If a party performing other work is granted an extension in a contract time only (on account of Delay not reasonably anticipatable under the circumstances nor caused, in whole or in part, by any act or omission of the other party, the Owner, Professional or the Owner's representative on that other work), and if, upon a request from the Contractor, the Owner determines that the time extension granted to the other work requires a change in a coterminous Contract Time in the Contract Documents, the Owner shall amend the Contract Documents to provide for the necessary change in Contract Time only.

ARTICLE 14   TERMINATION

14.1   Notice Requiring Assurance of Due Performance:

14.1.1.  The Owner may request the Contractor (with copy to the surety) to provide written assurance of due performance if, at any time, any of the following non-conformances occur, any of which, if not corrected, may justify defaulting the Contractor:

14.1.1.1.  The Contractor fails to complete the Work, or a specified part of the Work, within the corresponding Contract Time; fails or refuses to supply sufficient management, supervision,  workers, materials or equipment; or otherwise fails to prosecute the Work, or any specified part of the Work, with the diligence required to comply with the Contract Time(s);

*14.1.1.2.  The Contractor persistently disregards the authority of the Professional or violates or disregards a provision of the Contract Documents or the Laws of any Political Subdivision with jurisdiction; or

14.1.1.3.  The Contractor admits in writing, or the Owner otherwise establishes, the Contractor's inability or refusal to pay the Contractor's debts generally as they become due; or in response to the Owner's demand, fails to provide adequate, written assurance that the Contractor has the financial resources necessary to complete the Work within the Contract Time.

14.1.2.  Within seven (7) Calendar Days after the Contractor receives a notice requiring assurance of due performance, the Contractor shall meet with the Owner and present the Contractor’s plan to correct the non-performance with supporting documentation.  If the Owner determines that the Contractor’s plan provides adequate assurance of due performance, that determination shall not waive the Owner's right to subsequently default the Contractor or affect any rights or remedies of the Owner against the Contractor and/or surety then existing or that may accrue in the future.

14.2   Contractor Default and Termination for Cause:

14.2.1.  The Owner, after giving the Contractor and surety seven (7) Calendar Days’ written notice of intent to default, may declare the Contractor in default and terminate the services of the Contractor for cause upon the occurrence of one or more of the following events:

14.2.1.1.  At or after the meeting referred to in paragraph 14.1.2, the Owner determines that there is sufficient cause, giving the issues raised, to default the Contractor;
*14.2.1.2.  The Contractor fails to comply with the Michigan Residency requirements (1984 PA 431, as amended, MCL 18.1241a); or is found to be in violation of Section 4 of 1980 PA 278 concerning unfair labor practices, or any nondiscrimination requirements imposed by Law;

14.2.1.3.  The Contractor violates or breaches any material provision of the Contract Documents which provides contractually for the for cause termination or rescission of the Contract or of the Contractor’s right to complete the Work;

14.2.1.4.  A trustee, receiver, custodian or agent of the Contractor is appointed under contract, as opposed to under bankruptcy Law, whose appointment or authority to take over the Contractor's property is for the purpose of enforcing a lien against such property or for the general administration of such property for the benefit of the Contractor's creditors; or

14.2.1.5.  It is determined that gratuities, including, but not limited to entertainment, gifts or donations were given by or on behalf of the Contractor to an official, agent, servant or employee of the Owner or Professional to secure the Contract or favorable treatment with respect to the awarding or amending or the making of any determination relative to the execution of the Work.

14.2.2.  Unless otherwise agreed between the Owner and Contractor, at the expiration of the seven (7) Day (intent to default) period, the Contractor shall immediately stop all Work and proceed in accordance with the Owner’s instructions.  Following receipt, and expiration, of a second seven (7) Day written notice period intended to allow the surety to complete an investigation of the default, the surety shall immediately:

14.2.2.1. If approved by the Owner, arrange for the Contractor to continue with performance and prosecution of the Work to completion; or

14.2.2.2.  Undertake to perform and complete the Work, in accordance with the Contract Documents, in place of the Contractor, either through the surety's agents or by executing Subagreements with qualified contractors (excluding the Contractor and any of the Contractor's affiliates), or both; or 

14.2.2.3.  If agreed to by the Owner, waive the surety's rights set forth elsewhere in this Article, and with reasonable promptness under the circumstances, after investigating in good faith and with due care and diligence, determine the amount for which it may be liable to the Owner, and present that determination to the Owner.  If the Owner rejects that amount, the surety shall negotiate a sum acceptable to the Owner and promptly pay that amount to the Owner in full and with interest from the date the termination of the Contractor's services became effective.  If the Owner rejects the sum determined by the surety, or if the surety fails to negotiate an agreement with the Owner on the amount of the surety's liability, the Owner shall have full power and authority to default the surety.

14.2.3.  If the Owner has terminated the Contractor, and the surety elects to act under paragraph 14.2.2.2, the Owner will determine in good faith the amount necessary to cover the total direct, indirect and consequential costs (including, but not limited to liquidated damages, costs of correcting Work, fees and charges of engineers, architects, attorneys and others and any other costs and damages for which the surety is liable under Section 00610 Performance Bond) that the Owner believes it will sustain from that default.  The Owner will communicate its determination to the surety, and the Owner will deduct that amount in its entirety from Requests for Payment under the Contract Documents.  Upon completion of the Work, if the unpaid balance of the Contract Price is not sufficient to reimburse the Owner for all actual direct, indirect and consequential costs resulting from the default of the Contractor, the surety and Contractor, jointly and severally, are liable to the Owner for the difference, which they shall pay to the Owner promptly.

14.2.4.  If the Owner has terminated the Contractor, and the surety elects to act under paragraph 14.2.2.2, the surety's contract with another contractor makes that contractor a Subcontractor under the Contract, in which case:  (a) the provisions of Article 11 shall remain in full force and effect, (b) the methods and criteria to be used to compute the surety's (in lieu of the Contractor's) and that contractor's Cost of and Fee for any Work involved shall be limited to those provided in Article 11, and (c) all Work performed by any such contractor pursuant to a Subagreement with the surety shall be governed by the flow-through requirement in paragraph 5.1.6, the waiver of rights of subrogation provision in paragraph 7.8 and any other requirements of the Contract Documents governing Subagreements.

14.2.5.  If the Owner has terminated the Contractor, any such termination will not affect any rights or remedies of the Owner against the Contractor or surety, or both, then existing or that may accrue after termination.  All provisions of the Contract Documents that, by their nature, survive final acceptance of the Work shall remain in full force and effect after a termination for cause of the Contractor or default of the surety, or both.

14.2.6.  The Owner may, in its sole discretion, permit the Contractor to continue to perform Work when the Contractor is in default or has been defaulted.  Such decision by the Owner shall in no way operate as a waiver of any of the Owner's rights under the Contract Documents or Section 00610 Performance Bond, nor in the event of a subsequent default, entitle the Contractor or surety to continue to perform or prosecute the Work to completion.

14.3   Surety Default:

14.3.1. If upon receipt of a notice of termination for cause, the surety fails to proceed immediately and as provided in paragraph 14.2.2, the Owner shall declare the surety in default under Section 00610 Performance Bond in accordance with the terms and conditions of this paragraph.

14.3.1.1.  No default of the surety under the Section 00610 Performance Bond shall be declared, however, until the expiration of fifteen (15) Calendar Days after receipt by the surety of an additional written notice from the Owner demanding that the surety perform its obligations under Section 00610 Performance Bond.

14.3.2.  If the Owner declares the surety in default, the Owner shall have full power and authority to exclude the surety and Contractor from the site, assume any Subagreements that the Owner so selects and take possession of the Work and of all the surety's and Contractor's tools, plant and office, and construction equipment at the site (without liability to the surety or Contractor for trespass, rent or conversion).  The Owner will (a) proceed to the full extent that the surety and Contractor could have proceeded, (b) incorporate into the Work all materials and equipment stored at the site or elsewhere, and (c) prosecute the Work to completion as the Owner may deem expedient.  When the Owner exercises any of the rights or remedies provided in this paragraph, the Owner shall not be required to obtain the lowest price for Work performed.

14.3.3.  If the Owner has defaulted the surety, any such termination or default will not affect any rights or remedies of the Owner against the Contractor or surety, or both, then existing or that may accrue after termination.  Any retention or payment of monies due the Contractor or surety by the Owner will not release the Contractor or surety from liability.  All provisions of the Contract Documents that, by their nature, survive final acceptance of the Work shall remain in full force and effect after a termination for cause of the Contractor or default of the surety, or both.

14.4   Termination for Convenience of the Owner:

14.4.1.  Upon fifteen (15) Calendar Days' written notice to the Contractor and surety, or sooner if reasonable under the circumstances, the Owner may, without cause and without prejudice to any other right or remedy it may have, elect to terminate any part of the Work, or the Agreement in whole or in part, as the Owner may deem appropriate for its convenience.  Upon receipt of any such termination notice, the Contractor shall immediately proceed in accordance with any specific instructions, protect and maintain the Work, and make reasonable and diligent efforts to mitigate costs associated with the termination.

14.4.2.  In any termination for convenience, the Contractor shall be paid for (a) Work completed, in accordance with the Contract Documents, before receipt of the notice of termination, and (b) reasonable termination settlement costs for commitments that had become firm before the termination.  The Contractor shall not be paid any anticipated and unrealized general conditions costs, administrative expenses and profit for uncompleted Work.  If no agreement can be reached as to reasonable termination costs, the Owner will make a determination in writing which shall be final and binding on the Contractor unless the Contractor delivers notice of a claim and a claim Submittal in accordance with the procedures and within the deadlines set forth in Article 15.

14.4.3.  Upon termination for convenience, the Owner shall have full power and authority to take possession of the Work, assume any Subagreements with Subcontractors and Suppliers that the Owner selects, and prosecute the Work to completion by contract or as the Owner may deem expedient.

14.4.4.  If after notice of termination of the services of the Contractor, it is determined the Contractor was not in default, the termination shall be deemed to have been for the convenience of the Owner.  In such event the Contractor may recover from the Owner payment in accordance with paragraph 14.4.2.

14.5   The Contractor May Suspend Work:

14.5.1.  In addition to being entitled to earning interest on unpaid Requests for Payment, the Contractor may, upon fifteen (15) Calendar Days written notice to the Owner, suspend the Work for the Owner's convenience if, through no act or fault of the Contractor, the Professional fails, for thirty (30) Calendar Days, to initiate processing of any Request for Payment or the Owner fails, for ninety (90) Calendar Days, to pay the Contractor any Request for Payment finally certified by the Professional to be due. 

14.5.2.   Except as specifically provided in paragraph 14.5.1, this provision shall not relieve the Contractor of the Contractor’s obligations to prosecute the Work in accordance with the Progress Schedule and without Delay during any disputes and disagreements with the Owner.

ARTICLE 15   DISPUTES

15.1   Claims Under This Article:

15.1.1.  All claims, counterclaims, disputes and other matters in question between the Owner and Contractor arising out of or relating to the Contract Documents or the breach thereof, shall be submitted in writing to the Professional and otherwise processed and resolved as provided in this Article.

15.1.2.  A claim means a written demand or assertion by the Owner or Contractor, which is properly certified, seeking an adjustment in Contract Price and/or payment of moneys due, an extension or shortening in Contract Time, the adjustment or interpretation of Contract terms, or other relief arising under or relating to the Contract, which becomes a claim or dispute after a written determination by the Professional or Owner under the appropriate provision of the Contract Documents.

15.1.3.  Unless otherwise agreed between the parties, any claim that can be resolved under a provision of the Contract Documents providing for or excluding the relief sought by the claimant shall be resolved in accordance with that provision.

15.1.4.  Notice of Claim - Except for Owner claims for liquidated damages, no claim shall be valid unless it is based upon written notice delivered by the claimant to the other party promptly, but in no event later than thirty (30) Calendar Days after the Professional's or Owner's determination giving rise to the claim.  The notice shall include a supporting statement stating the nature of the dispute, the amount involved, if any, and the remedy sought.  The claim submittal with all supporting data shall be delivered within sixty (60) Calendar Days after the determination giving rise to the claim (unless the Professional allows an extension).  The responsibility to substantiate claims shall rest with the claimant.

*15.1.5.  A claim by the Contractor shall be submitted to the Professional and Owner for a recommendation or decision from the Professional and, if necessary, an Owner determination.  A claim by the Owner shall be submitted to the Contractor and the Professional for a written recommendation or decision by the Professional.  The Owner reserves the right to audit, using the provisions in paragraph 11.14, any Contractor claim (or claim package) that the Contractor values at more than $50,000.00.

15.1.6.  Pending final resolution of any claim under this Article, the Contractor shall proceed diligently with the Work and comply with any decision of the Owner and/or Professional.

15.2   Requirement for Certification of Contractor Claims:

15.2.1.  For all Contractor claims seeking an increase in Contract Price or Contract Time, the Contractor shall submit an affidavit, certifying that the amount claimed accurately reflects any Delay and all costs that the Contractor is entitled from the occurrence of the claimed event and that supporting cost and pricing data are current, accurate, complete and represent the Contractor's best knowledge and belief.  The affidavit shall be executed by an officer or partner of the Contractor with proper authority or his/her designee.

15.3   Recommendations or Decisions from the Professional:

*15.3.1.  For Contractor claims under $100,000.00, if requested in writing by the Contractor, the Professional will render a recommendation or decision within thirty (30) Calendar Days after the request and the Owner will issue, if necessary, a determination within thirty (30) Calendar Days after the Professional's recommendation or decision.  For Contractor claims exceeding $100,000.00, the Professional will issue its recommendation or decision and the Owner, if necessary, will issue its determination, within sixty (60) Calendar Days after completing an audit of the claim, or after deciding not to conduct such an audit or, in the alternative, will notify the Contractor of the date when the determination will be made.  In the latter case, a final determination will be concluded within sixty (60) Calendar Days from the date of such notification.

*15.3.2.  For Owner claims under $100,000.00, the Professional will render a recommendation or decision within thirty (30) Calendar Days of the request.  For Owner claims over $100,000.00, the Professional, within sixty (60) Calendar Days, will render a recommendation or decision or notify the Owner and Contractor when such will be rendered.

*15.3.3.  To the extent any Professional's decision is to deny a Contractor claim or to agree with an Owner claim, that decision shall be final and binding on the Contractor, without any determination by the Owner, unless the Contractor files a request for a presentation with the Director-OOF within thirty (30) Calendar Days as required by paragraph 15.4.1.  Unless a claim is made in accordance with these requirements, it shall be waived.

*15.3.4.  To the extent that any recommendation from the Professional is partly or wholly adverse to a claim from the Owner, that determination shall be final and binding on both the Owner and Contractor unless either party files a request for a presentation with the Director-OOF as required in paragraph 15.4.1.

*15.3.5.  To the extent the Professional recommends payment of any Contractor claim which increases the Contract Price, that recommendation shall be subject to a determination from the Owner in a written opinion.  In the event any such determination from the Owner is partly or wholly adverse to the preceding recommendation from the Professional, that determination shall be final and binding on the Contractor unless the Contractor files suit in the Michigan Court of Claims within thirty (30) Calendar Days after receipt of such determination.  Unless a claim is made in accordance with these requirements, it shall be waived.

15.4   Determinations by the Director-IS:

*15.4.1.  If either the Contractor or Owner is not satisfied with any decision of the Professional rendered pursuant to paragraph 15.3.3 or 15.3.4, that party shall, within thirty (30) Calendar Days of receiving that decision, file a written appeal with the Director-OOF.  If a Contractor or Owner appeal is timely filed, the claimant shall be entitled to present its claim, unless waived, to the Director-OOF, or his/her designee, provided that a claim narrative with complete supporting documentation is delivered to the Director-OOF, or his/her designee, within thirty (30) Calendar Days of that party's written notice of appeal.

*15.4.2.  Within thirty (30) Calendar Days after receipt of any such claim narrative, the Director-OOF, or his/her designee, shall schedule the time to start the presentations taking into account the dispute’s complexity and the urgency of its resolution.  Subject to any recognized privilege, discovery shall be available to either party as provided by the Director-OOF, and his/her designee, and shall be concluded thirty (30) Calendar Days before the start of the presentations.

*15.4.3.  During the presentations, the Director-OOF, or his/her designee, shall hear presentations and receive evidence on the matters in dispute, as supported by the statement of the dispute.  The Director-OOF, or his/her designee, shall have discretion concerning the allowability of evidence submitted, and shall not be bound to any rules of evidence other than those he/she promulgates.

*15.4.4.  If the right to a presentation is waived or if a presentation is conducted and the dispute remains unresolved, the Director-OOF, or his/her designee, at his/her sole option, shall specify in which forum the dispute shall thereafter be conducted by issuing a written determination to the Contractor that the dispute if the Contractor so elects, be submitted in writing to:

*15.4.4.1.  The Court of Claims maintained by the State of Michigan for the purpose of adjudicating claims against the State or other appropriate court, or

*15.4.4.2.  Arbitration in accordance with the construction industry rules of arbitration of the American Arbitration Association, subject to the provisions of paragraphs 15.5.1 and 15.5.2, unless the parties mutually agree otherwise.

*15.4.5.  The Director-OOF's, or his/her designee’s, determination on the forum in which the dispute shall be conducted is final and binding upon the Owner and Contractor.  The Director-OOF's, or his/her designee’s determination on the dispute shall be final and binding on the Contractor unless the Contractor files a lawful action in the forum so chosen (Michigan Court of Claims or arbitration) within thirty (30) Calendar Days after receiving the Director-OOF's, or his/her designee’s, determination.

*15.4.6.  If, after such determination from the Director-OOF, or his/her designee, the Contractor properly submits the dispute to the Michigan Court of Claims or requests arbitration, and the final determination of either forum does not increase the Contractor's recovery by thirty (30%) percent or more above that awarded by the Director-OOF, or his/her designee, or voluntarily withdraws the action, the Contractor shall pay all resulting expenses of the Owner (including, but not limited to reasonable charges of attorneys, engineers, others and court or arbitration costs).

15.5   Supplements to AAA Arbitration:

*15.5.1.  No arbitration, arising out of, or relating to the Contract Documents shall include, by consolidation, joinder or in any other manner, any additional party not a party to this Contract, except by written consent containing a specific reference to the Agreement and signed by all the parties involved.  Consent shall be deemed given by any party who has executed an agreement directly with the Owner affected by the Project and containing provisions comparable to those in this Article 15.  Any consent to arbitration involving any additional party or parties shall not constitute consent to arbitration of any dispute not permitted in this Article.  The agreement to arbitrate with any additional party or parties duly consented to by the parties to this Contract shall be specifically enforceable under the prevailing arbitration Law.

15.5.2.  Subject to any recognized privilege, discovery shall be available to each party to the arbitration as it would be available under the general court rules of the Michigan Court of Claims which shall be enforced by the American Arbitration Association.  All discovery and amendments to the prehearing summary shall conclude thirty (30) Calendar Days before the arbitration date.  Failure to provide the foregoing discovery shall render any claim supported by witnesses or documents not so disclosed excludable by the arbitration panel in its discretion.

15.6   Interest on a Judgment; Payment of Judgment:

*15.6.1. If, subsequent to a determination by the Director-OOF, or his/her designee, the Owner or Contractor files a Michigan Claims Court or AAA arbitration action, and the party filing for such action increases its recovery by thirty (30%) percent or more above that awarded by the Director-OOF, or his/her designee, that party shall be entitled to interest calculated in accordance with MCL 600.6013, as amended, whether the action is filed with the Michigan Court of Claims or the American Arbitration Association.

*15.6.2.  After settlement or final adjudication of any claim under this Article if, upon demand, payment by the Contractor is not made to the Owner, the Owner may offset the appropriate amounts against (a) payments due to the Contractor under any other contract between the Owner and the Contractor, or (b) any amounts for which the Owner may be obligated to the Contractor in any capacity.

15.7   Venue; Flow-Through Provision:

15.7.1.  The Contractor agrees to waive jurisdiction and venue, to consent and submit to the jurisdiction of, and not commence any action in other than, a competent State court in Ingham County, Michigan, unless original jurisdiction is vested in the Michigan Court of Appeals, the Michigan Court of Claims or the Michigan Supreme Court, regardless of residence or domicile, for any action or suit at law or in equity arising out of or under the Contract Documents.  The Contractor further agrees that it will have each of its Suppliers and Subcontractors provide similar waivers as those required in this paragraph.

15.7.2.  The Contractor shall insert the provisions of this Article in all Subagreements, altering those paragraphs only to identify properly the contracting parties.

END OF SECTION 00700
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