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A. Respondent Has Emled to Set Forth a Persnasive Basis for the Governor
to Exercise Her Discretion in Favor of a Stay of Proceedings

Respondent’s request féxj a stay raises issues that this forum must seriously
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consider. Any thoughtful lookf at the law will reveal that, while courts view this as a
discretionary question, there are‘ a variety of considerations that are brought to bear in

e
deciding how to exercise that diseretion.

P
I
.

First, there is no absolute right to a stay or similar relief merely because there is a

pending criminal action, nomz;“l:thstandjng the absolutist assertions of the Respondent,

[
Hy
|

Nor is thete, it is widely acknc:nfa"ledged, any constitutional right to such a remedy. See

i i
'

Securities and Exchange Com‘;}iif:sion v. Dresser Industries, Inc., 628 F.2d 1368, 1375
(D.C.Cir., 1980), cert. a'em'eal?"E é449 U.S. 993, (1980). Indeed, as the United States
Supreme Court has advised, coilérgts should be cautious lest “the privilege from the shield
against compulsory self—incximfi:nation . » . (be converted) . . . into a sword.” United
States v. Rylander, 460 U.S. 75:2,’ 756 (1983).

Were this Respondent a%sxlimple police officer about to be removed for simple and

straightforward misconduct, it is ‘highly unlikely that he would be allowed to even hope
[

for a stay. See, for example, ;
Petitioner, a police ofﬁcer with respondent Jamestown City Police
Department (Police Department) commenced this . . . proceeding seeking,
inter alia, judgment prohibiting respondent City of Jamestown and its
Police Department from iproceeding with the . , , disciplinary hearing
against petitioner until the related criminal charges were resolved . . . "[A]
criminal defendant has ho right to stay a disciplinary proceeding pendmg
the outcome of a related criminal trial” . . . (citations omitted) . . . We
reject the contention of petmoner that a stay is required in order to protect
his constitutional rights | ..
Watson v. City of Jamesz‘own 27 A.D.3d 1183, (NY,2006) (emphasis added).

o
o
i

If there is a likelihood ! that a criminal defendant’s right to due process in the
criminal case will be pIeJudlced courts have been more inclined to grant stays.

However, in these cases the Respgndent must at least specify how his rights to a fair trial

3/
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in the underlying criminal casef will be prejudiced, courts have been far more reluctant to

grant such stays: |

The very fact of a parall'ei criminal proceeding, however, [does] not alone
underout [claimant's) privilege against self-incrimination, even though the
pendency of the criminal action “forced him to choose between preserving
his privilege against sélfﬁ-incﬁminaﬁon and losing the civil suit.” This
case hardly presents the type of circumstances or prejudice that require a
stay . . .. (citations omitted), Claimant's failure to indicate with precision
how he would be prejudiced if the civil action went forward while the
criminal action was pefn’ding In state court further leads this Court to
conclude that claimant was not entitled to a stay.

US. v. Certain Real Propg’r"ty 566 Hendrickson Blvd., Clawson, Oakland County,

Mich., 986 F.2d 990, 996-97, (6th Cir. 1993) (emphasis added)

In exercising discretion'in favor of a stay in these situations, courts look for

[
'

‘special circumstances’ to justi‘fj; such a measure. In US. v. Little AL, 712 F.2d 133 (5th

Cir. 1983) (relied upon by théf Sixth Circuit in Certain Property, supra) the court

addressed the issue of special

b
i

parallel pending criminal acﬁc:yi‘li, alone, does not come any where near establishing

(::ircumstanccs and noted that the fact of a separate but

‘special circumstances’: ' !

Such a stay contemplates “special circumstances” and the need to avoid
“substantial and irreparak;'le prejudice” . . . . The very fact of a parallel
criminal proceeding, hawever, did not alone undercut Pollard's privilege
against self-incrimination, even though the pendency of the criminal
action “forced him to choose between preserving his privilege against self-
incrimination and losing illle civil suit.”(citation omitted). This case hardly
presents the type of circuinstances or prejudice that requires a stay.

U.S. v. Little Al, supra, at 136 (emphasis added)

Finally, as we have prevri{o:usly noted’, the reasons cited by respondent in favor of

Ly

a stay, may be overmridden by significant state interests, or as it is sometimes

[

o

' See Baxter v. Palmigiano, 425 U.S. 30,8 (1976) cited in Petitioner’s earlier papers. Respondent dismisses
Baxrer because there were no pending ¢riminal charges. Respondent conveniently ignores that it was not
the current existence of such charges that was at issue. Rather, it was that the constitutional right in
question, the Sth Amendment Right to! protection against self incrimination, was at issue does not require a
stay, whether or not there are pending charges. See cases cited infra.

PRSI
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Ny
characterized, the ‘public interest:’
1
If delay of the noncnmmal proceeding would not seriously injure the
public interest, a court may be justified in deferring it.
Securities and Exchange Cqmmzsszon v. Dresser Industries, Inc., supra, at 1376
(emphasis added). H
This same notion has bééh characterized from the opposite perspective as “public
!
prejudice.” This is delineated in DeVita v. Sills, 422 F2d 1172 (3rd Cir., 1970), where the

Court rejected a blanket assertidhi of prejudice and noted that such an idea;

applies with equal fofte] t0 every situation where civil and criminal
proceedings may arise out of the same factual pattern. If, for example, the
charge against an attomey was embezzlement of a client's funds,
acceptance of plamtlffs position would require that the wronged client
await the completion of a criminal trial before he sought a civil recovery,
because of the possible compulsmn of the sk of a judgment. The same
would be true of every defendant in a wrongful death action; of many
taxpayers; of most ant1trust defendants . . . No authority has come to our
attention for so broad 'a reading of the Fifth Amendment, and the
countervailing poss1b111‘n1es of prejudice to civil litigants militates against
any such extension of: constltutmnal doctrine, Indeed, serious public
prejudice would oceur l;rl this case by a delay in the determination of the
plaintiff's status . [t]hls consideration may we]l bave been the reason for
the prompt heanng ordered by the New Jersey Supreme Court

supra, at 1178 (emphasis added)
In light of these broad pnncxples and limitations, the following pertinent questions
arise: 3

1. Will a denial of the requested stay, i.e. proceeding promptly with the related civil
matter, prejudice the Respondent’s rights at the criminal tial; and, if S0,
specifically how will that prejudice manifest itself?

P

2. Can the Respondent deféﬁfd himself in the civil proceeding, in this case a removal
proceeding, without beinglforced to testify?

i ']
Are there “special mrcumstances in this case, beyond the fact that there is a
“parallel criminal proceedmg,” that would justify a stay of proceedings?

(W3]
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4. Is there a substantial “public interest” in proceeding with the civil matter

expeditiously and avoiding delay so as to avoid “public prejudice”?

In short, the answers to these qﬁeétions appear to be as follows:

A. As the cases cited above note, the respondent must provide spec1fic1ty as to

how the proposed civil proceeding will prejudice his rights in the criminal
proceeding. In thisi case, counsel for Respondent has issued a blanket
objection that Respondent will be “compelled” to testify in the removal
hearing, without arﬂculaﬂng any specific injury that will arise in his criminal
case. Indeed, it cannbt be claimed that the Mayor will be prejudiced in his
cniminal case becatise there is no harm that will result in that case, if he does
not testify in this one If, on the other hand, the Mayor does decide to testlﬁ'
in the Removal prdceedmg, he still has failed to specify wherein he is
prejudiced. ’.;
| [}

. As for the removal case the Mayor, here again, has failed to specify or make a

serious showmg (even through the facts alleged by his attorney) that his
testnnony is necessary to an effective defense to these removal proceedings.
It is clear, even from the Respondent’s papers in this proceeding, that there are
numerous defenses, most of which do not require the Mayor’s testimony - e.g.
“this kind of settlement is always done this way” and “the Council is never
informed;” and “the Mayor simply did what he always does in these
settlements and merely follows his lawyers’ advice.” All of this and much
more can be readily proved through other witnesses (e.g. McCargo, Johnson,
McPhail, Mitchell, Colbcrt—Osamuede) Indeed, since the Petitioner’s case is
largely documentary, it is similarly reasonable to assume and believe that the
Respondent can effecﬁvely put forth his case through documeiits, as well as
witnesses. i

1y
[
i

However, this is not 1‘€6 claim, and we do not claim, that the Mayor may not be
hampered to some’ degree . defending himself at this remowval heanng
Clearly it would be.preferable, were he able to testify in his own defense.”
However, his inability to testify, in and of itself, does not end the Inquiry, as
Respondent would have you believe. There are other questions that must be
answered.

. Other than the fact that this proceeding is of great importance to the Mayor, he

can point to no specxal circumstances” that would compel the staying of this
proceeding and it is of g:eat significance that he has not done so.

? In passing, the Council is also hampered by the Mayor’s possible unwillingness to testify. It could well
be that were he truly compelled to testlﬂr on his own behalf, he may provide essential information for the
Petitioner’s case.

7 Many of the facts relied upon by the Mayor in bis response are either irrelevant or simply false. A good
example, and it is merely one example is his claim that the City Council “initiated” charges against the

1

i

'
'
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D. Finally, thete is cleaﬂy, a profound “public interest” that this matter proceed
promptly, at this tlmc and there is “serious public prejudice” that will result if
these proceedings até stayed. This community desperately needs prompt
resolution of this crisis and a decision of the Council’s Removal Petition, in
order to move forward, end the paralysis of city government and the public ;
tragedy that this personal tragedy has engendered. P

In light of these con51deranons Respondent’s request has not been justified, nor can it
be justified. The competing demands, when. carefully weighed and balanced, strongly

favor moving ahead as quickly aqd expeditiously as possible.
v

ol
B. The “Settlement Agreement” that was Prepared and Signed on October

17,2008 was a Valid Contract and Not 2 Mere Draft, as Respondent Contends

[
t
iy

Respondent argues that ’}]:{e “Settlement Agreement” dated October 17, 2007 was

not a final settlement agreernént, but a mere “draft.” (Respondent’'s Memorandum in
L
v

Response and in Opposition io; Petitioner’s Motion, p. 4). He takes this position,

R
presumably; to justify his failure' to disclose the Agreement, along with its confidentiality

provisions, to the Council or thlé;public. This is both factually disingenuotss and legally

incorrect. A standard deﬁnition’iiqf contract is found in Williston:
i
“A confract is a promise;;or a set of promises, for breach of which the law
gives a remedy, or the' pperformance of which the law in some way
recognizes as a duty.” |, ;
Samuel Williston, A Treatise on the Law of Contracts § 1, at 1-2 (3d ed. 1957).

Whether a valid contraé*lf:?exists is distinguishable from the question of whether
there is a condition precedent: tjo be fulfilled before any obligations arise under that

confract: P (

||
Mayor’s lawyers and the City’s lawyers with the Attorney Grievance Commission. There is no evidence of
this because it is simply an untrue and reckless charge. The grievance investigation was initiated by the
Grievance Commission before the pubhc hearings and the Council passed a resolution that, in light of the
already pending investigation, its Specml Council was to “provide” to the Commission a copy of his

Report. .
i T
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of the agreement must be apprc}&v;ed by the various parties within a particular number of
days), does not diminish its véiliijdity as a contract to settle the case, a valid settlement
agreement. It clearly was valifd;;on October 17™ when it was signed, on October 18%
when the seitlement was broél;g’ht before the Internal Operations Committee of the

B
Council and on October 23™ w}ie:,n the settlement was brought before the entire Council
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“A condition precedent'is a fact or event which the parties intend must
exist or take place before there is a right to performance . . . (citations
omitted). . . A condition'is distingnished from a promise in that it creates

no right ox duty in and of itself but is merely a limiting or modifying factor
. If the condition is no‘c fulfilled, the right to enforce the contract does

ot come into existence . . . Whether a provision in a contract is a
condition the nonfulfillment of which excuses performance depends upon
the intent of the parues to be ascertained from a fair and reasonable
construction of the language used in the light of all the surrounding

citcumstances when they executed the contract.

Knox v. Knox, 337 Mich.’ 109 118 (1953)

That there is a conditionf precedent in this agreement, (i.e. that the monetary terms

'
o

for its consent. i

o “draft” as Respondent claims.
presumably to evade his responsibility to have disclosed the contents of this Agreement
to the Council. It was signed tfc‘);by all the parties (attorneys for Mayor Kilpatrick, the

City, and plaintiffs Brown, Neltjllifolae, and Harris signed on bebalf of their clients) with

“An agreement to settle ja pending lawsuit is a contract and is to be
governed by the legal, principles applicable to the construction and
interpretation of contracts . . . ‘“The primary goal in the construction or
interpretation of any con‘rract is to honor the intent of the parties’ . . . a
‘condition precedent’ is'a fact or event that the parties intend must take
place before there is a! nght to performance. A condition precedent is
d1stmgu1shed from a promise in that it creates no right or duty in itself, but
is merely a limiting or modifying factor.”
Mickonzykv. Detroit New;papers Inc., 238 Mich. App 347, 349 (1999)

Finally, as noted in an earjher brief, the “Seftlement Agreement” of October was

P
[
N

s
i
]»‘
H
I

This claim is another exercise in disingenuity,
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their clients’ approval. n

1ot
[

Although apart from statute a signature is not necessary to the formation
of a contract, it may serve as a manifestation of an intent to make a
contract. Conversely, when one party presents a contract for signature to
another party, the oxmssuSn of that other party's signature is a significant
factor in determining | 'whether the two parties mutually reached an

i

agreement.” I |
Am Jur, Contracts § 174‘

Michigan courts agree:g i‘j“Under contract principles, ‘one who signs a contract
cannot seek to invalidate it on 'the basis that he did not read it or thought its terms were
different, absent a showing of #gud or mutual mistake.”” Parerek v. 6600 Ltd, 186 Mich.
App. 445, 450 ... (1990).” Shefr)r{zan v. DeMaria Bldg Co, Inc, 203 Mich. App 593, 599
(1994) (emphasis added). Seef ;a:lso Kloian v. Dominoes Pizza, L.L.C. 273 Mich. App.
449, at 459 (an attorney’s namc: at the bottom of an email message was determined to be
a subscription amounting to an| ;;'revocable acceptance of a settlement offer). This rule
simply acknowledges common Isense A “draft” would never have been signed, since by
designating it as a “draft” the pa:mes acknowledge that the terms may, indeed probably
will, change again, so that sxgmng a “draft” is counterproductive to the intent of the

parties. i

It is thus clear that on the “Settlement Agreement” of October 17 was a valid

contract and definitely not a me1:-<;a:“draft,” or any other kind of “draft.”
Conclusion E
Respondent argues that. ‘fgr the Governor to exercise her authority under MCL
168.327, it will set a bad precei‘lgnt because she will then have to hold a hearing, weigh
the evidence of official miscond:tifct and consider the possibility of the removal of a major

elected official. In fact the oppééite is the case. The failure to act or delaying action will

9/11
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'Ihls petition, filed by the City Council, claims that the

Mayor settled these cases for h15 own personal and private benefit rather than for that of

set the dangerous precedent.

the public, that in so doing he xlconcealed this fact from Council and the public and that
these actions were unlawful. To[ say that the law that was enacted to address these very
issues should, somehow, not operate to do so would be to undermine the rule of law and
ultimately disrespect the people of this community. Further, failure to act in this matter

will condone and give lmenseE -,tp corrupt, unlawful and neglectful behavior by public

officials. For these reasons, Petitioner respectfully requests that Respondent’s motions be

denied. Further, Petitioner’s motions should be granted.

i Respectfilly submitted,

A

Hy am H, Goodman (P14173)

H Special Counsel to Detroit City Council
i Goodman & Hurwitz P.C.

Do 1394 E. Jefferson Ave.

oy Detroit, Michigan 48207

David D, Whitaker (P40299)

. Special Counsel to Detroit City Council
' 2 Woodward Ave., Room 216
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