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FINAL DECISION

I. BACKGROUND

This matter concerns the application of James Karolak (Petitioner) for a resident
insurance producer license. Petitioner filed his application with the Office of Financial and
Insurance Regulation (OFIR) in September 2010. On the application, Petitioner indicated that he
had never been the subject of an administrative proceeding regarding a professional or
occupational license. During the pre-licensing review, OFIR staff discovered that Petitioner’s
Michigan insurance agent license had been revoked on January 26, 1993.!

Section 1239(1)(a) of the Insurance Code, MCL 500.1239(1)(a), requires that the
Commissioner refuse to license an individual who provides “incorrect, misleading, incomplete,
or materially untrue information in the license application.” Section 1239(1)(b) of the Insurance
Code, MCL 500.1239(1)(b), requires that the Commissioner refuse to license an individual who
violates any insurance law or an order of the Commissioner. On January 3, 2011, OFIR
licensing staff denied the requested insurance producer license based on the existence of, and
Petitioner’s failure to disclose, the prior administrative action.

Petitioner challenged the license denial and a hearing was held on May 24, 2011. On
July 22, 2011, the presiding administrative law judge issued a Proposal for Decision (PFD)
recommending that the Commissioner affirm the license denial.

! Michigan Insurance Bureau Case No. 92-15236-LJUA, Docket No. 92-0905.
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The 1993 revocation order has recently been vacated.
II. APPLICABLE LAW

Consideration of the Petitioner’s request for an insurance producer license requires the
application of section 1239(1) of the Insurance Code, MCIL 500.1239(1), which provides, in
pertinent patt, as follows:

(1) In addition to any other powers under this act, the commissioner may place
on probation, suspend, or revoke an insurance producer’s license or may levy a
civil fine under section 1244 or any combination of actions, and the
commissioner shall refuse to issue a license under section 1205 or 1206a, for any
I or more of the following causes:

(a) Providing incorrect, misleading, incomplete, or materially untrue information
in the license application.

{b) Violating any insurance laws or violating any regulation, subpoena, or order
of the commissioner or of another state's insurance commissioner.

* * *
I11, ISSUES

1. Did the Petitioner’s insurance producer license application include “incoirect,
misleading, incomplete, or materially untrue information” which would require the denial
of a producer license under section 1239(1)(a) of the Insurance Code?

2. Did the Petitioner violate any insurance law, regulation, subpoena, or order of the
Commissioner which would require the denial of a producer license under section
1239(1)(b) of the Insurance Code?

IV. FINDINGS OF FACT

In the PFD, the administrative law judge made 32 numbered findings of fact. (PFD, 14-
20) Findings of Fact 1 through 29 are adopted and made a part of this Final Order. Findings of
Fact 30, 31, and 32 are not adopted.

V. CONCLUSIONS OF LAW

The PFD offered two conclusions of law:
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¢ The Petitioner provided “incorrect, incomplete or materially untrue information” as
those terms are used in section 1239(1)(a) of the Insurance Code and, for that reason,
Petitioner should not be granted an insurance producer license.

¢ The 1993 revocation established that the Petitioner violated the insurance laws of
Michigan and demonstrated “incompetence, untrustworthiness, or financial
irresponsibility in the conduct of business in this state or elsewhere” which, under
sections 1239(1)(b) and (h) of the Insurance Code, precludes the Petitioner from
receiving a resident producer license,

The Commissioner declines to adopt the PFD’s conclusions of law for the reasons stated
below,

Section 1239(1)(a)

The Commissioner recently considered a producer licensing case applying section
1239(1)(a). In that case, Jason Gati v OFIR, Case No. 11-819-L, November 8, 201 1, the
Commissioner wrote:

The purpose of a license application is to provide the licensing authority with the
information needed to determine whether an applicant meets the licensing
standards established by law. An individual who subverts the licensing process
by concealing disqualifying information will be denied that license. Mistaken or
inadvertent omission of information requested should not, by itself, automatically
result in license denial.

X% *
Context is crucial in determining whether a license should be denied pursuant to
subsection {a),

Section 1239(1)(a) is not concerned with inadvertent errors, typographical
mistakes and inconsequential inaccuracies. In assessing licensing applications,
OFIR staff has focused on whether the error, inaccuracy or mistake appears to
have been inadvertent or if it [was] instead employed as a means to enhance the
applicant’s chance of licensure by misleading the agency. Applicants who, by
their false statements, attempt to mislead the agency, can be expected to similarly
mislead the public when self-interest is at stake. Inadvertent errors, by
comparison, do not suggest an applicant presents a similar risk.

In the 2011 hearing, the Petitioner testified that he had stopped working in the insurance
business in 1990 and moved to Montana in 1992. He testified that he did not attempt to renew
his insurance license. He testified that he did not receive any mail regarding the enforcement
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case or the hearing. In evaluating the Petitioner’s testimony, the administrative law judge made
the following findings (PFD, 19):

Petitioner credibly testified that he had not seen the November 12, 1992 Notice
of Hearing and Order to Respond; the January 26, 1993 Motion for Issuance of
Default Judgment; and the January 26, 1993 Order of Default and Final Decision
documents prior to April 2011, and that he had not intended to mislead
Respondent in completing the September [7, 2010 on-line license application.

In light of the specific finding by the administrative law judge that there was no intent to
mislead, Petitioner’s failure to disclose his earlier license revocation does not require the denial
of a producer license under section 1239(1)(a).

Sections 1239(1)(b)

OFIR staff, in its letter denying Petitioner a license, cited section 1239(1)(b) of the
Insurance Code which requires the Commissioner to deny a license to an individual who has
violated an insurance law, regulation, or order of the Commissioner, The 1993 revocation order
was the basis for concluding that the petitioner’s license application must be denied under
section 1239(1)(b). As noted above, the 1993 revocation order has been vacated. It is, therefore,
no longer required that the Petitioner be denied a license pursuant to that provision of the
Insurance Code,

V1. ORDER
It is ordered that:

1. The refusal to issue an insurance producer license to Petitioner James Karolak is
reversed.

2. The Petitioner’s application for an insurance producer license shall be reconsidered in
light of this order. If the Petitioner is in all other respects qualified to hold a resident producer
license, such license may be issued.

R. Kevin Clinton
Commissioner
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PROCEDURAL HISTORY

Appearances: James D. Karolak, Petitioner, appeared on his own behalf.
' | Witliam R. Peattie appeared as Staff Attorney on behalf of the Office of Financial and
insurance Regulation, Respondent.

This proceeding commenced with the filing éf a Notice of Hearing dated
April 22, 2011, scheduling the'contested case hearing for May 24, 2011. The Notice of
'He_aring was issued pursuant to a Request for Hearing received by the State Office of
~ Administrative Hearings and Rules (now thé Michigan Admfnistrative Hearing SYstem)
and an Order Referring Applicant's Petition for Contested Case Hearing to Appeal
Agency Denial of Application for insurénce F?-roducer Licénse and Order to Respond,

dated April 11, 2011, issued by Ste.phen R. Hifker, Chief Deputy Commissioner of the
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Office of Financial and Insurance Regulation, under the provisions of the Michigan
Insurance Code of 1956, being 1956. PA 218, as amerided, MCL 500.100 et seq..
(hereafter “Insurance Code”). '
Attached to the Request for Hearing was a Notice of License Denial and
Opportunity for Hearing, dated January 3, 2011; Applicant’s Petition for Contested Gase
. Hearing to Appeal Agency Denial of Application for Insurance Pr-oducer.l._ic:ense,
received ‘Jahuary B, 2011; and Agency Response to Applicant's Appeal of License
Denial, dated April 7, 2011, |
On May 24, 2011, the hearing was held as scheduied. Respondent called
_ : )
Michele Riddering, Director of Insurance Licensing, and Petitioner to testify. The
following exhibits were offered by Respondent and admittéd. as evidence into the
record: .-
_1. Respondent's Exhibit A is a copy, withlredaction, of the Individual
Licensee Abpiicaﬁon, dated September 17, 2010. |
2. Respondent's Exhibit B is a copy of a National Association of insurance
Commiésionefé (NAIC) 5ackground check, dated September 23, 2010.
3. Respondent's Exhibit C is a copy of a Motion for issuance of Default
Judgment, dated Jan_;:ary 26, 1993; énd Order of Default and Finai
Decision by the Commiésioner of Insurance, State of Michigan, dated
January 26, 1993. |
4. Respondent's Exhibit D is a copy of a letter to Petitioner from Jennifer
Fletcher for fhe Licensing Division of the Office of Financial and Insurance

Regulation (Respondent), dated Septembef 23, 2010. |
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5.

6.

Respondent’s. Exhibit E is a copy of correspondence from Petitioner to
s Jennifer Fletcher for Respondent, dated September 24, 2010.
Respondent's Exhibit F is-a'copy of a Notice of License Denial and

Opportunity for Hearing, dated January 3, 2011.

Petitioner testified on his own behalf. No other witnesses were presented. Petitioner

offered the following exhibits, which were admitted as evidence into the record:

1.

Petitioner's Exhibit No. 1 is a copy of a newspaper notice orr obituary for
Chester L. Karolak’s. death on July 27, 2002, offered to show the
daughtet~iﬁ~iaw status of “Margaret Kéroiak”, siéier—imlaw to Petitioner.
Petitioner’s Exhibit No. 2 is a copy of a Birth Record for Liberty Karolak,
Petitioner's daughter, offered to show P‘etitioner’s- Troy, Michigan address
on February 27, 19_9,1. |

Petitioner’s Exhibit No. 3 is a copy of an Enlistment/ Reénfistmen_t
Document, Armed Forces of the United States — Air National Guard,
offered to show Petitioner's Troy, Michigén address on April 30, 1991.
Petitioner's Exhibit No. 4 is a copy of a Marriage License, State of
Michigan, dated January 14, 1991, offered to show Petitioner’s Troy,
Michigan address, and Certificate of Marriage, dated January 18, 1981.
Petitioner's Exhibit No. 5 is a copy of a Montana Eighteenth Judicial -
District‘Court Decree of Diséolution (page 1); dated August 31, 1993,
Petitioner's Exhibit No. 6 is a copy of Applicant’s Petition for Qontésted

Case Hearing, dated January 6, 2011.
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The record was closed at the conclusion of the hearing.

ISSUE AND APPLlCABLE LAW

- The central issue presented in this matter-is whether Respor-l.dent has
‘ prﬁperly denied Petitioner's application for a resident in'surancé producer license under
Sections 1205(1)(b) and 1239(1) bf the [nsurance Code, whic;,h -provide in pertinenf part
as follows:

Sec. 1205, (1) A person applying for a resident insurance
producer license shall file with the commissioner the uniform. -
application reguired by the commissioner and shall declare
under penalty of refusal, suspension, or revocation of the
license that the statements made in the application are true,
correct, and complete to the best of the individuals
knowledge and belief. An application for a resident insurer
producer license shall not be approved unless the
commissioner finds that the individual meets all of the
following: ***

(b) Has not committed any act listed in section 1239(1).
MCL 500.1205(1)Xb).

Sec. 1239. (1) In addition to any other powers under this act

. the commissioner shall refuse to issue a license under
section 1205 or 1206a, for any 1 or more of the foliowing
causes:

(a) Providing incorrect, miéleading, incomplete, or materially
untrue information in the license application.

(b) Violating any insurance laws or violating any regulation,
subpoena, or order of the commissioner or of another
state’s insurance commissioner.

(h) Using fraudulent, coercive, or dishonest practices or
-demonstrating incompetence untrustworthiness, or financial
irresponsibility in the conduct of business in this state or
elsewhere. MCL 500.1239(1)(a), (b) & (h). '
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SUMMARY OF EVIDENCE

i

The following is a summary of the pertinent evidence presented at hearing
in this matter:

Testimony of Michele Riddering

Michele_ Riddering testified as a witness for Respondent. Ms. Riddering
“stated that she has been the Director.of Insurance Licensing for the Office of Financial
and Ipsurance Regulation (Respondent) since Sep'tember 2010. She‘was prev-iously
the Insurance Licensing Manager for Respondent. In her current position, she
oversees the handling of license applrications and works with licensing technicians
coﬁcerning license denials.

Ms. Riddering stated that Respondent's Exhibit A is a copy of the |
electronic application received on September 17, 2010, in which Petitioner eppiied on-
line, _answered the same questions as on the paper application, and submitted an
electronic signature.

Ms. Riddering indicated that when a license application is received,
Respondent’s staff performs a background check for criminal history. 1t is also standard
practice‘to eheek the National Producer Database for prior administrative action. In this
case, it was reported on a Database printout that Petitioner had a pre;vieus insurance
producer licehse that was revoked by the State of Michigan in 1993 for
. “mis_appropriation of premium”-. [Resp. Exh. B]. Respondent’s staff then pu‘ited the
enforcemee‘t. file concerning Petitioner, which conltained a Motion for Issuance of Default
Judgment and Order of Default and Final Decision, date& January 26, 1993. [Resp.

- Exh. C].
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The Proof of Service for the Order of Default and Final Decision shows the
- signature of "Margaret Karolak” as thé ‘authorized agent” for Petitioner and is dated
November 18, 1992. [Resp. Exh. C]. o

- After this background check, Respondent’s licensing technician, Jennifer
Fletcher, sent a letter of inquiry to Petitioner via E-mail on September 23, 2010, asking
why the prior administrative action had not been disclosed on the Iicehse application.
[Resp. Exh. DIl On September 24, 2010, Petitioner telephoned Ms. Fletcher.
Petitioner also submitted correspondence regarding the correct spelling of his last namé
(indicating that it was “Karolak” not “Karolek™). [Resp. Exh. E].  Petitioner's
correspondence did not satisfy the concérns in Respondent’s Iettér of inquiry. [Resp.
Exh. D]. On the Order of Default and Final Decision, Petitioner's last name had been
spelled correctly as "Karolak” and everything in Respondent's system is based on
Social Security number. There was a match of the Social Security number and other
iQentifying information With the prior administraﬁve documents shown in Respondent’s
Exhibit C. Petitioner's last name was noted to be misspelled as "Karolek™ on the
electronic application and on the National Producer Database printout. [Resp. Exh. A &
Bl.

Ms. Ridder]ng stated that at the fime of his application, #etitioner did not
supply any of the administrative documents contaihéd in Respondent’s Exhibit C. On
his on—liné application, Petitioner answered “No” to the quéstion of whether he had ever
been named or involved as a party in an administrative proceeding regarding any

ptofeésiona] or occupational license. Ms. Riddering testified that “No” was not a correct
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_answer, and she is not aware of any reason why Petitioner would have -thought tﬁat
“No” was a correct answer.

It is Ms. Riddering"s- opinion, as Licensing Director and as the‘ pefson who
* reviewed .th_e application material, that Petitioner should not be granted an insurance |
producer license based on his failure to correctly or combiéte_ly aﬁswer the questions on
the license apblication. She believes that there are grounds -to deny the application
based on Petitioner suppiying inéérrect or inéompiete information, and based on the
prior administrative action.I She made a regommendation to Jean. Boven, the Dépu.ty -
Commissioner for the'Licensing & Product Review Division, that Petitioner's app[icatibn‘
be denied. A Notice of License Denial and Opportunity for Hearing was subsequently
issued, which is a standard document. Ms. Riddering believes that the Noﬁce of
License Denial accurately states the reason for denial of the iiceﬁse application. [Resp.
Exh. F].

Testimony of Petizfioner

Jémes D. Karolak, Petitioner, was first called to testify by Respondga:nt,
and then festified on his own behalf. He stated that he has resided in Gregory,
‘_ Michigan for the past five years. He received a Bachelor's degree from the University of
Michigan in 1981. | |

| Petitioner testified that in 1988, he started working in the insura_nce
industry as a resident insurance producer. He worked as a ‘fcaptured agent” for Alistate
Insurance in Novi, Michigan. He stated that he left Alistate Insurance \}oluntarily in

September 1989, He had been an insurance producer for auto, homeowners.and life



Docket No. 2011-519
Page 8

insurance products. When he left Allstate Insurance, he sold his book of business back _

to the company.

Petitioner stated that when he left Allstate Insurance, he did not give

authority to anyone there to continue to sell insurance in his name or capacjty. He was’

"going through a divorce at the time from Michelle Karolak. | After his divorce, he.

continued to five in the marital home at 3427 Woodland in Royal Oak, Michigan, which
.Was a rental house. In 1989, Petiﬁ’oner moved out of the Royal Oak houéé and his
brothfar, Kenneth Karolak, and sister-in-law, Margaret Karolak, moved fi"l._ ‘(Petitioner
indicated that although Margaret and Kenn;ath were later in the -process of divorcing,
Kenneth died while they were still married.) He then moved to the address of 5858
Niles in Troy, Michigan. |

Petitioner testified that after 1989, he did a lot of “handyman” work on his

~own: He had left his job with Allstate Insurance, because he “didn’'t have the drive”

anymore. He stated that in order to sell insurance, one has to have enthusiasm and the
divorce took everything out of him. He cashed in his business with the company for a
$2,000 payout. He does not recall who his sﬁpewisor was at Allstate Insurance.
According to Petitioner, after he left Allstate Ihsurance in 1889, he did not
réceive any‘residuai commission amounts. He was still getting phone calls from car

dealers to sell insurance, however. For about one month around January and February

1890, he tried to become an independent agent working with car dealerships in “high-

risk” insurance. He testified that he wrote a couple pieces of insurance during that time.

He assumed that he was still licensed as an insurance producer at the time, because

otherwise the insurance companies (Citizens Insurance and a couple of other
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companies) wou-ld not have accepted his applications. When he had worked for Allstate
_ }nsurahce, the company tock cafe of the licensing requirements. He thought that the
license period was for five years. He did not ever pay a renewal fee.

| Petitior)e'r testified that he did not write any insurance after January and-
" February of 1990.& He does not know what timeframe the allegation of $131.80 as set
forth in ’R‘espondent’s Exhibit C involves, He ‘sold insurance for Citizens Insurance in a
pdol s‘ystem., He was not seili-ng inéurancé for Citizens Insurance in 1993, however.
He did not attempt to work in insurance in Michigan or any other state after 1996.

For a period of time, Petitioner worked as a regional manager for a
franchise business, Service Brands. He then worked in cable sales for 10 years.

On September 17, 2010, Petitioner signed and submitted an A0n~line
application for an insurance producers license in Mic.higan.A He submitfed the
application because he wants to return to the insurance business, and would like to
~work at the Combined Insurance Company in Okemos, Michigan seliing heailth and
accident insurance. He testified that he has gone to school for the license, but has not
solicited insurance.

Petitioner testified that he -answered “No” on the on-line application to the
-q.uesti.on of whether he had ever been named or involved as a party in an administrative
action regard?ng any profeésional or ocbu_pationa! license or regisfrgtion. He answered
“No” to the best of his knowledge at the time. He testified that “.No" was a “very correct
aﬁswef’ because he on{y-beca%ne-aware in April 2011 of the- prior administratiﬁe ,
proceeding shown in Respondent’s Exhibit C. The filr:st'time that he saw the 1893

documents revoking his insurance producer license was in April 2011. When Jennifer
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Fietcher from Respondent’s office first asked him ;[O explain the matter from the prior
proceedi_ng, he said that he had no idea what it was about. At the timle, he thought that
it must have been an issué of identity theft. [Pet. Exh. 6]. He was comp‘l.etely “‘clueless”
about the prior administrative action against him.

*On the Notice of Lice_nse' Denial and' Opportunity for Hearing, Peﬁtidner
indicated identity theft as an explanation for why the background check showed a prior
administrative action. [Pet. EXh-. 6]. Respondent wouid not teH- him at the time whaf the
matter was about, ‘so he as‘sﬁmed-there was identity theft.. He told Ms. Fletcher to. p.uH
the record. Howsever, when the récord was pulled, he was nbt told what the matter was
about.

Petitioner testified that he has not sold insurance since September 1989,
He does not know whether he was licensed in 1992; he thought his license had lapsed
out. He left Allstate Insurance in September 1989. ‘He did not receive any type of
commission for insurance sales after September 1889. He thinks he signed a written
resignation as an employee of Allstate Insurance. There are two divisions in Allstate,
and one diviéion did not communicate with the other division. It was Allstate’s
responsibility to notify its divisions that he was no longer employed. He does not know
why: Celtic Insurance Company would think that he was an active agent after 1988.
| Petitioner stated that in the late 1980’s, he participated in the Auto
F’Iaclzeme.nt Facility for high risk insurance., In that éapacity, he would receive a
commission from the insurance company. He recalls that he received commission from
_ Citiiéns Insurance Company. He does nét know whether his address of record with

the Office of Financial and Insurance Regulation (or its predecessor agency) in 1992
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was 3427 Woodland, Royal Oak, Michigan, but it was not his legal address. His driver’sv
license reflected differently. He was not a;waré that he had to suppiy_the Office of
Financial and Insurance Regulation with his new address of record, becatise he had left
the insurance industry. He does not recall having notified the Office of Financial and
Insurance Regutation in writing that he was leaving the insurance industry. He thinks.
that the State of Michigan would have known that he had left the business because the
| Stéte would not see any rﬁore do'cumenta_tioﬁ from the companies that he worked Wifh.
He thinks that he can dispute that he had valid insurance éppqintments until.1993.

Petitioner testified that he recalls that in 1991, he rode with an. insurance

company (which might have been Celtic Insurance Company), for two weeks but he did
not write any insurance or receive any compensation at that time.  He recalls that he
did not like the way that the company did business, so he walked away. He did not
receive any compensation from his time with the company. He did not supply the B
;:ompany with a resignation notice because it was an independent agent, rathér_ than an
employee, situation. He -did not have an appointment with Global Life and Accident
Insurance Company, and he did not write insurance for that Company. He recalls thaf
‘he was "just riding with people” to see if he wanted to-work with them. He doe_s not
-know who “Mega Life” is, and does not recall requesting an appointment with that
cofnpany in 1991. He does not recall seeking an éccident, health and life appointment
between May and December 1990 with United American Insﬁrance Company. When
he wrote “identity fféud,” on the petition for hearing, he thought that those folks had

done something funny with his name. The company he rode with temporérily was just
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someone in Michigan who worked out of his house. Petitioner testified that .he did not
trust the pe(soh.

In 1992 and 1993, Petitioner’s “ex-siéter—in—!aw”, .Margaret Karolak, was
living at 3427 Woodland in Royal Oak, Michigan. He did not héve a relationship with
her at the time. In 1992,. Petitioner was still living in Troy, Michigan. In the spring of
1992, he moved to Montana. He did not give tﬁe State of Michigan notice of his change
of address. He did not notify the Iibrary of his.‘change of address for' his library card
either. Hé testified that he did not realize fhe importance of notifying Respondent of his .
change of address, because he was not writing any more insurance. There was nothing
to be lsent to him, because hﬁe had no further dealings with writing insurance. Hié “ex-
sister-in-law”_did not fdrwafd any mail to him, or tell him that any documents had been
received. He had no relationship with the family. He did not have a corresponding
relationéhip with Margaret Karolak in November 1992, His family had a problem with
his girlfriend at the time, and that is why they left the state of Michigaﬁ. He did not ever
authorize Margaret Karolak to sign for him. |

. Petitibnervtestified that he has _recentiy asked Margaret Karolak why she
‘signed the certified mail receipt for him, and she could not answer the questioh. She
did not remember the documents. She should not have signed for him, because she
had no authorizatiqn to do so.- Petitioner's brother and Margaret Karolak were
separated at the time in 1992, and she had a different address in Rochester, Michigan,
as shown on the certified mail receipt contained on Respoﬁdent’s Exhibit C. He thinks
lthat Margaret Karolak must_have been visiting his brother at the 3427 Wbodland, Royal

Oak address at the time; He wa_é not aware at that time that Respondent could send
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notices to his last known éddress of record. Margaret Karolak should not have signed
for the documents as his “authorized agent”. If she had not signed, the docurﬁents
would have been sent back so that Respondent would have been then aware that he
" had not been served. [Resp. Exh. C]. Respondent-would not have known his correct
address without checking with the Sec;retary of State for his driver’s license address; he ‘
understands now that Reséondent would not have checked with the Secretary of lS’iate
Petitioner testified that in 1992 and 1993, he Was not working in the
insurance industry at all. He was doing odd jobs and was enlisted in the Air Force. In |
- 1993, Petitioner's mail was not being forwarded to anothér address. He did not receive
any notice of charges or a scheduled conference or hearihg. Allstate Insurance did not
notify him of any pending charges. The post office oniy forwards mai[ for a year, and
would have stopped in this case in 1990. At the beginning of 1892, he was living at
5858 Niles in Troy, Michigan. He has provided Respondent with a copy of a Marriage
License from January 1991 and Birth Certificate from 1991, and an enlistment papers
from the U.S. Air Force from 1891. In 1993, he was iiving'_ in Montana. He has
documentation showing his divorce decree in Montana in 1993. [Pet. Exh. 1-5)].
Respondent denied tﬁe license application on’the belief that he éupplied
incorrect and incomplete information, based on his previous revocation. At the time that
he submitted the application, it was a true statement that he had no prior administrative
action because he was unaware of the previous rercati;)ﬁ. He did not think th.at there
wés any probl_erh_with his prior insurance license. He never stole any money or touched

any type of inappropria_te funds. He did everything “right and legal”. He saw no reason
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to check his license history; The next ti;;ne, he will know that he has to supply an
updéted address to Respon&ent.
Petitioner tesfiﬂed that he nevef received any notice 61‘ allegations against -
“him _By Respondenf. He never granted Margaret Karolak the authority to act on hié
behaif. Petitioner's _Exhibit No. 1is a-dea{hr notice or obituary showing Margaret' Karolak
- as his sister-in-law, nét his wife or blood relative. _He did not notify Respondent of"his
new address when he moved. He married Kiristin on January 18, 1991; his Certificate of
“Marriage shows a Troy, Michigan address on ‘that date.’ [Pet. Exh. ‘4]; Petitioner's
. Exhibit No. ‘2 is a Biﬁh Record for Petitioner's daughter on February 21, 1991, which
shows a Troy, Mi’chigan address. His enlistment document (for weekends) on Aprii 30,
1991, shows a Troy, Michigan address. [Pet. Exh. 3]. In August 1993, he was divorced
from Kristin in Montana. He offered the first page of the divorce decree, which shows
that his wife had been domiciled in Montana for more than 90 days (but does not show
his own address). [Pet. Exh. 5]. Petitioner testified that later that year, he came back
to Michigan, .

FINDINGS OF FACT

Based on the entire record in this matter, the following findingé of fact are

- established:

1. James Karolak, Petitioner, was previously licensed as a -resid-ent
insurance agent in the state of Michigan. F‘or purposes of 'iice.nsure with
Respondent; the Office of Financial and Insurance Regulation or its
predecessor agency (the Insurance Bureau), Petitic;nér’s address of - -

record was 3427 Woodiénd in Royaf Oak, Michigan, which was
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Petitioner’'s home with his wife at the time, Michelle Karolak.

~Inthe late 1980’s, Petitioner was employed with Allstate Insurance, selling

auto, homeowners and life insurance products,

In or around 1988, Petitioner became divorced from .Miéhei!e Karolak, but

" he continued to live for a peridd of time at the 3427 Woodland, Royal Oak,

Michigan address.
In or around September 1989, Petitioner ended his employment with
\\ .

Allstate Insurance and he sold his book of business 1o the company.

-~ In or around 1989, Petitioner moved out of the 3427 Woodiand, Royal

Oak, Michigan addresé, and his brother, Kenneth Karolak and sister-in-
law, Margaret Karolak, moved in.

In January or February 1990; Petitioner worked for about one month as an
independent insurance agent selling “high risk” auto insurance. Petitioner
acknowledged in his hearing testimony having sold some insurance
policies for Citizens Insurance during this timeframe.

Petifioner credibly testified that for aboﬁt two weeks'in. 1991 he tried out
anothgr company, but he did not becom_e its emptoyeé or write insurance
through that company.

In January 1991; Petitidner became married to Kristin Keenan. In 1991,

Petitioner was living at the address of 5858 Niles in Troy, Michigan. [Pet.

Exh. 2, 3&4].

In the spring of 1992, Petitioner moved to Montana.
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10.

11

12.

13.

14.

")15"

On August 13, 1993, a court in the state of Montana entered &' divorce
decree by default, after Petitioner did not appe'ar in coﬁrt. -Petitioner’s wife
was found to have been domiciled in Montaﬁa for more than 90 days.
[Pet. Exh. 5].

Petitioner acknowledged .in his hearing testimony that prior to the 2010

license application at issue,- he did not update or change his address of

record with Respondent from the 3427 Woodland, Royal Oak, Michigan

7 address.

Respondent was authorized under the provisibns of the Insurance Code to
send notices of hearing or service of process to Petitioner’s last known

address of record. [Resp. Exh. C]. As such, Respondent reasonably

_ relied upon the address of record information that had been supplied to it

by Petitioner.

in or around the fall of 19892, Respondent rec:t_aived‘ én allegation against
Petitioner concerning his having failed to return $131.80 in unearned
commissions to .Ciiizens Insurance. [Resp. Exh. Cl. .
Respondent sent notice to Petitioner of an opportunity to respond fo the

allegation at a scheduled compliance conferénce. The notice of

- compliance conference was likely sent to Petitioner at his last known

address of record for purposes of his insurance. produ_ber license, being
3427 Woodland, Royal Oak, Michigan. [Resp. Exh. Cl.
Petitioner did not appear at the scheduled compliance conference. [Resp.

Exh. Cl.
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16. “On November 12, 1992, the Commissioner issued an Order for Notice of

17,

18.

19.

Hearing, Order to Respond, and Designation of Administ‘rativé Law Judge, N
with an attached Notice of Hearing that set February 1, 1993, as the

'schedﬁled hearing déte. These documents were sent by certified mail to

Petitioner at his last known address of record for purposes of his resident

insurance produce‘r, I‘icense, being 3427 Woodland, Royal Oak, Michigan.

[Resp. Exh. CL. |

Cn Noyember 18, 1992, Petitioner's then sister-in-law, Margaret K_arolak, .
signed as his “auth'orfzed égent” for .receipt of the certified mailing that

contained the Notice of Hearing, Order to Respond and Designation of
Administrative Law Judge.

Margaret Karolak stated on the November 18, 1992 certified mail receipt.
that her address was "511 Marquette, Rochester, Michigan”. She and

Petitioner’s brother were likely separated at the time, but she apparently

_ returned at times to the 3428 Woodland, Royal Oak address, and received

mail sent to that address. [Pet. Exh. 1; Résp. Exh. Cl.

It is more ‘]ikely than nc;t that at times relevant, Petitioner had not expressly
authorized Margaret Karolak to be his “authorized agent’ for purposes of
receivihé mail sent to him from Respondent, but he likely-gave hér such
az;lthorization on a de facto basis because he knew that she had earﬁer
moved in to the 3427 Woodland, Royal Oak, Michigan address and he
allowed the address to remain his address of record for purposes of his

license with Respondent. [Resp. Exh. C].
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20,

21,

22.

23.

24,

Petitioner did not respond to the November 1'2, 1992 Notice of Hearing

within 20 days of the signing of the c:ertiﬁed mail i'eceipt on November 18,

1992, as required by the Commissioner’s Order to Respond. [Resp. Exh,

Cl

On January 26, 1993, Respondent’s staff petitioned the Commissioner to

“enter a default judgment and final order for the reason that Pétitioner had

failed to answer or appear or othéMise respond to thevNotEce of Hlearing
as required in the Order to Respond. [R‘esp. Exh. C]. |
On January 26, 1993, the Commissioner issued an Order of Default and
Final Decision, in which Petitioner was ordered to cease and desist from
operating in such a manner as to violate the Insurance Code, and to make
restitution to Citizens Insurance Company in the amount of $131.80 within
30 days. The Commissioner’'s Order of Default and Final Decisibn further
revoked Petitioner's insurance pr’odu.oer license and dismissed the

pending administrative hearing. [Resp. Exh. Cl.

~ On September 17, 2010, Petitioner submitted an on-line Application for an

individual Producer License/Registration to the Office of Financial and
insurance Regulation, Respondent. [Resp. -Exh. Al

Cn the on-line Application, Petitioner answered “No” to Question #2, which
asked whether he had ever béen named or involved as a paﬁy in an
administrative proceeding regarding an& professional  or occupational

license or registration. [Resp. Exh. A]. :
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25.

26.

27,

28,

- 28,

The on-line Application information received by Respondent contained a

misspelling of Petitioner’s last name as “Karolek,” rather than “Karolak’.

[Resp. Exh. Al.

By letter dated September 23, 2010 sent'by. E-mail, Jennifer Fletcher, a

—licensing technician for Respondent, requested- that Petitioner verify

information fouhd in a background check on the National Producer

Database through Social Security number match regarding prior

. administrative or reguiatory action. Petitioner telephoned Ms. Fletcher in

response, and indicated that he was not aware of any prior administrative
action against him. [Resp. Exh. A, B&D].

On September .24, 2010, Petitioner sﬂbmitted cotrespondence o
Respondent concerning the correct spelling of his name and aiso'suppiied

a photocopy of his Michigan driver’s license. [Resp. Exh. E].

" On January 3, 2011, Jean M. Boven, Deputy Commissioner for the

Licensihg & Product Review Division within the Office of Financial and
Insurance Regulation, Respondent, issued a Notice of License Denial and
Opportunity for Hearing. [Resp. Exh. F].

Petitioner credibly testified at hearing that he had not seeﬁ the November
12, 1992 Notice of Hearing and Order to R-espond; the January 26, 1993
Motion for Issuance of Default Judgment; and the January 26, 1993 Order
of Default and Finé] Decision documents pfior to April 2011, and that he
had not intended to mislead Respondent in completing the September 17,

2010 on-line licensé application.
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30. .

31.

32.

Nevertheless, the information provided by Petitioner on the on-line license
application was incorrect, incomplete and ma{eriai[y untrue, P-etiti_oner
answered “No” to the gquestion of whether he had ever been named or
involved as a party -ih an administrative proceeding regarding a;ny
proféssional or occupational license or registration; and that answer was
not materially true lor comp!ete.

Having held a resident insur'anée rproduc'er license to sell or write
insurance in the state of Michigan, Petitioner had reason to know the
status of his license at the t.ime of his application for a hew license.

The underlying basis for Petitioner’s Iicensé revocation was an alleged
failure to return $131.80 in unearned commissioné fo Citizens Insurance,

which was found by default to be proven and is reasonably construed to

- constitute " a demonstration of incompetence, untrustworthiness, or

financial irresponsibility in the conduct of business in this state or

elsewhere. [Resp. Exh. Cl.

CONCLUSIONS OF LAW

Respondent has the burden of proof in this matter to show by a.

preponderance of the- evidence the legal basis for its action to deny Petitioner's

application for licensure. See MCL 500.1239(2). Under Sections 1205 and 123¢ of the

Insurance Code, supra, the Commissioner shall deny an application for a resident

insurance producer license where an applicant has provided incorrect,- misleading,

incomplete, or materially untrue information in a license application, violated ‘any

insurance law or order of the Commissioner, and/or demonstrated incompetence,
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untrustworthiness, or financial irresponsibility in the conduct of business in this state or
elsewhere. See MCL 500.1205(1)(b) and MCL 500.1239(1)(a), (b) and (ﬁ), as émended
., by 2008 PA 422 & 423, which amendments became effective on January 6,:2009, prior
to the license aprpiiqation at issue here.

Based on th_é above findings of fact, Respdnden_t has shown by a
preponderance of the record eviden;e that F’“etitioner, in submitting his September 17,
2010 on-fine license app[iéation, provided information concefﬁing his relevant.[icense‘
- status and history that was “incorrect,” “incomplete” or “materiall'y untrue” within the
meaning Aof Section 1239(1)(a), V\J;hich. now preciudes his licensure as a résident
insurancé producer under Section 1205(1)(b) of the msurénce Code.

. Further, Respondent has shown by a preponderance of evidence that
Petitioner's license history in this state inciudes a revocatiozj by the Commissioner
based on a default determination of alleged faéts that are reasonably construed tb
constitute a demonstration of .“incompetence, untrustworthiness  or financial
irresponsibility in the conduct of business in this state or elsewhere” within the meaning
of Sections 1239(1)(b) and (h) of the Insurance Code, which now precludes his
licensure as a resident insurance pfoducer under Section 1205(1)(b) of the Insurance

Code.

PROPOSED DECISION.

Based on the above findings of fact and conclusions of léw, the
undersigned Administrative Law Judge proposes the following o the Commissioner:
1.-  That the above findings of fact and conclusions of law be adopted

in the Commissioner's final decision and-order in this mattér; and
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é. ~ That the Commissioner take action on the Notice of License Denial
under MCL 500.1205(1)(b), éonsisten’t with the above findings of

fact and conclusions of law; and | |
3. o Th;at-the Commissiqnér take any other action in this matter deemed
‘-appropriéte by the Commissioner. under the provisjohs of the

insﬁrance Code. |
EXCEPTIONS

Any Exceptions.to this Proposal for Decision should be filed in wfiting with |
the Office of Financial and Insurance Regulation, Division of Insurance, Attention: |
Dawn Kobus, P.O. Box 30220, Lansing, Michigan 48909, within twenty (20) days of
issuance of this Proposal for Decision. An opposing party Amay fiié a response within

ten (10) days after Exceptions are filed.
. [;

K rece o Yol
Lauren G. Van Steel
Administrative Law Judge






