bruga@‘cla-tr.l.{h.!ll com :

__.._2011‘PA4(Emergen Manager) (repe
2012 Plo]:2>osal 1) & PERA Section 15(7
sz (MCL §4 3 215(7)) (notrepealed by 20
SnProposald) o oo
¢ PERA Section'15b (2011 PA'54)"
;=",,¢‘(MCL §423. 215b). £ e
- Publicly. Funded-Health Insuranc
* Conttibution Act (2011 PA 152) (MCL §15 561
’ et seq) (t.¢., hard cap.or 80/20).

©2Dl3:Cla:k Hill PLC =




school _employe cand __aibargammg R
repl esentative 'of-lts employees. shall not-

mg sub]ects

The prohlblted sub]ects listed w1thm
PERA 15(3) are ™. within'thesole - =
authonty of: the pubhc school employe'
= e’ :

102013 Clark

':Mtchzgon,State AFL CTO.9. MERC, 212 M1ch App 47
487(1985), . aff'd 453 Mich 362 (1996)

: ".-:PSB may not be: sub}ect of enforceable contract p1 ov151ons
No duty to bargaln 1egmdmg aPsp;

:uEmployerm _
‘See also, Kalamazoo Publzc Schivols and Kalamazoo S
‘Education: “Association and Lori Erk,: C12D-074. (12/14/12';}
‘MERC decision without. exceptlons) language within'
“contract concerning teacher transfers unenforceaple
_prohibited subject and thusiteacher hasno claim -«
~against KEA for refusing to puirstie teacher’s transf
‘grievance; (20 day order; no precedential- value )

o013 Clark Bl PLC T T




el SECtIOI’L 15(3)(a) Pohcyholder status
s Section. 15(3)(b) School starting day,
. Section’ 15(3)(c) Compos ion, of school 1mprov _

- committee. .
“Section 15(3)((1) School’ of chome enrolimen :
<147 Section 15(3)(e) Authorizing a ‘public school acaciemy
. 318ect1on 15(3)(f) Subcontractmg non-instructional <= -
services..: .
Section 15(3)(g) Use- of Volunteers

-Section 15(3)(h) Expenmental/pﬂot programs/use of
--_tec}mology to dthEl educ: tlonal services and
.programs. ...,
Section 15(3)(1) Stuke penaltles

0013 Cark Hll PLC 7 &

o -;_Effectwe;]uly 19,201 :
Seven more mohlblted sub1ects

013 Clas HINPLE
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Inter mediate: ducatmn / .
ISD, CU12; B;_OO9 (August 24, 2012_‘--: Stern)
"Union may ot ms1st o incls on of piohlblted sitbjects in
* SUCCessor, agreement :

“Repeated lnslstence on’ Clus10n v101at ' duty to bargai in,
‘good faith, : s

Ionm Publzc Schools [I?’ld Ionm Educatzon Assoc, to ;
C12 B-094-& CU12 C-013 (March 29, 2013, ]! Stern)
(“2011 PA103 radically alteted the. landscape of -
bar; gammg for: ‘public school empioyers and: the
unions 1epresentmg their teachers.”

@033 Clark Ml PLC .
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‘Treatmenit of baro ammg 1
the education reform :
= ‘Ancillary Staff,”
+ Greater. ]ob security.
More favored tréatm
Rare excephons
“Board. pohCLes and administrative gmde]mes, :
: qulaterally-='developed by DlStI‘lCt ':’replace COIltI act -
“provisions..

LPS, fﬂed_ m01e htlgatlon

@013 Clark Bl PLCY |




__ AL]V Peltz 1ssu'ed' a verbal rulmg, k : :
: wntten dec151on that the plocessmg of a gnevance o

:Tplohlblted sub]ect constltutes a VIOlatIO
"?duty to bargain'in good falth

©2013 Clar HIlt PLC: ;

I.' Stem)(prachce of perrmttmg teachers to choo:
: smgnmen’fs after 1ayoff a PSB) except1ons fﬂed

) Peltz)(”any Cr1te1‘1aio1 pohcy (pr usly,
_hlch would have constramed the (teache :

€201 Clark FT PLC




Retain CBA language as applicable to

@013 Clark FUILBLC ., 520 7

Sec. 1248, (1) For téachers, all'of the rollowing -
-apply to policies regarding personnel decisions
“when conducting a staffing or program reduction
.or any other personnel determination resulting in
he-elimination of a position, wheh conductirig a
recall from a staffing or program reduction or any.-:
other personnel determination resulting in th
elimination of a-position, ot in hiring after
f'staffing'+br;gr'ogram' reduction or any oth
-personnel determination resulting in-the ==
-elimination of a position by a school district.or -
intermediate school district: = 2

©2013 Clark Hill PLC -
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performance evaluatlon system under
'sectlon .i1249 1s not glven anv Dreference

_6;)101'3_6151% Hi




.Z§ 38; 2a. P iy .te :
'effec’ave or ]rughly effectlv ; dlsplacement

as: effectwe or highly effectlve on hlS ot her
most recent annual year—end performance
evaluation’ under section:1249 of the 1ev1sed
“school cade;. 1976 PA451;-MCL.380. 1249, s
not subject to being chsplaced bya teacher on’
'_contmumg teriure’ solelv because ’che othel

‘ .+ has conlinuing tentire.

f‘-?erformance ‘evaluanon sﬁrstem under se tion
1249, and the ‘personnel decisions shall be
jmade based on:the followmg factors

Individual pelformance majorits
= Emdence of student growth predommant factor.
Pedagogmal skllls, ab1hty to manage classroom.
Dlsmplme and attendance’ record..

Significant relevant accomphshments &
cohtrlbutlons :

Statute defines above_c11te

@cil'a"aar_kmum.c Lo




P13 Ok BILPLC 1

Iune 2013; W1th student growth 25% welght i

performance evaluahon 1at1ng effectzve 2013

mﬁlad_a:kHiIIELC' B N RUE RS

2014

Ll
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o 20;#_2012 l_é@a_!ly'détérrh_‘ ned | oL
I e | Educater Evaluation s '
| 2012-2013- ‘ AR

. 5éffgcti.veh'é‘s';s'
-1 |abelsinjune o
| REP callection | -

GdVeIf]bT'?:C_andl P L :

.Not_r ] ichlgan ‘C-qun:ﬂ‘zyil.iélbr Effectiveness, Second iaﬁten'n-l R_eboft, February 2013 7.

: Student G1 owth 5

©2013 Clark HEL PLC e




5 O% use Charlotte Damelson Framework_t

= D15c1piﬁie net w1t‘mn‘-unsd1c:t10n of Te 1
~'may-still be gueved and 'ufbm '1&' d.

:_.Empioyer argues

. '__ Standald for dISC Iphne is exphmtly listed asa. P!

of Tenure Act

©2013 Clark HillPLE &
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jrClassmom Observ on ] 15 (3)
_evaluaﬁons, :

Notice of. Ineffectlve Teache :.:15(3)(
until 2015-2016;- i

'Pe1f01mance—Based Compensaho

_Sect1on 1250:

= Varied Jmplementatmn from nothmg to, modest pa]yments to
ying step increments.to ar: evaluative rating of at Jeast Effective,’

. :Ur_uon MAY ar gue thatmema}lyEEfectwe should recgive sam
treatment

‘PERA 15(6) arding 11011t schools 1E1'en‘t'1f1ed
:pursuan :o_N§{SC§ 8% 128035

@213 Qlark HILPLC 5T T e e T

-'7:The Wldget Effect (2009)
~.Teache1 Evaluatmn 2 O (2010) o

o Systems (2011) O I
—._.The Case, Agamst Quahty~Blmd Layoffs (2011)
MET Made Simple (2012).
= Gleenhouse Schools (2012)

@013 Clark KL PLC. 70 e

L
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TSEGURITY D8 1

evolving a nev system of rating”

AN PR J0a

et me be clear: if a teacher{s given a chance, or two chances, or
three chances, and still does not improve, there is no excuse for that
persen to continue teaching. [reject a system that rewards faiture and
prolects a person from its consequences. The stakes are too high. We
can afford nothing but the best when it comes to our children’s
teachers and to the schools where they teach.”

»—President Barack Obama, speech on education to the U5, Hispanic
Chamber of Commerce, March 10, 2009

The record of a teacher’s work, which is kept by the
rincipal and which might be produced to show
incompelence, is a weak instrument for the purpose.

‘Standards vary greally from school to schaol. Cne principal’s

‘satisfactory’ might be equivalent to another’s
‘unsatisfactory.’ School authorities, in recognition of this, are

»~The New York Times {Victor H. Bernstein),
“Security of the Teacher in His Job,” May 24, 1936

ST tiowTeacherbrojact K09

signficant achlevement gap separales white and minority studen}
By high school, minority students are four years behlnd v

ffe students,

Hzes Rt ok 4 Ergh
\Ecurce: COripied) n=a'ysd of i ¢ Eduratan Traltas e oo Leag-Te
demeRognst v om t . o o

e

Avarags Scale Scone

TNAEP Grade 4 Reading

]

e wAfrican Amefican —0—Lsin <28 Wilte |

= it

n—»—:.wa—;(/f;—wm
B -m

-At ags 17,
Mﬂcagn_' !
Amerdcan .
andﬁLaSm‘
sludents .
read at the
simeleials ©

Percent of Studants

l_l_EQZf 1994 1958 2400 ?_DD'.:}ADD! 2005 1007

© k White 13 YearOlds
! «Akican American 17 Year-Olds

“NAEP Reading

Trrds A3

Slniiow Tebeher Prfect s
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. gver_agq_U.S.

i

b @’a * Simply removing the very fowest-performing ledchers would putthe .
student near the lop of the developed world: ..

Projected pcife:manccm'mm

Achual peformance
the kviast 8-10% of tenchars

“This imptovement i_ﬁshjd'enta_c}ﬁeveﬂ:ienkv@puld add as
“mauch as.$30 billion per yéar to U.8. GDF -

. <@ beew Teocher Prjeet 200, isnmr&rgismmaéxhg}r;wméﬁgnwaémm

7 Figurs 2 Teothar knpacts on Math b forraarscs in Third Yoar By Rarkisig after Eint Tivi Years.

Pzt quartiie
< ardgiangy

2rd muarile
T quartle

" rapurtion of s sans

T
]
Chahge I pereinEe Ak LA IraZH ALAAE

"l €oand s b et g £ A uu.a.-.mam.-.um..;.um..,a,x.«.mmwmmm;mw.mr.-e'--cumxm
ST Sy e
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HR =7, }3 - : - :
L %' This new evaluation framework wil achieve significantly improved
: sgutcomes over current systems, :

*Current systems

b v Student

i oulromes
E__‘__Teacher
i ralings

igs produce a bell airve
Hink closely correlates with
stiident oitlconives

Nearly ail teachers get Hee top
m””f,s and rafings do not
conelate with student onteonies.

)
R n £ *Ratings provide a
Ratings provide o g ,..w'“’}? vigw of growth over
—_— 5{"81‘-’ snapslot i .g tine ared are suited fo
time and cannot be .. e
used to drive decision H gm{u ig criliond
‘ 2 Clsiois,
mnking.

NV'DTDEHEN_[EQ_C } F:?OIEC

———NTP: Ly olfs ; Teachars we suveyed bellave fhatfactons
- related tothe elfectiveness should be part of layoff decisions

actors Should be

Percentage of Teachers Wha Believe the Followin
istrict A

‘onsidered During Layoff Decisions:

sGClassroom managemant

Teacher attendance

*Spacificlicensure

«Instructional parformanca based Lpan evaliation rating

+Aceeptance of leadershlp roles at the schoal |

"Total yedrs of
#Fit with schood outure

~Length of service (senioity)ln the elstrct

sLength of seqvica {senlerity) at the schoot

«Partelpation bn extra-curricutarand shiderd activites |

«Student performance

Princpal's opinlon

sAdvarceddegrees




423.218b Expiration date of collective barééjmng-agréém_en ; wag

and benefits; levels and ‘amotints; retroactive levels and amounts -
“prohibited; definitions i SR

(1) Except as otherwise provided int this section; a ter the expira
- coltective bargainirig agréement

1t and until a suecessor cqllegiivebar'gamix:{gb_ s
: agreement is in place, a public employer shall pay.and provide wages an enefits at
evels and amonnts that-are no greater than those in effect on the e_xpiration'date of
the cotlective bargaining agreement. The prohibition in this subsection includes ==
“increases that would result from wage step increases. Bmployees who receive health,
! ‘dental, vision, Fre’sc:iption, or ofher insurance benefits under acollective bargaining.
“agreement shall bear any increased cost of raintaining those benefits that occurs ;
er the expiration date, The Eub]ic employer is authorized to make payroli®:
. deduétions nécessary to'pay the increased Costs of maintaining those benefits
(2) Except as provided in subsection (3{,; the parties to acollective bargaining "2
# 7 agreement shall not agree to; and an arbitration panel shall not‘order, any retroa i
wage ar benefit levels or amounts that are greater than those in'effect on the =

1, - expiration datéof the coll ective bargaining agreement, {emphasisadded) >

62013 Clark Hill PLC

 school employer perspective,

chool boatds 'j:nu'c'h}_ﬂe_edéd'-

Creates a more intense, compressed period of
time in which to complete negotiations..
Initial Controversy: “Lane”. Changes a/k/a
track or column increments or rail increases

ghosa CRE RN PLE -]
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Pl jools, C11 T2211:
- D.O'Connor): = :

After contract expiration,
efigible staff but in October, reversed its
deducting the alleged Qverpayments.
"AL] Doyle O’Connor held thiat salary adjistmy _
increased éducational attainment ‘dre not coveréd by the:=

position and began.

- changes are :
- ;employees to secure a ranced degrees, typically-on their own
“and latgely, if not; entirely at their own expense, with those =

the classroom and in the marketplace’.. Thus, the district was

‘condition of eniployment by withholding salary increases fi

i change:

District i'initiaﬂ-y pzud [ane inctemenits.t

N prohibitions in PA 54, finding that incréased:.cc _mpens’atmn'ftji‘ an

es_sjentialgr an incentive arid reward for individuat
dv

advanced degrees objectively increasing tf e value of the:teacher:

“of an unfair labor practice for unilaterally changing-a-term an |

tim

i :.Wauer_ly_Co_rzz‘mujn_ity‘_Scﬁibols,-
7] Stern):

 nine employees who had completed degree requirements.

o1 et eld nents an
" onincreased ‘educational attainment are covered by the:

prohilsitions in PA 54, finding that they are “automatically

_greater than those in effect at the eﬁiﬁif_?ﬁon_bff’ché contract”
: the unjon’s .ui__ifair'labgr_pradigze-chafg'é was dismissed.

©2013 Clark Hill PL.C

by the-fulfillment of a condition”, and there is nothing to indica

“After contract expired Jane 30, District dectined to pay increases to.

salary adjustments and lane changes based ;

ggere

" that the Legislatute intended to exclude lane changes from the
requirement that “employers _pay.“rage_s;ai_; ‘amounts and levels no

Thus,.

18



“ Waverly (C11 K-206): “The passage of Act 54 altered:the duty t
- :ba;:Eain_under' PERA by eliminating a public employer's duty to
-+ make aufomatic salary-adjustments after contract expiration.”
#:; the ALJ correctly concluded that:wage increases based ont
“educational achievement, like wage increases based on increased -
experience, are ificlided in the-prohibition against post-contract--

‘expiration wage increases in Act 54" 1

MERC: dédlined todddress constitutionality of Act 54.

‘Bedford (C11 L-211):%:.. Act 54 prohibits the payment of step '
‘increases whether based on increased years of servicé or
-achievement,”: .1 e R e T

The nuimber of bargaining unit members eligible for education-.

. 7 based:increases versus experience-based increases is irrelevant to
. determining legislative intent, ot i L S BT
-~ How districts reacted.: already paid.lane increments, .
¢ some had nof... = o B TS et

On appeal to the Michigan Court of Appeals.

ome had

€2013 Clark HIIi PLC

ducationa

'+ Isdecision to elect 80/20 a mandatory, .
- permissive or akin to prohibited subject of
Batgaining? Sl
_ One election applicable to all employees
within District; -

‘compliance;
_ Forfeit 10%

2013 Clae HilPLE

Pubhcschool émp_lqy@rs';r_nay;no_t “optout™of R
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: :Decatur Pyblic. Schools, C12- F-1%
(December20, 2012, D, OiC

PPACA comp ‘%mce

@03 Clark HALPLC

20



‘From Employer Perspective -
= Shorter Negotiations; -7 i h 2 _

" Conipressed period of time due to PERA15b; -
o Ot own “March Madness 2013" due to FTW deadline
Typically, moreiintensé spring/summez;. : :

More situations wherein districts handling their own gotiations ov

Unceitainty about aspects of 2011 PA152;
_ Greater empliasis on administrator training; - -
-~ ‘Cultural Mindset is shifting with varying degrees and spee
- Depending on economic issues, may be more frustration and -
. -anger to “absorb? at the locat level; .20
_Anger directed at boards who have little to
.+ PSBs not subject fo mediation or Fact-finding:’,
Possitile trend towards increased fumber of fa

_Greater tise of MERC procedures for mediation and fact

@20i3 Clark Hil PLC

@9013 Clark Hill PLC
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_ruga@clarkhllt com
' (616) 608- 1105
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BARGAININGIMEDIATiONIFACT-FIND‘ING:

WHAT'S NEW AFTER THE EDUCATION
AMENDMENTS?

MERC Act 312 and Fact-Finding Training
April 18, 2013

A Union Perspective

By: Michael M. Shoudy
White, Schneider, Young & Chiodini, P.C.
2300 Jolly Oak Road
Okemos, M| 48864
(517) 349-7744



l. DUTY TO BARGAIN

Under Section 15(1) of the Public Employment Relations Act ("PERA"), "[a] public
employer shall bargain collectively with the representatives of its employees . . . and
may make and enter into collective bargaining agreements with those representatives.
Except as otherwise provided in this section, for the purposes of this section, to bargain
collectively is to perform the mutual obligation of the employer and the representative of
the employees to meet at reasonable times and confer in good faith with respect to
wages, hours, and other terms and conditions of employment, or to negotiate an
agreement, or any question arising under the agreement, and to execute a written
contract, ordinance, or resolution incorporating any agreement reached if requested by
either party, but this obligation does not compel either party to agree to a proposal or
make a concession." MCL 423.215(1). :

A. The Michigan courts have long held that in defining the scope.of
hargaining under PERA, the term "wages, hours and other terms and
conditions of employment" should be interpreted broadly. Local 1383 of
the International Assn of Firefighters v City of Warren, 411 Mich 642, 652;
311 Nwad 702 (1991). in fact the Court of Appeals has held that the
scope of bargaining should be even more expansively construed under
PERA than under the Nationai Labor Relations Act ("NLRA") because
public employees are forbidden from striking. Detroit Police Officers Assn
v City of Detroit, 61 Mich App 487, 491; 233 NW2d 49 (1975).

B. While the purpose of Section 15(3) of PERA was ta remove the listed
topics from the scope of bargaining, this does not alter the fact that
historically the courts have interpreted the scope of bargaining under
PERA broadly. Therefore, where ambiguities exist under Section 15(3),
the language should be interpreted consistent with finding a duty to
bargain.

C. In return for depriving employees of the right to strike, the Legislature
provided employees with mediation and fact-finding to help resolve
disputes. Melvindale-Northern Allen Park Public Schools, 1985 MERC
Lab Op 53. The Michigan Employment Relations Commission ("MERC")
has emphasized the importance of mediation and fact-finding to the
bargaining process. See, Redford Union School Dist, 23 MPER 32
(2010).

Il. NEW LIMITATIONS ON THE DUTY TO BARGAIN FOR TEACHERS
A. General Comments
1. The limitations on the duty to bargain (MCL 423.215(3)) only apply

to collective bargaining between a public school employer and a
bargaining representative of its employees. A public school

1
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employer is defined as "a public employer that is a board of a
school district, intermediate school district, or public school
academy . ..." :

The 2011 education amendments (PA 103) limit the ability of
certificated teachers covered by the Teachers' Tenure Act to
bargain over certain topics.

Teacher bargaining units are often broader than certificated
teachers. Since the 2011 education amendments do not apply to
non-certificated professionals, the broad duty to bargain set forth in
Section 15(1) remains intact.

’Instructional paraprofessionals and non-certificated professional

staff now have more bargaining rights than teachers.

. B. The 2011 Education Amendments {o PERA

1.

Section 15(3)(j), Teacher Placement — "Any decision made by the
public school employer regarding teacher placement, or the impact
of that decision on an individual employee or the bargaining unit."

Section 15(3)(k), Teacher Layoff and Recall — "Decisions about the
development, content, standards, procedures, adoption, and
implementation of the public school employer's policies regarding
personnel decisions when conducting a staffing or program
reduction or any other personnel determination resulting in the
elimination of a position, when conducting a recall from a staffing or

program reduction or any other personnel determination resulting in

the elimination of a position, or in hiring after a staffing or program
reduction or any other personnel determination resulfing in the
elimination of a position, as provided under section 1248 of the
revised school code, 1976 PA 451, MCL 380.1248, any decision
made by the public school employer pursuant to those policies, or
the impact of those decisions on an individual employee or the
bargaining unit."

Section 15(3)(I), Teacher Evaluation — "Decisions about the
development, content, standards, procedures, adoption, and
implementation of a public school employer's performance
evaluation system adopted under section 1249 of the revised
school code, 1976 PA 451, MCL 380.1249, or under 1937

(Ex Sess) PA 4, MCL 38.71 to 38.191, decisions concerning the
content of a performance evaluation of an employee under those
provisions of the law, or the impact of those decisions on an
individual employee or the bargaining unit."



4. Section 15(3){(m), Discipline or Discharge of Employees Covered by
the Teachers' Tenure Act — "For public employees whose
employment is regulated by 1937 (Ex Sess) PA 4, MCL 38.71 to
38.191, decisions about the development, content, standards,
procedures, adoption, and implementation of a policy regarding
discharge or discipline of an employee, decisions concerning the
discharge or discipline of an individuai employee, or the impact of
those decisions on an individual employee or the bargaining unit.
For public employees whose employment is regulated by 1937 (Ex
Sess) PA 4, MCL 38.71 to 38.191, a public school employer shall
not adopt, implement, or maintain a policy for discipline or
discharge of an employee that includes a standard for discharge or
discipline that is different than the arbitrary and capricious standaid
provided under section 1 of article IV of 1937 (Ex Sess) PA 4,

MCL 38.101."

5. Section 15(3)(n), Classroom Observations — "Decisions about the
format, timing, or number of classroom observations conducted for
the purposes of section 3a of article 1t of 1937 (Ex Sess) PA 4,
MCL 38.83a, decisions concerning the classroom observation of an
individual employee, or the impact of those decisions on an
individual employee or the bargaining unit." .

6. Section 15(3)(0), Performance-Based Compensation — "Decisions
about the development, content, standards, procedures, adoption,
and implementation of the method of compensation required under
section 1250 of the revised school code, 1976 PA 451, MCL '
380.1250, decisions about how an employee performance
evaluation is used to determine performance-based compensation
under section 1250 of the revised school code, 1976 PA 451,

MCL 380.1250, decisions concerning the performance-based
compensation of an individual employee, or the impact of those
decisions on an individual employee or the bargaining unit."

7. Section 15(3)(p), Notice to Parents and Legal Guardians —
"Decisions about the development, format, content, and procedures
of the notification to parents and legal guardians reguired under

. section 1249a of the revised school code, 1976 PA 451,
MCL 380.1249a."

Open and Ongoing Legal Claims and Issues

1. Are contractual notice provisions to an individual teacher and/or the
bargaining representative regarding layoff, recall, teacher '



placement, evaluation, observation, and job vacancies
unenforceable?

a. jonia Public Schools, Case No. C12 G-136 (March 1, 2013)
(exceptions filed). The charge alleged that the District
repudiated its contractual obligation to hold a "bid-bump"”
meeting and by failing or refusing to post vacancies for
teacher positions in accordance with the collective
bargaining agreement. The ALJ held:

"It is my conclusion that the amendment to PERA,
Section 15(3)(), unambiguously gives the Employer
broad discretion to make placement decisions without
parging the decisions or the effects thereof, and that
any limitation on that discretion would be contrary to
the plain meaning of the statute.”

b, Pontiac School District, Case No. C12 D-079 (December 11,
2012) (exceptions filed). The unioh claimed that the District
repudiated a portion of the collective bargaining agreement
dealing with layoff and recall. The ALJ concluded:

"Section 15(3)(j) of PERA makes decisions regarding
teacher placement and the impact of those decisions
prohibited subjects. | conclude that this section also
made the party's practice of permitting teachers to
choose their new assignment after being displaced by
a layoff a prohibited subject of bargaining."

Can a public school employer and the bargaining representative of
its teachers bargain over the incorporation of a board policy
developed by the school board into a CBA?

Can a public school employer and the bargaining representative of
its teachers bargain over the inclusion of the arbitrary or capricious
standard in a CBA?

Can a bargaining unit of certificated teachers opt out of the
Teachers' Tenure Act? How about a choice of forum provision?

LANE CHANGES IN LIGHT OF 2011 PA 54 (MCL 423.215b)

Section 15b provides, in relevant part:

"Except as otherwise provided in this section after the expiration
date of the coilective bargaining agreement and unfil a successor

4



collective bargaining agreement is in place, a public employer shall
pay and provide wages and benefits at levels and amounts that are
no greater than those in effect on the expiration date of the
collective bargaining agreement. The prohibition in this subsection
includes increases that would result from wage step increases.”

Two ALJ decisions were issued reaching the opposite conclusion as to
whether lane or rail changes are frozen after contract expiration. Lane or
rail changes are salary increases gained when a teacher completes a
ievel of higher education beyond that which they entered the district with.

The Commission concluded that lanes are frozen under PA 54 post-
contract expiration until a successor agreement is reached. Bedford

- Public Schools, MERG Case No. C11 1-211 and Waverly Community

Schools, MERC Case No. C11 K-206 (December 14, 2012). Both
decisions of the Commission are on appeal to the Michigan Court of
Appeals.

V. EMPLOYEE HEALTH INSURANCE COSTS UNDER 2011 PA 152, MCL 15.561,

et seq.

A.

The Act applies to most public employees and elected officials. The Act
requires employees to pay 20% of health insurance costs or anything
beyond the statutory hard caps. Cities, townships, villages, and counties
may opt out of the law by a 2/3 vote of their governing body.

Open and Ongoing Legal Claims and lIssues.

1. s there a duty to bargain over the 20% of health costs or the hard
cap? See, Decatur Public Schools, MERC Case No. C12 F-123,
C12 F-124 (December 20, 2012) (exceptions filed). The ALJ
concluded that upon a union's request to bargain prior to contract
expiration, there is a duty to bargain over the choice between the
hard caps and the 80/20 option. Absent agreement after.contract
expiration, the hard cap is the defaulit.

2. ls there a duty to bargain over smoothing? Smoothing refers to
applying the aggregated hard caps to the total cost of insurance for
the public employer and allowing each bargaining unit member to
pay the same amount for his/her health insurance. Under this
scenario, there is no additional cost to the employer. The benefit to
the employees is that it spreads cost equally among the bargaining
unit members and minimizes the harsh caps particularly with regard
to the individual and spouse coverage.



3. Does an outstanding petition for fact-finding block implementation?
Under long-existing MERC case law, an empioyer's imposition of a
change in working conditions after the submission of the contract
-dispute to fact-finding is an unfair labor practice. County of Wayne,
1984 MERC Lab Op 1143. The Michigan Court of Appeals has
affirmed the Commission's ruling in this regard. AFSCME Council
25 v Wayne County, 152 Mich App 87 1986), Iv denied, 426 Mich
875 (1986). The Michigan courts have consistently held that PERA
prevails over conflicting legislation. See, Local 1383 of the
International Assn of Firefighters v City of Warren, 411 Mich 642

(1981).

In West fron County Public' Schools, Case No. C12 F-115, the
parties are awaiting the ALJ's written bench decision granting the
employer's Motion for Summary Disposition.

Does PA 152 apply to universities with constitutional autonomy?

Is there a duty to bargain regarding the 80/20 or hard caps for different
bargaining units of the same employer?

After the 80/20 or hard cap is implemented, is there an ongoing duty to
bargain if circumstances change? See, Decatur Public Schools, supra.



