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DECISION AND ORDER
ON PETITION FOR UNIT CLARIFICATION

On December 17, 2015, AFSCME Council 25 and its affiliated Locals 207 and 2920
(AFSCME) filed this petition for unit clarification with the Michigan Employment Relations
Commission (the Commission) pursuant to § 13 of the Public Employment Relations Act (PERA),
1965 PA 379, as amended, MCL 423.213. A hearing was conducted for the Commission on this



petition on eleven days between January 14 and February 4, 2016, by Julia C. Stern, an
Administrative Law Judge (ALJ) for the Michigan Administrative Hearing System. Based on the
entire record, including post-hearing briefs filed by the City of Detroit Department of Water and
Sewerage (DWSD), AFSCME, and the International Union of Operating Engineers, Local 324
(Local 324) on February 9, and February 12, 2016, the Commission finds as follows.

I. The Petition:

AFSCME'’s petition seeks clarification of its bargaining unit consisting of employees of
the City of Detroit/DWSD and Great Lakes Water Authority (GLWA) to include the classifications
of Plant Technician and Office Support Specialist. Plant Technicians are employed at the
Wastewater Treatment Plant formerly operated by the City of Detroit/DWSD. As of January 1,
2016, the Plant Technicians are employed by the GLWA. The Office Support Specialist is a
general clerical classification. Some Office Support Specialists support functions now performed
by the GLWA, and these Office Support Specialists are employed by the GLWA. Others support
functions that continue to be performed by the City of Detroit/DWSD and are employed by the
City of Detroit/DWSD. !

Sometime between December 2013 and February 2014, the City of Detroit/DWSD, which
was then the employer of all these employees, assigned the Plant Technician and Office Support
Specialist positions to be represented by Local 324 as part of an overall reorganization that
included, as discussed below, the elimination of all its previous job titles and the creation of new
ones. Since February 2014, Local 324 has been recognized by the City of Detroit/DWSD, and
now the GLWA, as the bargaining representative of a bargaining unit consisting of these two
classifications. In early 2014, AFSCME filed an unfair labor practice charge, Case No. C14 E-60,
and a unit clarification petition, Case No. UC14 F-010, over the removal of positions and of work
performed by these and other positions from its bargaining units and their reassignment to other
unions.

AFSCME was ordered to file the petition before us today by United States District Court
Judge Victoria Roberts in orders issued by her on December 8, December 10, and December 15,
2015. Beginning in October 2015, Roberts, under the auspices of the United States Bankruptcy
Court for the Eastern District of Michigan, successfully mediated disputes among the City of
Detroit/DWSD and its various labor organizations, including disputes over the bargaining unit
placement of certain positions, in order to facilitate the January 1, 2016 transfer of functions from
the City of Detroit/DWSD to the GLWA. Judge Roberts ordered AFSCME to file the instant
petition, and ordered certain other parties to participate in the Commission proceeding, after the
dispute over the placement of the Plant Technician and Office Support Specialist positions could
not be resolved by agreement. Roberts’ orders stated that a Commission decision must issue on
the appropriate unit placement of the Plant Technician position no later than March 4, 2016, and

! The term Employer is used in this decision to refer to the City of Detroit/DWSD and the GLWA collectively. Since
some of the Office Support Specialists are employed by the City of Detroit/DWSD and some are employed by the
GLWA, any bargaining unit which includes this position must be considered a multi-employer bargaining unit. The
Commission will recognize a multi-employer bargaining unit only when all the employers involved have expressly
consented to this arrangement. See Public Safety Academy, 20 MPER 12 (2007). In this case, the GLWA and the
City of Detroit/DWSD have consented to recognize and bargain with units consisting of both their employees.



that a Commission decision on the unit placement of the Office Support Specialist position must
issue no later than March 18, 2016.

Il. Removal of the Senior Water Systems Chemists Association and Sanitary Chemists and
Technicians Association as Parties

Judge Roberts’ December 8, 2015 order directed the Senior Water Systems Chemists
Association (SWSCA) and the Sanitary Chemists and Technicians Association (SCATA) to
participate in the proceeding to determine the appropriate unit placement of the Plant Technician
position because she believed that employees formerly classified as Senior Water Chemists and
represented by SWSCA, and employees formerly classified as Water Chemists and represented by
SCATA, had been reclassified as Plant Technicians. On December 18, 2015, the ALJ scheduled
a pre-trial conference in this matter for January 6, 2016, and served the parties with an order that,
among other things, informed them that the failure of a union party to appear at this conference
would be taken as an indication that this party had no further interest in representing the Plant
Technician or Office Support Specialist classifications or any employee currently so classified.
No SWSCA representative appeared at the conference. Several SCATA representatives attended.
However, discussion among the parties disclosed that while work formerly performed by Water
Chemists was reassigned to Plant Technicians over SCATA’s objection, no employee who held
either a SWSCA or SCATA title was reclassified as a Plant Technician. SCATA representatives
also confirmed that SCATA had no interest in representing either the Plant Technician or the
Office Support Specialist position. Accordingly, on January 8, 2016, the ALJ issued an order
removing these two labor organizations as parties to the proceeding.

I11. Addition of GLWA as Party Employer

The GLWA was not fully operational until January 1, 2016, and was not a party to the
mediation conducted by Judge Roberts. However, at the January 6, 2016 conference, the ALJ
raised the issue of whether the GLWA should be made a party to the unit clarification with William
Wolfson, who attended the conference as a representative of the DWSD; Wolfson is also the
General Counsel for the GLWA. The parties agreed at the conference that as of January 1, 2016,
the GLWA, and not the DWSD, was the employer under PERA of all the Plant Technicians and
some of the Office Support Specialists. The ALJ told Wolfson that she believed GLWA should
be made a party to the unit clarification proceeding and asked him to contact the GLWA Board.

On the first day of hearing, Wolfson presented a letter from the GLWA stating that it was
its position that the bargaining unit assignment decisions made by the City of Detroit/DWSD were
appropriate under the circumstances, that it was confident that the attorneys appearing on behalf
of the City and DWSD would develop a complete factual record; and that the GLWA did not have
additional factual information to present. The letter stated that the GLWA was aware that it would
be impacted by the unit clarification decision because its lease agreements with the DWSD
provided that it would be the successor employer for employees who transferred their employment
to the GLWA and also required it to assume the DWSD’s collective bargaining agreements with
respect to such employees. However, it “declined the invitation to become a participant in the unit
clarification proceeding.” The ALJ ruled that because the GLWA had admitted that it was the
employer of at least some of the employees, and the Commission decision, therefore, would impact



its future bargaining obligations, the GLWA should be added as a party employer whether or not
it chose to present evidence or otherwise participate in the proceeding.?

IV. AFSCME’s Motion to Consolidate Case No. UC15 L-024 and Case No. C14 E-060

At the January 6, 2016 pre-hearing conference, AFSCME made an oral request to the ALJ
that the instant petition be consolidated with the unfair labor practice charge in Case No. C14 E-
060. After the ALJ denied that request, AFSCME, on January 20, 2016, filed a motion to
consolidate, as well as a third amended charge in the unfair labor practice case. AFSCME argued
that the matters should be consolidated under Rule 164 of the Commission’s General Rules, R
423.164, because they arose out of the same circumstances, and consolidation would promote
judicial economy and expeditious determination of the issues. It also argued that consolidation
was necessary for a just determination of the issues because the matters did not involve mutually
exclusive relief, and there could be conflicting rulings or issues regarding issue preclusion if the
cases remained separate. Finally, it argued that deciding the unfair labor practice issues separately
would require duplicative testimony.

Local 324 and the DWSD both filed statements in opposition to the motion. On January
26, 2016, the ALJ denied the motion on the record at the hearing. She noted that were the petition
to be consolidated with the unfair labor practice case, the Commission could not comply with
Judge Robert’s directive to issue an order by March 2016, because under § 16(b) of PERA, if an
ALJ hears the testimony in an unfair labor practice case he or she must issue a decision and
recommended order and the parties then have a right to file exceptions to the decision with the
Commission. She held that as she had been directed by the Commission to comply with Judge
Robert’s order, a final order on the unit clarification issue should be issued as expeditiously as
possible even if, under other circumstances, the charge and petition might have been consolidated
for hearing and decision. She also held that consolidation was not necessary for a complete and
just determination of all the issues in the two cases. She noted that AFSCME’s primary allegation
in the unfair labor practice case was that the DWSD had acted improperly by removing positions
from their existing AFSCME-represented bargaining units without either a substantial change in
their job duties or AFSCME’s agreement, and that this was also AFSCME’s claim in the instant
proceeding. The ALJ noted that the Commission applies the same principles to this type of claim
whether it is raised in an unfair labor practice charge or in the context of a petition for unit
clarification. She held, therefore, that AFSCME’s primary claim would be fully addressed and
decided by the Commission in its decision on the petition. The ALJ held that while the charge
included other allegations of bad faith bargaining, including whether the City of Detroit/DWSD
violated PERA by failing to bargain over the impact of the reclassification, these allegations could
be decided in a separate proceeding after the unit clarification decision was issued. With respect
to the allegation in the amended charge that the assignment of the Plant Technician and Office
Support Specialist classifications violated § 10(1)(c) of PERA, the ALJ noted that she had already
permitted AFSCME to present testimony during the hearing that the DWSD acted in bad faith and
had a discriminatory motive when it assigned the positions to Local 324.

2 Wolfson, who as indicated above is GLWA’s General Counsel, was present as a representative of the DWSD on
every day of the hearing.



V. Positions of the Parties

A. AFSCME

AFSCME argues that the City of Detroit/DWSD could not lawfully remove the positions
it “mapped” (consolidated) into the Plant Technician and Office Support Specialist titles from their
existing AFSCME bargaining unit without AFSCME’s agreement because the creation of the new
titles was not accompanied by any substantial change in the job duties performed by existing
positions. It asserts that under Commission case law, therefore, the Plant Technician and Office
Support Specialist positions were not “new” positions and the City of Detroit/DWSD was not
entitled to alter their bargaining unit placement. It notes that under Commission case law, it is
well established that an employer cannot lawfully remove a position from its existing unit simply
by changing its title. Detroit Pub Sch, 23 MPER 61 (2010); City of Detroit (Fire Dep’t), 20 MPER
79 (2007). As AFSCME notes, an employer’s decision to eliminate unit positions and redistribute
their work among positions outside the bargaining unit may be either a mandatory subject of
bargaining or a matter of managerial prerogative, depending on a number of factors. None of these
factors are considered relevant, however, when an employer takes an existing unit position and,
without changing its duties, transfers it to another unit; it is unlawful for an employer to do this
without the agreement of the position’s bargaining agent. City of Grand Rapids, 29 MPER 69
(2006). When an employer creates what it claims is a new position and gives it a new title, but the
position has the same or substantially similar duties to an eliminated position, the employer cannot
lawfully remove the position from its existing bargaining unit without the union’s agreement.
Lenawee Co, 25 MPER 1 (2011). AFSCME maintains that the record establishes that the duties
of none of the former AFSCME positions “mapped” into the Plant Technician title or the Office
Support Specialist title underwent a substantial change when the new titles were created, and the
Plant Technician and Office Support Specialist titles, therefore, were not new positions.

AFSCME also argues that even if the Plant Technician and Office Support Specialist titles
are considered new positions, the City of Detroit/DWSD could not lawfully assign them to be
represented by Local 324. AFSCME acknowledges that when a new position is created and placed
by the employer into one of two competing bargaining units, the Commission usually defers to the
employer’s unit placement decision. However, it cites Detroit Pub Sch, for the proposition that
the Commission defers to the employer’s decision only when the evidence establishes that the
position shares a community of interest with the unit in which it has been placed and the
employer’s unit placement decision is reasonable and made in good faith.

AFSCME argues that in cases in which the Commission has deferred to an employer’s
decision to place a new position in one of two competing bargaining units, the first question has
always been whether the new position shares a community of interest with an existing bargaining
unit in which the employer has placed it. It points out that Local 324 does not represent any titles
within the Employer other than the Plant Technician and Office Support Specialist. Therefore,
according to AFSCME, there are no other titles with whom the Plant Technicians or Office Support
Specialists can be compared for purposes of determining community of interest. AFSCME also
points to the two reasons given by the DWSD for assigning the Plant Technicians and Office
Support Specialists to Local 324: that Local 324 previously represented the employees with the
highest skill levels in both new classifications and the fact that Local 324 apparently offered to
provide the DWSD with training at discounted rates in exchange for new members. AFSCME



notes that the aforementioned reasons are not factors that have been or should be considered in
determining community of interest.

However, according to AFSCME, the Plant Technician clearly shares a community of
interest with other new titles currently represented by AFSCME, including Water Technician,
Systems Technician, Maintenance Technician, Electronics and Instrument Control Technician
(EICT), and Field Service Technician. According to AFSCME, these positions and the Office
Support Specialist position, together form a unit appropriate for collective bargaining.

AFSCME also asserts that in determining whether the DWSD’s decision was reasonable,
the Commission should look to precedent under the National Labor Relations Act dealing with
situations when bargaining units represented by different labor organizations are combined, for
example when one company acquires another. AFSCME, citing USW Communications, Inc, 310
NLRB 854 (1993) and Metro Teletronics Corp, 279 NLRB 957 (1986), aff’d 819 F2d 1130 (CA
2, 1987) asserts that when the National Labor Relations Board (NLRB) determines that an
acquisition or consolidation has eliminated the separate identity of the bargaining units, it looks to
which of the original bargaining units was the largest and accretes the smaller groups into the
largest one.

Finally, AFSCME asserts that the DWSD’s decision to assign the Plant Technicians and
Office Support Specialists to be represented by Local 324 was made in bad faith. AFSCME
contends that the DWSD’s decision was based on the reputation of the AFSCME Locals
representing their predecessor titles for “militancy,” while Local 324 had been more compliant
and easier to deal with in collective bargaining than AFSCME.

B. The DWSD

The DWSD vehemently disagrees with AFSCME that the Plant Technician and Office
Support Specialist positions should not be considered new positions. It points out that, as discussed
in the facts below, the DWSD was ordered by the U.S. District Court on November 4, 2011, to
“perform a review of the current employee classifications at DWSD and reduce the number of
DWSD classifications to increase workforce flexibility.” After a comprehensive study, the DWSD
eliminated all of its 257 existing classifications and consolidated them into 57 new positions that
had to be assigned to bargaining units. The new Plant Technician position combined parts of
eleven existing jobs with narrowly defined job duties, and the employees who had held those jobs
were represented by three different labor organizations. The new Plant Technician position, as set
out in its job description, provides for complete cross-training in the various operations of the
Sewage Plant and increased flexibility in assigning employees within these operations. Thus, the
Plant Technician is not just a new title, but also a new job. Likewise, the new Office Support
Specialist position combined parts of seventeen different jobs, including positions previously
represented by two different labor organizations and positions that had been unrepresented.

According to the DWSD, AFSCME appears to be arguing that this is not a question of the
placement of new positions, but rather a matter of bargaining unit work being removed from its
unit. The DWSD argues that even if this were the case, traditional Commission law cannot apply
in this situation. Here, the DWSD did not simply shift the work of a few positions from one unit
to another. Rather, the case involves a comprehensive overhaul and reorganization of every



position within the DWSD and the realignment of 20 bargaining units with approximately 1,900
employees, as well as two complicated federal lawsuits, an emergency financial manager, and the
creation of a new water authority, the GLWA.

The DWSD relies on a long line of Commission cases, including City of Lansing, Bd of
Water & Light, 2001 MERC Lab Op 13; Lansing Sch Dist, 22 MPER 96 (2009); Henry Ford Cmty
Coll, 1996 MERC Lab Op 374, 380; and Saginaw Valley State Coll, 1988 MERC Lab Op 533,
538. These decisions hold that when there is a newly created position the Commission will defer
to the employer’s decision to place the new position in one of several existing units as long as a
community of interest exists between the new position and employees in the unit in which the
position is placed and the employer’s decision was made in good faith. It cites Lansing Sch Dist,
22 MPER 96 (2009), for the principle that rather than determining relative degrees of community
of interest or attempting to find the “optimum” unit, the Commission will defer to an employer’s
reasonable decision to place the position in one bargaining unit rather than another. Citing Univ
of Michigan, 29 MPER 23 (2015); City of Zeeland, 1995 MERC Lab Op 652; and City of Lansing,
2000 MERC Lab Op 380, the DWSD maintains that the Commission determines only whether the
resulting unit is “a unit appropriate for collective bargaining based on the facts of each case,” and
that “in matters where a position shares a community of interest with more than one bargaining
unit and conflicting claims are made regarding it, [the Commission] will defer to the employer’s
good faith decision as to unit placement.”

The DWSD maintains that under established MERC case law as set out above, deference
should be given to its employer’s judgment and the unit placement of the two positions should not
be disturbed because the Plant Technicians share a community of interest with other Plant
Technicians and with Office Support Specialists within Local 324’s unit. The DWSD also asserts
that the Office Support Specialists and Plant Technicians share a community of interest with each
other for the following reasons. Some of the Office Support Specialists also work at the
Wastewater Treatment Plant and report to the same plant director and operations manager as the
Plant Technicians. All employees at the Wastewater Plant share the same locker rooms, parking
lots, and break room facilities and the Plant Technicians and Office Support Specialists who work
at the plant punch in using the same time clock. The Plant Technicians and Office Support
Specialists report to the same upper-level management team. The fringe benefits for the Plant
Technicians and Office Support Specialists, whether they are employed by the City of
Detroit/DWSD or the GLWA, are identical, and they are all paid an hourly wage and earn overtime
according to the same formula. All Office Support Specialists and Plant Technicians, like other
City of Detroit/DWSD and GLWA employees, are subject to the same work rules, entitled “The
Way We Work.” Office Support Specialists generally work the same work hours as the Plant
Technicians who are on the day shift. Both Office Support Specialists and Plant Technicians need
at least a high school diploma or GED to be hired, and neither position requires a college degree
at any level. Both Plant Technicians and Office Support Specialists operate computers to perform
their jobs.

According to the DWSD, under the Commission policy of deferring to an employer’s good
faith decision on unit placement, it is irrelevant whether the Plant Technicians and Office Support
Specialists also share a community of interest with the unit now represented by AFSCME.



The DWSD asserts that after the Plant Technician and Office Support Specialist positions
were created, the DWSD took a logical and good faith approach to determining which unit should
represent the new positions. It determined which feeder classification had the highest
skill/licensure requirements, and then looked to see which union was most familiar with that
particular group. In the case of both the Plant Technician and Office Support Specialist positions,
it was Local 324. Local 324 had represented boiler operators at the Sewage Plant for at least
twenty years. It also could provide the necessary training opportunities for employees to reach the
highest level of their respective classifications. The DWSD maintains that its decision to assign
these new positions to Local 324 based on these factors was reasonable in these circumstances.

The DWSD also asserts that in order to show that the employer’s decision was made in bad
faith, the union must present evidence of the alleged bad faith. For this it cites two unfair labor
practice cases, City of Inkster, 27 MPER 30 (2013) and Detroit Pub Sch, 25 MPER 84 (2012) (no
exceptions). While AFSCME provided evidence that it had, in essence, been difficult to deal with
in the past, according to the DWSD, there is absolutely no evidence to support AFSCME’s claim
that this motivated the DWSD’s assignment of the Plant Technician or Office Support Specialist
classifications to Local 324.

C. Local 324

Local 324 emphasizes the atypical nature of this unit clarification petition. This includes
the origin of the dispute in federal litigation, as discussed below, and the fact that the City of
Detroit/DWSD eliminated 257 job titles and replaced them with 57 new titles mainly by
consolidating multiple job titles into a single classification. Like the DWSD, however, it argues
that we should apply our case law holding that when two unions claim a new position, the
Commission will defer to an employer’s reasonable decision to place the position in one of their
units if the evidence indicates that the position shares a community of interest with this unit or
with both units rather than determining relative degrees of community of interest. Detroit Pub
Sch, 21 MPER 52 (2008); Swartz Creek Cmty Sch, 2001 MERC Lab Op 372, 375; City of Saginaw,
1984 MERC Lab Op 915, 919. Local 324 agrees with the DWSD that under this well-established
principle, the City of Detroit/DWSD’s decision to assign the Plant Technician and Office Support
Specialist titles to Local 324 should not be disturbed so long as the new titles share a community
of interest. It also agrees with the DWSD that the Plant Technician and Office Support Specialist
titles are new positions. Local 324 points out that the Plant Technician title combines the duties
of 12 “feeder classifications,” and that under the job description, Plant Technicians are or will be
in the future required to perform all the duties that have been consolidated into the new title, while
the Office Support Specialist title combines the duties of seventeen “feeder classifications.”

Local 324, however, notes that this case diverges from typical unit clarification cases in
that none of the classification titles that had been in either Local 324’s or AFSCME’s previous
bargaining units survived the reclassification process, and that the process completely changed the
composition of both bargaining units. However, Local 324 takes issue with AFSCME’s attempt
to compare the Plant Technician and Office Support Specialist positions with other new positions
assigned to be represented by it. Local 324 argues that, because none of the previous bargaining
units survived the reclassification process, the community of interest analysis should be based on
commonalities between the new classifications of Plant Technician and Office Support Specialist
and the bargaining units as they existed prior to the reclassification, because this was the situation



at the time the DWSD made its bargaining unit assignments. It then argues that the Plant
Technician shares a community of interest with Local 324’s pre-reclassification bargaining unit,
which included the classifications of Plant Equipment Operation Mechanic (PEOM)/Boiler
Operator. Local 324 contends that because the Plant Technician subsumed the duties of the
PEOMs, along with 11 other “feeder classifications,” the new Plant Technician position shares a
community of interest with the old PEOM title. In addition, as indicated by the Plant Technician
job description, the new position is required to demonstrate abilities to perform duties formerly
performed by the PEOM’s, including assisting with “non-hazardous plumbing/piping, Heating,
Ventilation and Air Conditioning (HVAC) General Maintenance.” Moreover, in order to reach
the top pay level of the classification, a Plant Technician must acquire a Third Class Steam
Stationary Engineer License, Certificate of Completion of Training in Basic Refrigeration, and
EPA Refrigeration Universal Handling Certification, all qualifications possessed by and required
of the PEOMs. Similarly, the Office Support Specialist shares a community of interest with Local
324’s pre-classification bargaining unit because this unit included the Local 324-represented
classifications of Principal Clerk and Office Management Assistant, and the Office Support
Specialist position subsumed the duties of these former titles.

Because there is a community of interest between the new Plant Technician and Office
Support Specialist titles and Local 324’s pre-classification bargaining unit, Local 324 argues that
the City/DWSD’s decision to assign the titles to Local 324 should not be disturbed so long as the
Commission finds that it was reasonable and based on objective criteria. Here, the record
established that the DWSD’s Transition Team considered the licensure and certification
requirements of feeder classifications in making the decision to assign the Plant Technician title
to Local 324. Local 324 argues that, especially in light of the Commission’s reluctance to leave
positions unrepresented, it was reasonable for the DWSD to assign the Plant Technician title to
Local 324 because the PEOM title represented by Local 324 was the only one with certification
requirements. Local 324 also asserts that it was reasonable for the Transition Team to consider
Local 324’s extensive training program in making the assignment, since Local 324 had actively
promoted Local 324’s training program and since, of the three unions that represented the “feeder
classifications,” only Local 324 had an extensive training program that was immediately available
to the DWSD. Because the DWSD was already making contributions to Local 324’s Educational
Fund under the parties’ collective bargaining agreement, Local 324’s training program was a
valuable investment to which the DWSD was already committed.

Similarly, Local 324 argues that the record shows that the DWSD’s Transition Team made
a reasonable decision to assign the Office Support Specialist position to Local 324. Although the
highest skilled positions whose duties were consolidated into the Office Support Specialist position
were unrepresented, the Transition Team made the decision not to leave the new title
unrepresented. This was reasonable, especially in light of the Commission’s policy to avoid
leaving isolated positions unrepresented whenever possible. Jackson Pub Sch, 23 MPER 97
(2010). The Transition Team then had to find an objective and reasonable basis upon which to
make the bargaining unit assignment for the Office Support Specialist title. The Transition Team’s
decision to assign the position to Local 324, based on the fact that the Principal Clerks represented
by Local 324 were the highest-skilled union-represented employees in the new classification, was
both reasonable and based on an objective fact.



VI. Findings of Fact

A. Federal District Judge Cox’s Orders

This dispute has its origins with a lawsuit filed against the City of Detroit and DWSD for
violations of the Clean Water Act, 33 USC 81251 et seq. In 1977, the Environmental Protection
Agency initiated the action in the United States District Court for the Eastern District of Michigan.
The action remained pending in 2011 because the City/DWSD had repeatedly agreed to remedial
plans to which it had not been able to adhere. After the retirement of Federal District Judge John
Feikens, who had been assigned to the case, the matter was reassigned to Federal District Judge
Sean Cox. At Cox’s direction, a “Root Cause Committee” was formed in September 2011 and
charged with identifying the causes of the DWSD’s repeated compliance failures and with
proposing solutions. On November 4, 2011, Judge Cox issued an order directing the City of
Detroit/DWSD to take a series of actions. Some of these actions were proposed by the Root Cause
Committee, but some were ordered by Judge Cox because, as he said in his order, he felt the
Committee’s recommendation did not go far enough.

In 2011, the DWSD had 257 separate job classifications and its employees were members
of 20 different collective bargaining units, each of which had its own collective bargaining
agreement. Many of these units included both DWSD employees and employees within other City
departments. While the job descriptions for these job classifications had been developed and
revised over the years by the City’s human resources department, many job descriptions had not
been revised since the 1990s or earlier.

Judge Cox’s November 2011 order required the City/DWSD to take a number of actions
that affected the terms and conditions of employment of union-represented DWSD employees.
These included requiring the DWSD and the City to have separate collective bargaining
agreements covering DWSD employees and enjoining the enforcement of certain terms of existing
collective bargaining agreements. The order also included these provisions:

Paragraph 1. The Director of the DWSD, with the input and advice of union
leadership, shall develop a DWSD employee training program, a DWSD employee
assessment program, and a DWSD apprenticeship training program.

Paragraph 8. The Director of the DWSD shall perform a review of the current
employee classifications at the DWSD and reduce the number of DWSD employee
classifications to increase workforce flexibility. Future DWSD CBA’s shall
include these revised employee classifications.

Paragraph 10. Past practices on operational issues shall not limit operational
changes initiated by management with respect to DWSD CBAs.

Paragraph 13. The Court enjoins the Wayne County Circuit Court and the Michigan
Employment Relations Commission from exercising jurisdiction over disputes
arising from the changes ordered by this Court. The Court also enjoins the unions
from filing any grievances, unfair fair labor practices or arbitration demands over
disputes arising from the changes ordered by this Court.
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Judge Cox did not explain in his order why he felt that workforce flexibility was a problem.
However, managers testified at the hearing in this case that there was a problem with employees
doing only the tasks that were listed in their job descriptions. One result was that employees
sometimes waited until an employee with a different title became available to perform a necessary
task. The Plant Technicians who testified regarding this point denied observing this type of
conduct.

After Judge Cox issued his November 4, 2011 order, several unions, as discussed in more
detail below, filed motions to intervene. The City of Detroit and the DWSD, as well as the State
of Michigan on behalf of the Commission, filed a series of motions requesting clarification of the
November 4, 2011 order. In a January 30, 2013 order addressing one of these motions, Cox stated:

This Court only intended to enjoin MERC and the Wayne County Circuit Court
from: (1) ruling that the various items of specific relief relating to CBAs that were
ordered by this Court constitute unfair labor practices; (2) exercising jurisdiction
over any grievances, unfair labor practice charges, or arbitration demands that are
based upon the specific relief ordered by this Court.

On December 14, 2015, Cox issued a “Stipulated Order Regarding Labor Matters”
signed by the City, DWSD and AFSCME. The order included a list of thirteen “2015
Labor Mandates” including:

Paragraph 1: DWSD, with the input and advice of any or all involved/affected
unions, must establish training or apprenticeship programs.

Paragraph 8: DWSD retains the ability to reduce employee classifications in order
to increase workforce flexibility, based on operational needs.

Paragraph 13:

(a) Except as provided in this Order, labor claims filed or later filed that challenge
actions of DWSD which were ordered or specifically permitted by the Labor Orders
are permanently enjoined unless dismissed with prejudice by the parties.

(b) Upon execution of this Order, the injunction previously issued is modified to
return jurisdiction to Wayne County Circuit Court, MERC and grievance arbitrators
for those claims challenging DWSD actions which were neither ordered nor
specifically permitted by Labor Orders. These labor claims may proceed whether
filed before or after this Order’s date.

(c) There are also certain pending claims where the parties disagree as to whether
or not DWSD’s actions, which were challenged with such claims, were ordered or
specifically permitted to be taken by the Labor Orders. For such claims, the tribunal
where the matter is pending will decide whether DWSD’s actions were ordered by
Labor Orders. This shall occur also for claims yet to be filed.
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(d) The following labor claims are enjoined or dismissed:

Q) UC14 F-010/C14 E-060 Unit clarification petition and related ULP.
AFSCME will amend its Charge and Unit Clarification Petition to
dismiss all challenges and issues except for the placement of the
positions of Plant Technician and Office Support Specialist.

The December 14, 2015 order also explicitly noted that “the union representation issue of
the positions of Plant Technician and Office Support Specialist has not been resolved. AFSCME
and IUOE are disputing over the proper union representation for these two positions.” It stated
that this dispute was the subject of orders issued by Judge Roberts, and that he was adopting her
orders as the orders of the Court.

Judge Cox issued his second and final order on December 15, 2015. This order included
the same list of thirteen “Labor Mandates” included in the stipulated order of the previous day, but
made them applicable “prospectively to the City/DWSD and any labor unions that were not a party
to the December 14, 2015 Stipulated Order Regarding Labor Matters.” Local 324 was not a party
to the stipulated order. The December 15, 2015 order stated that the Labor Mandates and rulings
contained in the order “are the entire sum and substance of all labor or union employment rulings
which will govern DWSD henceforth, as orders from this Court,” and that these Labor Mandates
replaced the Court’s November 4, 2011 order.

B. The Wastewater Treatment Plant

The Wastewater Treatment Plant consists of a series of buildings on one property located
at 9300 W. Jefferson Ave. in Detroit. There are also several combined sewage overflow (CSO)
basins that are part of wastewater operations. The CSO basins hold overflow from the sewage
system until it can be treated at the plant. As David McNeeley, the GLWA’s Interim Chief of
Wastewater Operations described it, the product that the Wastewater Treatment Plant produces is
clean water. In the process, debris is removed from contaminated water, solids are removed from
the water and turned into sludge, the water proceeds though several stages of treatment, is
chlorinated and then de-chlorinated, and then is discharged into the Detroit River. The sludge is
further dried, treated with lime and turned into pellets that can be safely used as fertilizer, or
incinerated and the ashes trucked away to landfills. There are five major operational areas at the
plant: primary treatment, secondary treatment, dewatering, incineration (residuals) and
chlorination/dechlorination. The Michigan Department of Environmental Quality (MDEQ),
which has an office at the plant, monitors the plant’s operations and the content of the effluent it
releases into the Detroit River.

C. The City/DWSD’s Actions to Comply with Paragraph 8 of Cox’s order

After Judge Cox’s November 4, 2011 order, DWSD committed itself to improving
efficiency and saving money across its whole organization in a process the DWSD calls
“optimization.” Issues relating to the City’s financial problems and bankruptcy and the creation
of the GLWA have intruded, and the process has proceeded slowly. However, according to Majid
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Kahn, currently the GLWA’s Manager of Operations, by 2015 the Wastewater Plant’s water
quality results, as confirmed by the MDEQ, had begun showing improvement.

In early 2012, the DWSD hired an independent consulting firm specializing in utilities,
EMA,3 to conduct a ninety day review of DWSD’s operations. This included interviews with
employees throughout the department. EMA identified six major organization-wide operations
deficiencies: “siloed” organization (see below); inflexible job descriptions; multiple reporting
levels; lack of training; seasonal work issues; ineffective deployment and use of technology; and
disconnected business processes. EMA recommended that the 257 job classifications be reduced
to 31, including five management classifications, with each classification having between three
and five “skill levels.” The new classifications EMA proposed included Plant Technician,
Industrial Waste Technician, Field Service Technician, Electrical Instrumentation Technician, and
Shift Plant Technician, with Plant Technicians, Shift Technicians, Maintenance Technicians and
Electrical Instrument Technicians assigned to work at both the Wastewater Plant and the five
facilities where water is treated before being distributed through the system. EMA, after its initial
study, also proposed the creation of an Administration Support Classification. EMA suggested in
its report that the DWSD could reduce its number of management and supervisory positions by
86% and its total staff by 80%.

In October 2012, the City/DWSD entered into a contract with EMA to conduct a more
detailed study and prepare a more detailed restructuring plan. EMA formed five “design teams”
made up of employee volunteers and EMA facilitators to discuss and review work processes in
different areas. The five design teams were: Water, Wastewater, Field Services, Administration
and Finance, and Tech Support. Sometime in the late spring or early summer of 2013, each design
team, along with EMA, submitted reports for implementing an optimization plan in its area. The
minimum time frame for completing these plans was to be five years. The design teams’
recommendations included what existing job classifications within their areas could be combined
so that work could be more efficiently performed from start to finish. The Wastewater design team
recommended the creation of ten new titles to replace existing ones: Plant Technician,
Maintenance Technician, Electrical Instrumentation Control Technician (EICT), Team Leader,
Engineer, Inspector, Storekeeper/CMMS Clerk, Chemist, and Manager. It also specified which
old titles it believed should be consolidated into the new titles. It recommended that twelve
existing titles be consolidated into the Plant Technician title. These included two supervisory titles
and ten titles represented by AFSCME. It also included Boiler Operator/Plant Equipment
Operations Mechanic (PEOM), a title represented by Local 324. Consistent with EMA’s earlier
recommendation, the design teams recommended “skill-based pay” whereby employees would
advance within the title by obtaining licenses and certifications in their fields of work and/or
demonstrating specific skills and abilities. The Wastewater design team recommended that the
Plant Technician title have four skill/pay levels.

The Administrative and Finance design team recommended the creation of an Office
Support Specialist title. As with the other titles, the pay was to be skill-based, with employees
advancing within the title based, in this case, on demonstrating specific skills. The design team

3 The documents in the record from this firm use only the initials EMA to identify it.
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recommended that the Office Support Specialist title have three skill/pay levels. It also identified
eleven existing job classifications that it believed should be consolidated into the new title.

DWSD management adopted most of what EMAG5 recommended, including the new job
titles EMA had suggested. As EMA had proposed, DWSD decided that all existing titles in the
department would be abolished and replaced by the new classifications. The old titles consolidated
into the new titles were referred to as “feeder titles” for the new positions. By the end of December
2013, the DWSD had produced a list of 56 job titles (a 57" was later added) to replace the 257
they had in 2011, and had drafted new job descriptions for each new title. The DWSD submitted
its list of new titles to Kevyn Orr, then the City’s emergency financial manager, and he approved
them on December 30, 2013.

Under the former system, many job titles, including clerical titles and those held by
operators at the Wastewater Treatment plant were “siloed,” i.e., a number of job titles, each with
specific job duties, were arranged in a series. Formally, at least, employees were responsible for
performing only the tasks within their specific job title. As they gained experience, employees
applied for promotion to the next title in their series and, upon promotion, gained new job
responsibilities as well as more pay. To be promoted, employees had to wait for the position above
them to become vacant. For example, operators in the Wastewater Plant typically began as Sewage
Plant Attendant, moved to Sewage Plant Operator when there was a vacancy, and then to Senior
Sewage Plant Operator if they had the experience and desire to do so. Above Senior Sewage Plant
Operator in the series were two supervisory titles, Assistant Head Sewage Plant Operator and Head
Operator. Clerical titles were similarly “siloed.” Employees began as Office Assistants Is,
Messengers, or Junior Clerks, were promoted to Office Assistant Il and then 111, Clerk, Senior
Clerk and then Principal Clerk, and from there could be promoted to Head Clerk, an unrepresented
position. Clerical employees with these titles worked in different locations and different areas
throughout the DWSD. Employees with different job titles worked together in the same areas,
with tasks requiring more skill, experience, or judgment assigned to the employees with higher
level titles, supposedly in accord with their job descriptions, and employees with higher level titles
directing the work of those below. However, the job descriptions for many of these clerical titles
were seriously out of date and included tasks that clericals had not performed for years because of
changes in office technology.

The Wastewater operator jobs described above, and other titles in the Wastewater
Treatment plant, have now been collapsed into the Plant Technician title. The Plant Technicians
in each area now work as a team, with all Plant Technicians responsible for performing all operator
duties of which they are capable based on their experience and training. The Plant Technician title
has four levels, each with its own pay scale and top and bottom salary. As described in more detail
below, Plant Technicians can advance to the next level when they meet both the certification and
“skills demonstrated” requirements for that level. That is, they do not have to wait for a position
above them to become vacant. However, in order to move up to the next level, Plant Technicians
must demonstrate some specific skills that they may not be able to acquire unless they are assigned
by the Employer to work in several different areas of the Wastewater Plant. In addition, the Plant
Technician title, unlike all the previous nonsupervisory and lower-level supervisory Wastewater
plant operator titles, requires employees to obtain at least a Class D and then a Class C State
Wastewater Treatment certification. In order to even take the exams for these certifications,
employees must satisfy certain experience requirements established by the MDEQ. The Employer
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eventually plans to implement a system under which Plant Technicians are systematically rotated
to Plant Technician assignments in different areas within the plant. However, this system is not
close to fruition.

All the other new job titles, including the Office Support Specialist, are similarly
structured. The intent is that an Office Support Specialist should be able to handle an entire process
in his or her area, so that employees within that area can fill in for and assist each other to speed
the work flow. In the case of the Office Support Specialist, employees advance to level two, and
then may advance to level three, by demonstrating the abilities and skills specifically set out in the
Office Support Specialist job description.

For the Office Support Specialist, duties of seventeen “feeder titles” were combined into
one new title. Three of the seventeen feeder titles were unrepresented, two were represented by
Local 324, eleven were represented by AFSCME, and one was an obsolete title at the time of the
reclassification. Twelve “feeder titles” were combined or “mapped” to the new Plant Technician
title. Two of the twelve were supervisory titles. One was an unrepresented position. Another,
Assistant Head Sewage Plant Operator, was part of a supervisory unit represented by the UAW.*
The Boiler Operator/PEOM title, actually one title but listed as two in DWSD documents, was
represented by Local 324. The other eight titles mapped to the Plant Technician were represented
by AFSCME.

In December 2013, the DWSD’s management Transition Team held a meeting with their
labor counsel to discuss whether the employees within each new title shared a community of
interest as the Commission defines it. They also discussed to which existing union, if any, each
new title should be assigned. At this meeting, the Transition Team was given by their counsel a
list of eighteen factors traditionally relied upon by the Commission to determine community of
interest. Because of attorney-client privilege, nothing substantive about the discussions that took
place at this meeting was admitted into the record. However, Terri Connerway, now the
Organizational Development Director for the GLWA and formerly the Human Resources Director
for DWSD, testified that either at this meeting or thereafter she recalled discussing the fact that
the former Boiler Operator/PEOM title required a certification in the context of the decision to
assign the Plant Technician title to Local 324. She testified that the Transition Team decided to
assign the Plant Technician title to the union that represented the feeder classification with the
highest license and/or certification level requirement. The feeder classification for Plant
Technician with the highest certification requirement was Head Operator, but this was an
unrepresented position and the Transition Team did not want to designate the Plant Technician
classification as non-union. Of the remaining feeder classifications for the Plant Technician
position, the Boiler Operators/PEOM’s had the highest certification requirement, and since they
were represented by Local 324, the Transition Team decided to assign the Plant Technician to
Local 324. According to Connerway, the Transition Team also looked at the feeder positions for
the new Office Support Specialist title and decided that, of the feeder positions that had been
represented by unions, the Principal Clerk position, a position represented by Local 324, was the
highest skilled. Before the reclassification, some, but not all, Principal Clerks had been
supervisory positions. According to Connerway, it was primarily for this reason that the Transition

4 The UAW indicated, before the instant petition was filed, that it had no interest in representing the new Plant
Technician position.
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Team decided to assign the Office Support Specialist position to Local 324. The team at some
point also discussed the type of training that the DWSD would be required to provide in the future
and the fact that, as discussed below, Local 324 already provided some of the training that the
DWSD would need.

In February 2014, Local 324 learned that it had been assigned the new Plant Technician
and Office Support Specialist positions when the DWSD reopened their collective bargaining
agreement and presented Local 324 with a proposal that included salary ranges and other terms
and conditions of employment for these two positions. In March 2014, the DWSD held a meeting
with all of its unions to inform them of the new classifications and the union to which each had
been assigned. Job descriptions for each of the new classifications were distributed to the unions
at this same meeting. At this meeting, AFSCME learned that it had been assigned a number of
new classifications, including Water Technician and Systems Technician. Water Technicians
operate and maintain equipment at the Employer’s five water (as opposed to wastewater) treatment
plants. Systems Technicians monitor the transmission mains and pressure flow of fresh water from
the water plants and the pumping stations to ensure that water pressure stays within certain
parameters. System Technicians also monitor the flow of wastewater from the CSO holding basins
to the Wastewater Plant to ensure that the right volume of wastewater is flowing into the
Wastewater Plant from the CSO basins. Systems Technicians regularly communicate with Water
Technicians. They also communicate with Plant Technicians at both the Wastewater Plant and
CSO basins twice per shift on a regular basis, and more often during storms.

AFSCME was also assigned the new Customer Service Specialist title. Customer Service
Specialists take orders from the public for new service and deal with billing issues. They share
software with and communicate several times per day with Office Support Specialists in the meter
operations office who are responsible for sending Field Service Technicians out to connect water
meters and verify that the correct equipment is at the correct property so that accounts can be billed
properly. All of these titles are now in a single bargaining unit represented by AFSCME.

Either in 2014 or as a result of the federal court mediation in 2015, AFSCME was also
assigned most employees with the title Maintenance Technician.® Maintenance Technicians do
equipment repair and maintenance at both the Water and Wastewater Plants. If Plant Technicians
cannot fix a problem with their equipment, they put in a work order for a Maintenance Technician.
Maintenance Technicians and Plant Technicians frequently work together to determine the source
of an equipment malfunction. AFSCME was also assigned some of the employees within the
EICT classification. EICTs deal with hydraulic pressure and electrical control systems, and both
Plant and Water Technicians contact EICTs when they have problems with these systems. EICTs
who are electricians or electrical apprentices are now represented by the Michigan Building Trades
Council, while all other EICTs are represented by AFSCME. Finally, AFSCME currently

> The DWSD contends that, because this mediation was confidential, no reference can be made in this proceeding to
the agreements reached regarding unit placement as part of this mediation. We do not agree. The matters discussed
during mediation and the reasons for the agreements during mediation are not our concern. However, by agreeing to
place positions in one unit or another, whether as part of mediation or otherwise, the DWSD agreed, on behalf of itself
and the GLWA, to recognize and bargain with certain unions for certain groups of employees in the future. We
conclude that the determination of the proper unit placement of the two disputed positions cannot be made without
considering the scope of the units currently represented by AFSCME and by Local 324.
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represents Field Service Technicians at level one of this classification, while Field Service
Technicians at level two are represented by the Teamsters.

The Plant Technician title was assigned by the DWSD to Local 324. The Office Support
Specialist title was also assigned to Local 324.

As noted above, in May 2015, AFSCME filed an unfair labor practice charge, Case No.
C14 E-060 over the removal of bargaining unit work from its unit. In June 2014, it filed a unit
clarification petition challenging the reassignment of positions represented by it to new bargaining
units. Per the settlement reached in mediation, except for the Plant Technician and Office Support
Specialist positions, the bargaining unit assignment of the positions covered by the June 2014 unit
clarification petition is no longer in dispute.

The DWSD also created a “catch-all” classification, Special Projects Technician, for
employees that were not selected through the assessment process (see below) to fill one of the
other new titles. The Special Projects Technicians will hold this title until their retirements or
separations, and are assigned to do any type of work they can do in any area of the Wastewater
Plant. It is not clear from the record whether there are also Special Projects Technicians in the
water plants. The Special Projects Technicians in the Wastewater Plant were assigned to
AFSCME.

Sometime after the EMA design teams made their recommendations, the DWSD developed
pilot teams for each of the five major areas of the Wastewater Treatment Plant. Managers were
assigned to head each team, and employees volunteered or were requested to participate. The pilot
teams were set up to test the feasibility of the new organizational plan; employees who worked on
the pilot teams performed the duties of the new titles Plant Technician, Maintenance Technician,
Electrical Instrument Control Technician, etc., while retaining their old titles.

In early 2014, employees were provided a list of the new classifications and were told that
their old titles were being abolished and that they needed to apply for a new classification. To do
so, they completed a skills assessment form. The forms were reviewed by the employees’
supervisors who evaluated their knowledge, skills, and abilities. The assessments were then
reviewed by DWSD’s Human Resources Staff who considered the assessments and the employees’
prior work history in assigning them to a new job classification and to a level within that
classification. Some employees who were not assigned a new job classification were laid off or
retired.

D. Plant Technician and Office Support Specialist Duties

Of the approximately 125 employees who are now classified as Plant Technician, five were
formerly classified as Assistant Head Sewage Plant Operator. As indicated above, this was a
supervisory title which was part of a supervisory unit represented by the UAW. Another six were
classified Boiler Operators/PEOMSs and represented by Local 324. The other 114 were in job titles
represented by AFSCME.

Around 40 employees now have the Office Support Specialist title. One of these 40
employees had the former title Head Clerk, which was unrepresented. Eleven Office Support
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Specialists were classified as Principal Clerks, and three were classified as Office Management
Assistants and were part of a unit represented by Local 324. Some of the Principal Clerks had
been supervisors; as Office Support Specialists they continue to direct the work of others but have
no supervisory responsibilities as the Commission defines them. The other 25 or so Office Support
Specialists were in clerical classifications represented by AFSCME.

The new job description for Plant Technician describes the “Essential Job Functions” of
the position as follows:

Operate basic wastewater treatment plant equipment and processes to continually
monitor plant-wide operations. Take equipment and process readings at various
locations throughout the plant. Load and unload chemicals, polymers, and other
materials manually and using motorized equipment. Collect and perform tests on
water and sludge samples. Perform maintenance and troubleshoot equipment on
wastewater treatment equipment. Maintain various records and prepare reports.
Perform shift work which includes all day, afternoon, night, weekend and holiday
assignments. A valid Michigan Driver’s License and the ability to drive a motor
vehicle on all terrain. Wear personal protective equipment (PPE). Follow security
and safety policies and procedures in carrying out work duties. Perform on the job
training.

The only mention in the job description of boiler or HVAC equipment-related duties is the
list of abilities that a Plant Technician is required to demonstrate to advance to Level 2. These
include:

Assist with routine carpentry, non-hazardous plumbing/piping, Heating,
Ventilation and Air Conditioning (HVAC) maintenance and repair, painting and
general maintenance work on building, grounds and related structures.

However, Connerway testified that the operation and maintenance of these systems,
particularly the former, is essential not only for the comfort and safety of employees working in
the Wastewater Plant, but to other processes in the Plant. For example, a certain temperature range
must be maintained for certain biological and chemical processes to take place. Connerway
explained that the Employer considers the Plant Technicians who maintain and operate the boiler
and HVAC systems to be “operating basic wastewater treatment plant equipment and processes.”
In addition, McNeeley, who is a former boiler operator as well as an expert in wastewater treatment
processes, testified that the type of calculations necessary to operate a boiler system are the same
or similar to those required in the wastewater process.

The Plant Technician title has four different levels. The requirements for advancing to the
next level within this title are discussed in detail in the section below entitled “Employer’s Training
Goals and Plans.”

The new job description for the Office Support Specialist describes its “essential functions”
as follows:
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Perform clerical work. Maintain records. Complete recordkeeping, typing,
transcription and similar work. Reconcile petty cash. Design and utilize filing
systems. Classify items for entry into bookkeeping records. Check arithmetic
computation and balance figures. Operate standard office equipment such as
personal computers, printers, copiers, scanners, fax, etc. Maintain calendars for
departmental staff. Schedule hours, training and meetings. Perform routine
correspondence in response to inquiries and complaints and handle routine contacts
with other divisions or sections of the organization. Possess a valid Michigan
Driver’s License and the ability to drive a motor vehicle on all terrain. Follow
security and safety policies and procedures in carrying out work duties. Provide on
the job training.

The Office Support Specialist position has three levels. An employee is required to
advance from level one to level two within two years; there is no requirement to advance to level
three. None of the three levels requires more education than a high school diploma or GED,
although an associate’s degree is recommended for advancement to level three. Advancement
from one level to another is achieved by demonstrating the abilities set out in the job description
for the next level.

As DWSD witnesses repeatedly testified, the chief goals of the “optimization” process
encompass encouraging all employees in a particular area to work as a team. The goals include
eliminating “not within my job classification” arguments and ensuring that if there is work that
needs doing and employees are capable of doing it, the work gets done as fast as possible. Another
goal is promoting on-the-job training of less experienced employees (e.g., giving Sewage Plant
Attendants, who were assigned the lowest skill jobs of cleaning up, the opportunity to learn to
operate machines so they can step in to do so when necessary). The job descriptions for the new
Office Support Specialist and Plant Technician titles describe the duties of the new positions in
somewhat broader language than the job descriptions for the old titles. As AFSCME pointed out
at the hearing, however, most of the job descriptions for the old titles included “catch-all” language
that, at least theoretically, could have been used to force employees in lower paid classifications
to do a range of duties normally performed by higher paid employees.

Only a handful of the approximately 165 employees in these two classifications were called
to testify at the hearing about their current or former job duties. It appears that most employees
who applied for and received a Plant Technician or Office Support Specialist position are assigned
to the same jobs in the same areas as before their reclassifications. Two Office Support Specialists
testified that they received some additional duties after their reclassification. One Plant Technician
testified that Plant Technicians were trained to perform lab analysis that chemists in another
bargaining unit formerly performed, and that after the reclassification, Plant Technicians were
assigned to perform this work. The same Plant Technician testified that he monitors tanks and
retrieves samples, and that since the reclassification he had been given more tanks to monitor
although his actual work had not changed. The three other Plant Technicians who were called as
witnesses by AFSCME testified that their duties and the duties of the employees who work with
them are exactly the same as they were before they received their new titles. One, who was
formerly a Sewage Plant Attendant, testified that although there is no longer a Senior Sewage Plant
Attendant classification, in his area whoever is working that day and has the most seniority is
designated the senior for that day. He also testified that while he operates equipment in his area,
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if there is cleanup work that needs to be done in his area while he is operating equipment, a more
senior Plant Technician will take over the equipment while he takes care of the cleanup. Likewise,
Susan Ryan, who before the reclassification was a Senior Sewage Plant Operator, and is currently
president of AFSCME Local 207, testified that as she moves about the plant performing her regular
and union duties, the Plant Technicians formerly classified as Sewage Plant Operators seem to be
doing the duties formerly done by Sewage Plant Operators, and that other Plant Technicians also
seemed to be doing exactly the same duties they did under their old titles.

Zanetta Stewart, who supervised the employees who operated and maintained the boiler
and HVAC systems when they were classified as PEOMSs and who now supervises them as Plant
Technicians, testified that only one minor new assignment — checking steam traps — has been added
to their job duties since they were reclassified as Plant Technicians. This task was actually
included in the PEOM job description. Moreover, the boiler and HVAC work continues to be
performed exclusively by employees who were formerly classified as PEOMSs; no other Plant
Technicians have as yet been assigned to boiler or HVAC duties to be trained in this work. The
Plant Technician witnesses who are not former PEOMSs confirmed that they have not yet been
assigned to work in the boiler room and denied being told that they would eventually be assigned
to or trained to work in the boiler room.

E. The Employer’s Training Goals and Plans

As part of the optimization process, the Employer plans to increase the amount of formal
training it provides and also increase on-the-job training and cross-training. For its Wastewater
Operations alone, it budgeted $300,000 for training for the 2015-2016 fiscal year and has budgeted
$250,000 for the 2016-2017 fiscal year. The Employer has an ambitious plan that includes not
only training in the employee’s particular work area, but cross-training in all other jobs within his
or her classification, and, eventually, cross-training certain employees in the job duties of other
classifications with which they work. For example, Plant Technicians now do simple repairs on
equipment in the Sewage Plant, while more complicated repairs or problems that a Plant
Technician cannot fix, are done by a Maintenance Technician. The Employer eventually plans to
train Plant Technicians not only to do all the duties done by Plant Technicians within the sewage
plant, but some duties now performed by Maintenance Technicians, so that the Plant Technicians
can perform more of this work without putting in a work order for a Maintenance Technician. In
addition, its long-term goal (this might take between five and ten years to accomplish) is to provide
Plant Technicians with training in the chemistry of the processes with which they work, so that
they will be better able to understand why problems arise and what should be done about them.

Sewage Plant operators with long careers at the Wastewater Plant have typically worked
in more than one of the five areas. However, for some areas it may take as long as three months
of on-the-job experience for a Plant Technician, to be fully trained in an area in which he or she
has not worked before; in other areas, it may take longer than six months, depending on the Plant
Technician. If there is a vacancy or a need for more Plant Technicians in a particular area, a Plant
Technician, of course, will be reassigned to that area. If the Plant Technician has not worked in
that area before, he or she will be trained. The record indicates that at least at one time there was
a training program in place that required new operators to cycle through jobs in every major area
of the plant over the course of several months to become familiar with all processes before they
received their first permanent assignment. Plant Technician Susan Ryan, who was hired in 1998,
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testified that a training program like this was in place when she was first hired. However, the
training Ryan received during this program was not full training, and this type of program has
apparently not been in place since at least 2011. With the possible exception of the process control
center area, the Employer has not yet systematically begun rotating Plant Technicians among areas
solely for the purpose of training them in unfamiliar processes.

The Employer has begun cross-training some Plant Technicians to do jobs outside of their
title without reassigning them. As noted above, it trained some Plant Technicians to do lab analysis
work that was formerly performed by SCATA members. It has also trained Plant Technicians to
do some additional light maintenance work on machines, in addition to encouraging them to assist
Maintenance Technicians in doing minor repairs.

None of the old nonsupervisory Sewage Plant operator positions required a certification or
license. Among other problems, this resulted in a shortage of individuals qualified to fill the
higher-level management positions in the Sewage Plant for which State or Federal regulations
require a Class B or A Wastewater Treatment certification. The Plant Technician job description
now requires employees at Level 1 to obtain a State Wastewater Treatment D license within two
years. It is not clear from the job description what the consequences would be if the Employer
enforced this requirement. Once a Plant Technician obtains a Class D license and meets the
“demonstrated abilities” for Level 2, he or she advances to Level 2. According to the job
description, a Level 2 Plant Technician must then obtain a Class C license and advance to Level 3
within three years. Again, it not clear what is to happen if the Plant Technician does not meet this
deadline. In order for the Plant Technician to advance to Level 4, he or she has to obtain both a
Class B license and the other licenses and certifications discussed below. There is no requirement
for a Plant Technician, to advance to Level 4.

The State Department of Environmental Quality requires an individual to have work
experience in at least one of five specified areas of wastewater treatment — preliminary/primary
treatment, secondary/advanced treatment, residuals processing and disposal, laboratory analysis,
or maintenance — in order to be eligible to take the Class D Wastewater license exam. All Plant
Technicians will meet this requirement if they remain employed. However, as the Employer
admits, most if not all Plant Technicians will need specific training geared to the test, and a
refresher math course, in order to pass the Class D exam. In order to be eligible to take the Class
C exam, a Plant Technician must have hands-on experience or immediate supervision in three of
the five specified areas, including at least 160 hours in secondary treatment. As discussed above,
there is no system yet in place to ensure that Plant Technicians are rotated among areas so they
can gain the experience they need to take the Class C exam. There is also no formal training
program yet in place for Plant Technicians geared to either the Class D or Class C exams. The
Employer was not able to provide an estimate of when it would be able to offer the Plant
Technicians training that would prepare them to take the Class D or C exams, or when it would be
able to ensure that Plant Technicians who obtain Class D licenses will be able to obtain the
experience necessary to take the Class C test. It admits, therefore, that it will not be able to enforce
the certification requirements in the Plant Technician job description for some time in the future,
and that it has not yet set a deadline for when it will begin enforcing these requirements.

In order to reach Level 4 within the classification, a Plant Technician must have both a
Class C Wastewater Treatment certification, a Third Class Steam Stationary Engineer License,
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Certification of Completion of Training in Basic Refrigeration, and EPA Refrigeration Universal
Handling Certification. Except for the Wastewater Treatment certification, these are all
qualifications possessed by the Boiler Operators/PEOMs who were represented by Local 324 prior
to the reclassification and who have now been reclassified as Plant Technicians. A City of Detroit
ordinance requires that one employee with a Third Class Steam Stationary License be in the
Sewage Plant’s boiler room at all times when the plant’s boilers are in operation. Local 324 has a
training program that qualifies employees for this license and all the current Plant Technicians
assigned to the boiler room have it, as well as the refrigeration certifications listed above. When
reclassified as Plant Technicians, however, the former PEOMSs were placed at Level 1 because
they don’t have the skills, experience, or Class D Wastewater certification required for higher
levels. As of the date of the hearing, there were no Level 4 Plant Technicians, since none of the
Plant Technicians had both a stationary engineer license and a wastewater license.

The Employer agrees that no Plant Technician who was formerly classified as a Boiler
Operator/PEOM has as yet been assigned to any duties that were not within the scope of his or her
old classification. The Employer testified that it eventually plans to rotate the boiler operators to
other operator jobs in the Sewage Plant, and to rotate other operators into the boiler room. This is
all in the future and there is as yet no timetable for implementing this plan.

Some Office Support Specialists work in the Wastewater Plant, others work at Water
Plants, and others work in administrative offices at different locations. The Employer plans
eventually to rotate Office Support Specialists among different assignments for cross-training
purposes, but has not yet formulated a specific plan to do so. The Employer also plans to provide
more Office Support Specialists with formal training in the use of personal computers and in
Microsoft Office for those Office Support Specialists whose day-to-day job duties do not require
computers and to those who need more training on in Word, Excel, Access, and/or PowerPoint.
Terry Daniel, the Employer’s Water Operations Director, testified that he has recently sent some
Office Support Specialists who work under him to Microsoft Office Training. However, he began
doing this before the reclassification, and the Office Support Specialists have received their
training from a private vendor also used by the City of Detroit. As noted below, Local 324 added
Microsoft Office courses to its training curriculum specifically in anticipation of the Employer's
training needs, but no DWSD or GLWA employee has as yet attended any of these courses.

F. The IUOE’s Role, and Prospective Role, in Training

IUOE Local 324 has two established training programs, one originally designed for
stationary engineers (boiler operators) and another for construction employees. It is licensed by
the State of Michigan as a proprietary school, and its apprenticeship program is certified by the
United States Department of Labor. A City of Detroit ordinance governs the license and
certification requirements for stationary engineers within the City. The City recognizes Local
324’s high pressure boiler operator’s license training program as a sufficient substitute for the
requirement in the City ordinance that any individual must complete a year of on-the-job
experience to be eligible for a high pressure boiler operator’s license, which is itself a requirement
for the Stationary Engineer’s license.
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The Local 324 training programs are open equally to Local 324 members and to members
of the public, including individuals not employed in the trade. However, per course rates are lower
for Local 324 members.

Local 324’s collective bargaining agreements with the City of Detroit have long included
a $.05 per-member per-hours worked contribution to the Local 324 Stationary Engineers
Educational and Apprenticeship Fund. The contract between Local 324 and the DWSD, a one-
year agreement entered into in December 2012, did not include a contribution to the Educational
Fund. However, in 2013, when Local 324 and the DWSD agreed to a new collective bargaining
agreement through 2022, they agreed to a contribution of $.40 per hour worked. Under the
arrangement between the DWSD and Local 324, IUOE members can take up to four classes in
Local 324’s training program per year at no additional cost to either the Employer or the individual
member. The cost of these classes, which Local 324 calculates at the discounted rate offered to
Local 324 members, is covered by the Employer’s contributions to the Educational Fund.

There are certain training classes that state or federal regulations require wastewater
treatment operators to have periodically and which the DWSD has long provided. These include:
HAZMAT training, First Aid/CPR, Confined Space Awareness (working safely in confined
spaces), “Hot Works,” and “Lockout/Tagout.” In 2015, Local 324 and the DWSD agreed that
Local 324’s trainers would begin providing these training classes, as well as a Math Refresher
class, at the Wastewater plant. The cost of this training is covered by the Educational Fund. Local
324’s training curriculum also includes other classes that could be useful to a wastewater treatment
operator, including pump performance and maintenance, and basic electrical troubleshooting.
These classes are held at Local 324’s training center. At the time of the hearing, employees of the
Employer had to submit a request and have their request be approved by their supervisor in order
to enroll in a Local 324 class at its training center. The Employer has not yet begun assigning or
directing Plant Technicians to enroll in classes at the training center, although this is something
the Employer envisions doing in the future. As of the date of the hearing, Local 324 had not yet
put together a course specifically for wastewater treatment operators or designed to help them pass
a wastewater certification test. Again, this is something the DWSD and Local 324 envision will
occur in the future.

After Local 324 became the bargaining representative for the Office Support Specialists, it
added classes in Basic Computers and Microsoft Office specifically with the Office Support
Specialists in mind. These classes are currently being conducted, and Local 324 members are
attending. However, the Employer has not yet assigned or directed any Office Support Specialists
to attend these classes.

AFSCME does not have a training program operating in Michigan, although the AFSCME
International does have a training curriculum and AFSCME does provide training to its members
in some localities. AFSCME argued at the hearing that AFSCME and the Employer could agree
to establish a training fund like the IUOE has, which is funded by Employer contributions and,
perhaps, use that fund to pay for training by the IUOE. It also appears, from the numerous DWSD
documents discussing the training entered into the record, that a Michigan-based non-profit, the
Michigan Water Environment Association (MWEA), currently offers training courses which it
advertises as preparation for the MDEQ’s wastewater license exams.
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G. History of “Militancy” Among Members of AFSCME Locals at the DWSD

One of AFSCME’s arguments in this case is that the Employer’s decision to assign the
Plant Maintenance and Office Support Specialist positions to Local 324 was not made in good
faith because it was based solely or primarily on the fact that the AFSCME Local Unions that
represented DWSD, and Local 207 in particular, had a history of “militancy.” This included a
history of filing frequent grievances, opposition to the changes implemented by the DWSD after
Cox’s November 4, 2011 order, opposition to the pension cuts imposed on City employees as part
of the City’s bankruptcy, and opposition to appointment of an emergency manager for the City.
AFSCME also offered evidence that the AFSCME Locals, unlike some other unions including
Local 324, did not reach collective bargaining agreements with the DWSD after Cox’s November
4, 2011 order. According to AFSCME, this was because the AFSCME Locals were not willing to
accept terms that other unions agreed to. Last but not least, while AFSCME Council 25, AFSCME
Local 207, Local 324 and other unions filed motions to intervene in the federal litigation after Cox
issued his November 4, 2011, order, Local 324 agreed during contract negotiations with the DWSD
not to appeal Cox’s denial of its motion.

Immediately after Judge Cox’s November 4, 2011, order, a number of unions filed motions
to intervene in the federal court action. These included AFSCME Council 25 on behalf of itself
and its affiliated Locals, UAW Region | and its Local 2200, and Local 324. On or about November
28, 2011, after Judge Cox had denied these motions, Local 207, along with the Senior Accountants
and Analysts Association (SAAA), filed its own motion to intervene, along with a motion asking
Judge Cox to disqualify himself from ruling on further matters related to his November 4, 2011,
order. Local 207’s motions were denied by Judge Cox on December 13, 2011, after which Local
207 joined AFSCME Council 25 in appealing the denial of their motions to intervene to the Sixth
Circuit Court of Appeals. The other unions, including Local 324 and AFSCME Local 2920, either
decided not to appeal or appealed and then withdrew the appeal. On April 13, 2013, the Sixth
Circuit granted AFSCME Council 25, AFSCME Local 207, and the SAAA intervenor status.

Prior to Cox’s November 4, 2011 order, all AFSCME-represented DWSD employees were
covered by the City of Detroit Master Agreement between the City and AFSCME. At some point
before the issuance of the November 4, 2011 order, Local 207 and Local 2920, two AFSCME
locals assigned to represent different groups of DWSD employees, negotiated separate
supplemental agreements with the City of Detroit covering the employees under their jurisdiction.
However, no one at the hearing could recall the last time Local 207 and the City reached a
supplemental agreement.

Cox’s November 4, 2011 order, as noted above, directed the DWSD and City to have
separate collective bargaining agreements covering DWSD employees. The parties agree that all
AFSCME-represented employees at the DWSD are now part of a single bargaining unit. As
discussed below, the DWSD and Local 2920 have a collective bargaining agreement which does
not expire until 2018. There is no agreement between the DWSD and Local 207. What, if any,
role AFSCME intends to assign to Local 207 in representing employees of the DWSD or GLWA
is unclear from the record.
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Local 207, and specifically its members in the Wastewater Plant, has a long history of
“militancy,” in the sense of taking public positions on issues relating to the operation of the DWSD
and holding rallies and public demonstrations in support of these positions. According to
testimony, Local 207 has consistently opposed proposals made over the last fifteen years to turn
DWSD operations over to a regional water authority such as the GLWA. Local 207 warned its
members, in the months before Cox issued his November 4, 2011 order, that Cox was likely to
order some combination of a regional authority takeover and privatization of DWSD functions.
After Cox issued his November order, Local 207 expressed outrage at its provisions in its official
newsletter.

In 2012, the City entered into a consent agreement with the State of Michigan under the
Local Government and School District Fiscal Accountability Act, 2011 PA 4. In accord with the
terms of this statute, the City was not subject to the duty to bargain under 815 of PERA for the
duration of the consent agreement. In June 2012, the City imposed a concessionary “contract” on
its unit of nonsupervisory employees represented by AFSCME which was titled “City
Employment Terms (CET).” On June 27, 2012, the Detroit Board of Water Commissioners, which
oversees the DWSD, passed a resolution applying the terms of the CET to all bargaining units
whose agreements with the City had expired and that had not reached separate collective
bargaining agreements with the DWSD. This included the AFSCME-represented unit of DWSD
employees.

Although the DWSD took the position that these negotiations were not “bargaining”
because the City’s duty to bargain had been suspended, AFSCME and the DWSD commenced
negotiations for a new contract around July 2012. Negotiations did not go well. On July 24, 2012,
AFSCME Local 207 held an informational picket at the Wastewater Plant which was covered by
local media. In September 2012, both AFSCME Local 2920 and AFSCME Local 207 members,
voting separately, voted to authorize a strike, although neither Local actually called a strike. On
September 30, 2012, Local 207 conducted a picket of the Wastewater Plant that lasted five days.
This picket was accompanied by a walkout of approximately 150 employees at the plant led by
Local 207 officers Michael Mulholland and Susan Ryan. The employees who participated in this
walkout were suspended but, per an agreement between AFSCME and the DWSD, were allowed
to return to work after signing last chance agreements.

In October 2012, the DWSD imposed another set of terms on its AFSCME-represented
employees. AFSCME Local 207 held a rally at the Federal Courthouse in Detroit in October 2012.
In November, 2012, it urged its members to appear before City Council to oppose approval of the
contract with EMA.

In November 2012, 2011 PA 4 was repealed by referendum of the voters. In March 2013,
the DWSD asked AFSCME Local 207 to take the DWSD’s contract offer to its membership. The
DWSD'’s offer included a demand that Local 207 withdraw its request to intervene in the federal
court proceeding. Local 207’s membership decisively rejected the offer. However, on March 26,
2013, the DWSD and AFSCME Local 2920 entered into a collective bargaining agreement
covering the term 2012-2018.% As part of this agreement, Local 2920 withdrew as a party from

& According to AFSCME’s post-hearing brief, this contract, at least at the time it was executed, covered only the
clerical titles then under AFSCME Local 2920’s jurisdiction. After the reclassification, AFSCME had only one
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AFSCME Council 25’s appeal to the Sixth Circuit of Cox’s denial of its motion to intervene in the
federal court litigation.

On March 28, 2013, a new statute, the Local Financial Stability and Choice Act, 2012 PA
436, MCL 141.1543 et seq., took effect. This statute was the third Michigan statute to allow for
the appointment of an emergency financial manager for a municipality and, like its immediate
predecessor, stated that a municipality’s duty to bargain under 8 15 of PERA was suspended when
it was placed “in receivership,” i.e. when an emergency manager was appointed. On March 15,
2013, Governor Rick Snyder appointed Kevyn Orr as the City’s emergency manager and on March
26, 2013, confirmed his status under the new statute. At the beginning of July 2013, the City filed
a petition for bankruptcy.

In July 2013, AFSCME Local 207 conducted a rally and picket line to protest the
appointment of an emergency manager, the proposal to cut pensions and annuities as part of the
City bankruptcy, and regionalization of the DWSD. The purpose of the rally, according to Local
207’s newsletter was “to Get EMA out of DWSD - Stop Job Cuts, Job Combination, Pilot
Programs and Resource Pool.”

The 2012-2018 contract between the DWSD and AFSCME Local 2920 provided that either
party could reopen the contract on economic issues at any time after ratification. It also stated that
the parties would negotiate for thirty calendar days on any economic issue raised in the reopener,
and that after that, the DWSD had the right to implement its last offer. The DWSD reopened the
contract in 2014. In the late summer of 2014, AFSCME refused to take what the DWSD labeled
its “last offer” to its membership for a vote. The DWSD reopened the contract again in 2015, and
again the parties were unable to reach mutual agreement on terms.

On December 14, 2014, Governor Snyder declared that the City was no longer in a state of
financial emergency, and the City returned to local control.

As evidence that Local 207 filed frequent grievances, AFSCME offered a document
submitted in February 2014 as part of its proof of claim in the City bankruptcy case. According
to that document, Local 207 had 764 pending grievances on that date; it also filed 150 grievances
later in 2014, 80 in 2015 and 17 in 2016.

AFSCME also presented the testimony of Tracy Reynolds, current president of AFSCME
Local 2920 and, since the reclassification, a Customer Service Specialist. At the time the DWSD
hired EMA to help review its job classifications, Reynolds was Local 2920’s vice-president. She
testified that Local 2920 complained to DWSD management about EMA’s intrusiveness.
Reynolds also testified that Local 2920 opposed the hiring of EMA because “we were afraid they
were going to consult us out of our jobs.” She also testified that she advised other employees in
her area not to answer the consultants’ questions, although she was never disciplined for this.

clerical title, Customer Service Specialist. However, according to the document entered into the record, this contract
covered a much broader unit, including water and sewage plant operator titles. As indicated above, AFSCME agrees
that there is now only one AFSCME-represented bargaining unit of DWSD/GLWA employees. It is not clear from
the record whether the other new titles assigned to AFSCME in or after the reclassification are covered by the 2012-
2018 agreement between AFSCME Local 2920 and the DWSD.
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According to Reynolds, after the consultants found that employees in her area were unwilling to
cooperate, they left the area.

AFSCME contrasts the history of contentious negotiations between AFSCME and the
DWSD with what it alleges was the compliant position taken by Local 324 in contract negotiations.
In December 2012, Local 324 entered into a one-year collective bargaining agreement with the
DWSD that covered Local 324’s unit of principal clerks, office management assistants, and
PEOMs and another ITUOE-represented unit of park management employees. This agreement,
which was to expire in June 2013, included both a broad management rights clause and a
memorandum of understanding stating that “any position that is created during the term of this
agreement in which one or more IUOE 324 members are in place[sic] will be considered the
jurisdiction of the Operating Engineers Local 324.” At the time this contract was reached, the
contractor EMA had just begun its efforts to survey work processes. Local 324 Business
Representative William Miller testified without contradiction that he proposed this MOU to protect
the jobs of his members in return for accepting the broad management rights language proposed
by the DWSD. The 2012-2013 contract did not require the DWSD to make a contribution to Local
324’s Educational Fund.

In March 2013, the DWSD and Local 324 agreed to an extension of their collective
bargaining agreement through June 30, 2022. It included the same economic reopener language
as the AFSCME agreement discussed above. This new agreement omitted the MOU discussed
above, but added these two provisions:

Article 44. Training Fund

DWSD agrees to contribute $0.40 per member, per hours worked, capped at 2080
hours per member, to Operating Engineers Local 324 Stationary Engineers
Educational and Apprenticeship Fund for training purposes.

Article 45. Apprenticeship

DWSD will accept the Operating Engineers Local 324 Stationary Engineers
Educational and Apprenticeship Fund. The Apprenticeship will be mutually agreed
upon between both parties through a Memorandum of Understanding (MOU). The
program may be revisited by either party each contract year between April 1 and
June.

The 2012-2022 agreement was reopened in 2014. The DWSD’s proposal to Local
324 on February 11, 2014, stated that the new job classifications of Office Support
Specialist and Plant Technician had been assigned to Local 324 and proposed salary
minimums and maximums for these positions, as well as some other changes to the
economic provisions in the contract. The parties reached tentative agreement on new
provisions on March 12, 2014, and these new provisions were later ratified by both parties.
No change was made to the DWSD’s contribution to the Training Fund.

The DWSD reopened the agreement again in 2015. On December 4, 2015, Local
324 and the DWSD reached tentative agreement on another set of changes to the economic
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provisions of their contract, and these changes were later ratified by both parties. No
change was made to the DWSD’s contribution to the Training Fund.

Local 324 Representative Miller testified that Local 324 had no pending grievances
when the City filed for bankruptcy, and that it might have filed two or three grievances,
but no more, after it began representing Plant Technicians in 2015.

VII. Discussion and Conclusions of Law:

A. The Commission’s Authority to Determine the Appropriate Unit and Unit Clarification
Principles

The Commission’s authority to determine units appropriate for collective bargaining under
PERA is established by §13 of the Act, which states:

The commission shall decide in each case, to insure public employees of the full
benefit of their right to self-organization, to collective bargaining and otherwise to
effectuate the policies of this act, the unit appropriate for purposes of collective
bargaining as provided in section 93 of Act No. 176 of the Public Acts of 1939, as
amended, being section 423.93 of the Michigan Compiled Laws. . .

Unit placement is a permissive, not a mandatory, subject of collective bargaining. Detroit
Fire Fighters Ass'n, Local 344, IAFF v City of Detroit, 96 Mich App 543, 546, (1980); Ishpeming
Supervisory Employees, Local 128, AFSCME v Ishpeming, 155 Mich App 501, 515 (1986);
Michigan Educational Support Personnel Ass'n v Southfield Public Schools, 148 Mich App 714,
716 (1985).

When the parties cannot agree, unit placement and the scope of the bargaining unit are
matters to be decided by the Commission under § 13. City of Warren, 1994 MERC Lab Op 1019,
1023; Livonia Pub Sch, 1996 MERC Lab Op 479, 481. The reclassification and removal of
positions from a bargaining unit without a substantial change in job duties is not a question of the
employer's authority to assign work and, therefore, is not within the scope of a public employer's
management prerogative. Instead, it is a question of unit placement that, absent the agreement of
the parties, must be resolved by the Commission. City of Ann Arbor, 16 MPER 17 (2003) (no
exceptions); Michigan State Univ, 1992 MERC Lab Op 120, 123.

In exercising our authority to determine the scope of the appropriate unit, however, we
defer to the parties’ past agreements, both explicit and implicit, regarding bargaining unit
placement. This principle is reflected in our unit clarification petition case law, which we recently
summarized, in Univ of Michigan, 29 MPER 23 (2015), as follows:

The Commission Rules and its case law regarding unit clarification petitions are
both well-settled. We have long followed the holding of the National Labor
Relations Board in Union Electric Co, 217 NLRB 666, 667 (1975), which we
adopted in Genesee Co, 1978 MERC Lab Op 552, 556, and more recently restated
in City of Detroit & AFSCME Council 25, 23 MPER 102 (2010), and Jackson Pub
Sch, 1997 MERC Lab Op 290, 298-299:
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Unit clarification, as the term itself implies, is appropriate for resolving
ambiguities concerning the unit placement of individuals who, for
example, come within a newly established classification of disputed
unit placement or, within an existing classification which has
undergone recent, substantial changes in the duties and
responsibilities of the employees in it so as to create a real doubt as to
whether the individuals in such classification continue to fall within the
category -- excluded or included -- that they occupied in the past.
Clarification is not appropriate, however, for upsetting an agreement
of a union and employer or an established practice of such parties
concerning the unit placement of various individuals, even if the
agreement was entered into by one of the parties for what it claims to
be mistaken reasons or the practice has become established by
acquiescence and not by express consent. [Emphasis added]

A position is not “newly established” if it has the same job duties as an abolished position
and has merely been given a new title. City of St Clair Shores, 1988 MERC Lab Op 485. An
employer does not have the right to reclassify or retitle a position and unilaterally remove it from
its bargaining unit without a change in its job duties, and this principle applies whether the issue
is raised in the context of the unfair labor practice charge or in a unit clarification proceeding.
Ingham Co, 1993 MERC Lab Op 808, 812.

Moreover, in order to justify a change in the position’s unit placement, the change in the
position’s job duties must be “substantial.”” Contrast, for example, Hart Pub Sch, 1982 MERC
Lab Op 178, (in which we concluded that a school aide’s job duties were not substantially changed
when she was reassigned from working with students to record-keeping duties); and Bay Co, 1996
MERC Lab Op 240, (where we concluded that the removal of professional duties from the
positions of staff accountant and senior staff accountant justified clarifying an existing unit of
clerical, technical, and paraprofessional employees to add these two positions).

In addition, in making unit placement decisions, we generally consider only changes in job
duties that have been implemented as of the day of the hearing, and do not base our unit placement
determinations on an employer’s testimony that it plans to change the job’s duties in the future
since these changes may never occur. Branch Co Sheriff, 1989 MERC Lab Op 768; Lansing Sch
Dist, 20 MPER 3 (2007). But see, MEA v Clare-Gladwin ISD, 153 Mich App 792 (1986), aff'g
1985 MERC Lab Op 915, in which we held that the employer’s testimony that a position had
received new supervisory authority constituted a substantial change in the position’s job duties,
even though the employee had not yet had occasion to exercise the new authority.

As we stated in City of Detroit (Fire Dep’t), 20 MPER 79 (2007), when an employer
reclassifies an existing position, generally the only issue is whether there have been changes in job
duties that have affected the community of interest between the position and the bargaining unit
so that placement of the position in its original unit is no longer appropriate. If the changes have
not affected the community of interest, the employer has an obligation to bargain over terms and

” A position need not have received all new duties, but the change in duties must be substantial.

29



conditions of employment of the reclassified position. Ingham Co, 1993 MERC Lab Op 808, 812-
813. See also Northern Michigan Univ, 1989 MERC Lab Op 139 (employer violated its duty to
bargain when it eliminated unit positions, created new positions with different titles doing the same
work, and recognized a second union as the bargaining representative for the “new” positions).

As discussed above, our policy is not to alter an established bargaining unit or unit
configuration even if it is not one that we would have found appropriate if asked to determine the
appropriate unit when the union(s) first sought to represent the employees. However, when a
position is genuinely new, unions representing different bargaining units claim the position, and
the employer places it in one of these bargaining units, we defer to the employer’s good faith
decision as long as it is reasonable and the position shares a community of interest with the unit in
which it is placed. In addition to the cases cited by the parties for this proposition, see Royal Oak
Pub Sch, 1984 MERC Lab Op 922; Lakeview Sch, 1988 MERC Lab Op 424. We do not determine
relative degrees of community of interest or attempt to find the "optimum™ or "most" appropriate
unit. Lansing Sch Dist, 22 MPER 96 (2009); City of Lansing, Bd of Water & Light, 2001 MERC
Lab Op 13, 16; Henry Ford Cmty Coll, 1996 MERC Lab Op 374, 379-380.

B. Application of these Principles in the Instant Case

We find, first, that the positions Plant Technician and Office Support Specialist do not meet
our definition of “new” positions, because the evidence does not demonstrate that the job duties
of the positions which were consolidated into these two new titles underwent changes substantial
enough to justify changing their bargaining unit placement. Twelve positions were consolidated
into the new Plant Technician title, and seventeen into the Office Support Specialist title.
Altogether, approximately 165 employees were affected. These included employees who
previously had supervisory authority, but lost it in the reclassification. Clearly, these employees
no longer belong in supervisory units, if they ever did. Some Plant Technicians were assigned to
lab analysis work that was formerly done by chemists, but there is no indication in the record that
this work is so markedly different in nature from other duties previously performed by operators
in the Wastewater Plant. Of course, only a small sampling of the 165 employees who are now
classified either as Plant Technicians or Office Support Specialists testified at the hearing.
However, from this testimony and the testimony of management personnel, we conclude that while
some employees in both of these classifications have been given somewhat more responsibility,
others, in both classifications, have experienced no change in their job duties.

The Employer plans eventually to cross-train Plant Technicians to do every task described
in the Plant Technician job description, as well as duties normally done by other titles, such as
Maintenance Technician. Not only have these plans not yet been implemented, but, more
importantly, even if and when the Employer fully realizes its plans to train the Plant Technicians,
they will not be performing work that is fundamentally different from that performed by positions
in their previous bargaining units before the reclassification. That is, they will be better, more
skilled, more versatile, more efficient, and more knowledgeable Wastewater plant operators and
boiler operators/fHVAC technicians, but they will still be plant operators and boiler
operators/HVAC technicians. Likewise, after the Office Support Specialists are cross-trained to
work in other areas and receive more formal training in office skills as the Employer anticipates,
the Employer will have more efficient and capable clerical support employees who can be more
easily transferred within the organization. However, they will still be clerical support employees.
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We conclude that the reclassification has not resulted in a substantial change in the job
duties performed by either the Plant Technicians or Office Support Specialists that would normally
justify altering the bargaining unit placement of the employees in these positions. Therefore, we
would normally order the Employer to recognize and bargain with Local 324 for the Plant
Technicians who formerly performed boiler/HVAC duties in the Wastewater Plant and for the
employees who were formerly classified as Principal Clerks and Office Management Assistants,
and order it to recognize and bargain with AFSCME for the remaining employees in both the Plant
Technician and Office Support Specialist classifications. This would not, of course, require the
Employer to revive job titles within the AFSCME or Local 324 bargaining units which it has
eliminated, or to return to its previous system of “siloed” jobs, but would simply require the
Employer to recognize and bargain with AFSCME or Local 324 over any new title resulting from
the consolidation of positions within their respective bargaining units. Any assignment of work
across bargaining unit lines that the Employer wished to implement, or the cross-training needed
for such assignment, would be matters to be negotiated with the two unions involved.

We recognize, however, that this is an atypical unit clarification proceeding because the
Employer’s reclassification and removal of positions from their existing bargaining unit resulted
from its attempts to comply with the U.S. District Court’s November 4, 2011 order. That order
directed the DWSD to review its existing classifications and reduce their number to increase
workforce flexibility. The same order enjoined us from exercising jurisdiction over “disputes
arising from the changes ordered by this Court.” As AFSCME points out, paragraph 8 of Judge
Cox’s November 4, 2011 order requiring the DWSD to reduce the number of its existing
classifications (257 at the time of that order), says nothing about bargaining units. Nor did Judge
Cox tell the DWSD to reduce the number of classifications by 80%, or eliminate all of its existing
classifications and replace them with new ones. However, we find that since Cox’s order included
an injunction on our exercise of jurisdiction, that he intended to give the DWSD the authority to
reduce job classifications without necessarily respecting existing bargaining unit configurations,
as we would have ordered it to do. We also agree with the DWSD that in ordering the DWSD to
reduce the number of its classifications to “increase flexibility,” Cox contemplated that the DWSD
would assign at least some of its employees to new classifications without substantially changing
their job duties.

We note that under Judge Cox’s December 14 and December 15, 2015 orders we are no
longer enjoined from adjudicating “claims challenging DWSD actions which were neither ordered
nor specifically permitted by Labor Orders.” However, somewhat oddly, we are apparently tasked
with determining what actions were “specifically permitted,” by those orders if the parties do not
agree. We construe this as giving us the ability to interpret Judge Cox’s November 4, 2011 order
to determine his original intent, which we have done above. We conclude, therefore, that the Plant
Technician and Office Support Specialist classifications should be analyzed as new positions even
though, as discussed above, they do not meet our normal definition of that term.

The DWSD and Local 324, however, not only ask us to apply a different definition of a
new position, but argue that we should defer to the DWSD’s decision to assign the new positions
to Local 324. As discussed above, when a position is genuinely new, and claimed by more than
one existing bargaining unit, we defer to the employer’s good faith decision to place the position
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in one of these units as long as the decision is reasonable and the position shares a community of
interest with the unit in which it is placed.

These parties assert that because the two new classifications, Plant Technician and Office
Support Specialist, share a community of interest with each other, and the DWSD’s decision to
assign them to be represented by Local 324 was reasonable — although not based on any factor
normally considered by us in determining community of interest — we should defer to the DWSD’s
decision even though the two positions might also share a community of interest with AFSCME’s
bargaining unit.

However, all cases in which we have deferred to an employer’s decision to place a new
position in one unit over another involved a small number of new positions and two or more
existing bargaining units claiming them. In some of those cases, the new positions appeared to
share a community of interest with more than one of the competing units and/or the units would
together have formed an appropriate unit if combined into a larger unit. However, consistent with
our policies of not disturbing existing bargaining units or determining relative degrees of
community of interest, we deferred to the employer’s decision to place the new position(s) in one
of the competing units.

As Local 324 recognizes in its brief, this situation is different. In this case, the DWSD
abolished all of its existing positions and created new ones. By assigning each position to be
represented by one (or more) of the unions that had represented the abolished classifications,
DWSD essentially created new bargaining units. AFSCME asserts that the Plant Technician and
Office Support Specialist positions share a community of interest with the bargaining unit which
the DWSD created and assigned to AFSCME, and that we should place the positions in that unit.
The Employer and Local 324 argue that we should defer to the DWSD’s decision to create a
separate bargaining unit consisting of the new Plant Technician and Office Support Specialist
positions.

The most important criteria in determining appropriate units is whether the employees
within the unit share a community of interest. The touchstone of an appropriate bargaining unit is
the finding that all of its members have a common interest in the terms and conditions of
employment to warrant their inclusion in a single unit. Eastern Michigan Univ Regents v Eastern
Michigan Univ Professors, 46 Mich App 534, 208 (1973). Community of interest is determined
by examining a number of factors, including: similarities in duties, skills, and working conditions;
similarities in wages and employee benefits; amount of interchange or transfer between groups of
employees; centralization of the employer's administrative and managerial functions; degree of
central control of labor relations; common promotion ladders; and common supervision. See e.g.,
Macomb Co, 17 MPER 35 (2004); Dearborn Pub Sch, 2002 MERC Lab Op 287; Grosse Pointe
Pub Library, 1999 MERC Lab Op 151; Covert Pub Sch, 1997 MERC Lab Op 594, 601. The fact
that employees have different job duties or functions does not necessarily mean that they lack a
community of interest. Covert, at 602.

The DWSD asserts that the Office Support Specialists and Plant Technicians share a
community of interest with each other for the following reasons. Some of the Office Support
Specialists also work at the Wastewater Treatment Plant and report to the same plant director and
operations manager as the Plant Technicians. All employees at the Wastewater Plant share the
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same locker rooms, parking lots, and break room facilities and the Plant Technicians and Office
Support Specialists who work at the plant punch in using the same time clock. The Plant
Technicians and Office Support Specialists report to the same upper-level management team. The
fringe benefits for the Plant Technicians and Office Support Specialists, whether they are
employed by the City of Detroit/DWSD or the GLWA, are identical, and they are all paid an hourly
wage and earn overtime according to the same formula. All Office Support Specialists and Plant
Technicians, like other City of Detroit/DWSD and GLWA employees, are subject to the same
work rules, entitled The Way We Work. Office Support Specialists generally work the same work
hours as the Plant Technicians who are on the day shift. Both Office Support Specialists and Plant
Technicians need at least a high school diploma or GSD to be hired, and neither position requires
a college degree at any level. Both Plant Technicians and Office Support Specialists operate
computers to perform their jobs.

All these factors, however, also support a finding that the Office Support Specialist and
Plant Technicians share a community of interest with the AFSCME bargaining unit. Maintenance
Technicians represented by AFSCME work at the Wastewater Treatment Plant and report to the
same plant director and operations manager as the Plant Technicians and Office Support
Specialists working there. They all share the same locker rooms, parking lots, and break room
facilities, punch the same time clock, and report to the same upper level-management team. In
addition, some Maintenance Technicians and Plant Technicians also report to the same lower-level
supervisor. All City of Detroit/DWSD and GLWA employees, including the Plant Technicians,
Office Support Specialists and all the employees in the AFSCME bargaining unit, are subject to
the same work rules. While the Plant Technicians who perform boiler and HVAC duties work
slightly different shifts from the other Plant Technicians and the Maintenance Technicians who
work at the Wastewater Plant, all other Plant Technicians and the Maintenance Technicians work
the same shifts. The Office Support Specialists, who work only the day shift, work the same hours
as the Maintenance Technicians at the plant who work the day shift. The Office Support
Specialists, the Plant Technicians, and the Water and Maintenance Technicians in AFSCME’s unit
all need at least a high school diploma or GED to be hired, although the Water Technician position
requires an associate’s degree to reach the highest level within the classification. Although the
record does not indicate whether Water or Maintenance Technicians operate computers, the
Systems Technician, another position in the AFSCME bargaining unit, does.

Local 324 argues that because none of the previous bargaining units survived the
reclassification process, the community of interest comparison should be between the new
classifications, in this case the Plant Technician and Office Support Specialist classifications, and
the bargaining units as they existed prior to the reclassification. It asserts that in December 2013,
when the DWSD’s Transition Team made the decision to assign new positions to unions, there
were no other bargaining units on which to base a comparison and that, therefore, the Transition
Team acted properly in comparing the new positions to the old. It also maintains that the Plant
Technician and Office Support classifications share a community of interest with Local 324’s pre-
reclassification bargaining unit which included the “feeder classifications” of PEOM/Boiler
Operator and Principal Clerk. We do not agree, however, that the determination of whether the
Plant Technician and Office Support Specialist positions should be placed in Local 324’s current
bargaining unit or the bargaining unit currently represented by AFSCME should be based on
whether these positions share a community of interest with bargaining units that no longer exist.
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We also note that there is no evidence in this record that the DWSD considered any of the
factors we traditionally use to determine community of interest in its decisions to assign the Plant
Technician or Office Support Specialist positions to Local 324. It appears that the DWSD, did not
consider similarities or differences in duties, skills, or educational qualifications between the Plant
Technician or Office Support Specialist positions and other new positions. Instead it looked at the
“feeder classifications” for these two new positions, picked out those classifications that had been
represented by a union, identified the classifications in this group which it deemed to require the
highest level of skill, and assigned the new position to Local 324 because it had represented that
feeder classification. The fact that Local 324 had a training program in place and was able and
willing to expand its program to offer the training the DWSD expected to need in the future, at
discounted rates for Local 324 members, also seemed to have been a factor in the decision to assign
the classifications to that union. The end result of this decision, however, the creation of a new
bargaining unit primarily made up of feeder classifications and employees previously represented
by AFSCME but, after reclassification, represented by IUOE Local 324.

We conclude that the DWSD has not demonstrated that its decision to creating a separate
bargaining unit consisting only of the Plant Technician and Office Support Specialist
classifications was reasonable. The DWSD appears to assert that, as long as there was a
community of interest between these two classifications, it was entitled to make the decision to
assign the two new positions to Local 324 based on “operational” considerations. Presumably this
included the training benefits the Employer would derive from having its employees represented
by Local 324. It is not clear, and the DWSD did not explain, what benefits either the Employer or
the employees derived from the assignment of the new positions to the union that represented the
most highly skilled of the feeder classifications into which the new positions were consolidated.®
In any case, we do not rely on either of these factors in determining the appropriate unit placement
of these positions.

In Hotel Olds v State Labor Mediation Bd, 333 Mich 382, 387 (1952), the Supreme Court
stated:

In designating bargaining units as appropriate, a primary objective of the
commission is to constitute the largest unit which, in the circumstances of the
particular case, is most compatible with the effectuation of the purposes of the law
and to include in a single unit all common interests.

As discussed above, we generally defer to bargaining history and the parties’ agreement as
to the appropriate unit. However, when there is neither bargaining history nor agreement on the
appropriate unit, our policy is to avoid unnecessary multiplication or fractionalization of
bargaining units. The importance of this policy has been reaffirmed by the Courts. See Michigan
Coaches Ass'n, Warren Consolidated School Dist, Local No 1 v Warren Consolidated Schools Bd
of Ed, 119 Mich App 85, 89 (1982), Iv. den. 417 Mich 1020 (1983); Michigan Ass'n of Pub
Employees v AFSCME Council 125, 172 Mich App 761, 765 (1988). Unless there are
countervailing considerations such as bargaining history, craft identification, common

8 The IUOE is the union which traditionally represents stationary engineers. However, there was no indication in the
record that the Plant Technicians were assigned to Local 324 so that the former PEOM s in that classification could
continue to be represented by the union which traditionally represents their craft.
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professional standards, or law enforcement responsibilities, we favor broad units, including
county-wide units over departmental or single location units. Wayne Co, 1988 MERC Lab Op
232, 243.

Because the Plant Technician and Office Support Specialist positions are being treated as
though they are new positions, there is no bargaining history to consider, and the parties did not
reach agreement on their unit placement. We conclude that, in accord with the policy of Hotel
Olds, the appropriate unit in this case is the largest unit of employees of the Employer who share
a community of interest. Since we find, as discussed above, that the Plant Technicians and Office
Support Specialist positions share a community of interest with the larger unit of Water
Technicians, some Maintenance Technicians, some Electrical and Instrument Technicians,
Systems Technicians, some Field Service Technicians, and Customer Service Specialists
employed by the Employers, we will clarify that unit to add the Plant Technician and Office
Support Specialist positions.

ORDER

The request of Petitioner AFSCME Council 25 and its affiliated Locals 207 and 2920 to
clarify its bargaining unit of employees of the City of Detroit/Detroit Water and Sewerage
Department and the Great Lakes Water Authority to include the positions of Plant Technician and
Office Support Specialist is granted.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Is/
Edward D. Callaghan, Commission Chair

/sl
Robert S. LaBrant, Commission Member

/sl
Natalie P. Yaw, Commission Member

Dated: March 3, 2016
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