STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONSDIVISION

In the Matter of:

CITY OF DETROIT (DEPARTMENT OF PUBLIC WORKYS),
Public Employer-Respondent in Case No. C01 C-055

-and-

TEAMSTERS LOCAL 214,
Labor Organization-Respondent in Case No. CUOL D-026

-and-

REGINALD V. WALLACE,
Individud Charging Party.

APPEARANCES:

City of Detroit Law Department, by Bruce A. Campbdll, Esq., for the Respondent Employer
Rudell & O’ Nall, P.C., by Wayne A. Rudell, Esq., for the Respondent Labor Organization

Reginadd V. Walace, in pro per

DECISION AND ORDER

On December 4, 2003, Adminigtrative Law Judge JuliaC. Sternissued her Decisonand
Recommended Order in the above matter finding that Respondentsdid not violate Section 10 of
the Public Employment Relations Act (PERA), 1965 PA 379, as amended, and recommending
that the Commission dismiss the charges. The Decison and Recommended Order of the
Adminigrative Law Judge was served on the interested partiesin accord with Section 16 of the
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Act. Pursuant to Rule 176, R423.176 of the Generd Rules of the Employment Relations
Commission, exceptions to the Decison and Recommended Order were to be filed in the
Commission office by the close of business on December 29, 2003.

No exceptions were filed in the Commission office by the specified date and time.
Rather, on December 30, 2003, aletter wasreceived from Charging Party indicating hisdesireto
appedl. Attached to Charging Party’s letter was a copy of the Adminigrative Law Judge' s
Decision and Recommended Order on which Charging Party had highlighted severa sentences.
Charging Party’ sletter stated that he wished to € aborate on the points highlighted. However, his
letter did not contain that el aboration. He did not specify his exceptions or state the grounds for
exceptions. Rule 176 providesin relevant part:

(3) Exceptions shdl be in compliance with dl of the following provisons:

@ Set forth specificaly the question of procedure, fact,
law, or policy to which exceptions are taken.

(b) Identify that part of the adminidretive law judge's
decision and recommended order to which objectionis
made.

(© Designate, by precise citation of page, the portions of
the record relied on.

(d) State the grounds for the exceptions and include the
citation of authorities, if any, unless set forth in a
supporting brief.

(5) An exception to aruling, finding, concluson, or recommendetion thet is
not specificaly urged iswaived. An exception that failsto comply with
this rule may be disregarded.

Charging Party’s letter indicating a desire to apped without specifying the grounds for
such gpped does not comply with the requirements for exceptions. However, even if we
consdered theletter to qualify asastatement of exceptions pursuant to Rule 176, such exceptions
would not be congdered because the document was not timely. Although the envelope in which
the letter was mailed was postmarked on December 26, 2003, it iswell established that the dete
of filing of exceptionsisthe date on which the document isreceived, not the date posted. Seeeg.
City of Detroit (Finance Department, Income Tax Division), 1999 MERC Lab Op 444, 445;
Battle Creek Police Dep't, 1998 MERC Lab Op 684, 686; Frenchtown Charter Township,
1998 MERC Lab Op 106, 110. Moreover, when the Administrative Law Judge's Decison and
Recommended Order was served on the parties, the accompanying letter explicitly stated that the
exceptions must be received at a Commission office by the close of business on the specified
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date.
Wefind that the exceptions do not comply with Rule 176 and are untimely. Accordingly,

we hereby adopt the recommended order of the Administrative Law Judge asour fina order and
dismissthe charges.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Nora Lynch, Commisson Chairman

Harry Bishop, Commisson Member

Maris Stdla Swift, Commission Member

Dated:



STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONSDIVISION
In the Matter of:

CITY OF DETROIT (DEPARTMENT OF PUBLIC WORKYS),
Public Employer-Respondent in Case No. CO1 C-055

-and-

TEAMSTERS LOCAL 214,
Labor OrganizationRespondent in Case No. CUO1 D-026

-and-

REGINALD V. WALLACE,
Individua Charging Party

APPEARANCES:

Bruce A. Campbell, Esq., City of Detroit Law Department, for the Respondent Employer
Rudell & O'Nelll, P.C., by Wayne A. Ruddl, for the Respondent Labor Organization.
Regindd V. Walace, in pro per

DECISION AND RECOMMENDED ORDER

OF
ADMINISTRATIVE LAW JUDGE

Pursuant to Sections 10 and 16 of the Public Employment Relations Act (PERA), 1965 PA 379, as
amended, MCL 423.210 and 423.216, this case was heard at Detroit, Michigan on November 19, 2002
and April 1, 2003, before JuliaC. Stern, Adminidrative Law Judgefor the Michigan Employment Relaions
Commission. Based on the entire record, including exhibits submitted at the hearing, | makethefollowing
findings of fact, conclusons of law, and recommended order.

The Unfair Labor Practice Charges.

On March 22, 2001, Regindd V. Wdllace filed the charge in Case No. CO1 C-055 againg his
former employer, the City of Detroit. Wallace, a garbage packer operator employed in the Employer’s
Department of Public Works (DPW), aleged that the Employer wrongfully discharged him in June 2000.



According to Wallace, he was fdsdly accused of threatening James Coleman, a fellow employee and a
Union steward, with agun.

On April 17, 2001, Wdlace filed the charge in Case No. CUOL D-026 againg his collective
bargaining representative, Teamsters Locad 214. Walace dleged that the Union violated its duty of fair
representation under Section 10(1)(3)(a)(i) of PERA by its handling of his discharge grievance. Wallace
asserted that he had been unable to obtain any information about the status of this grievance, including
whether it had been withdrawn or was il active. Walace dleged that the Union failed to process his
grievance diligently because of Coleman’s persond animosity toward him. On June 24, 2001, while the
hearing was adjourned without date at Walace's request, the Union notified Wallace that it was
withdrawing his grievance.

Facts:

Wallacewas hired by the City of Detroit asagarbage packer operator in September 1995. James
Coleman was Wadlace s union steward. Wallace testified that Coleman’s animosity toward him began in
1999, after W lace concluded that Coleman was not distributing information to theless senior employees,
and decided to take on thistask himsalf. When Coleman asked Wallace not to do this, the two men argued.

Walacetedtified that Coleman twice intervened to prevent employees from being disciplined after
Walace accused them of assaulting him. The first incident occurred in the late fall of 1999. A femde
employee misunderstood aquestion Wallace asked Coleman about employee digibility for snow emergency
overtime and began cdling Walace names. They argued. Eventudly, both Walace and thefemdeemployee
sgned statements accusing the other of using physica force. However, Coleman persuaded the yard
supervisor not to sart disciplinary proceedings againgt either employee. In the second incident, Walace
was injured on the job because of another employee's prank. Coleman again intervened, and, despite
Walace's complaints, the other employee was not disciplined. Wallace testified that Coleman’s actions
made him angry, and that after this there was “bad blood” between them. According to Wallace, the
relationship deteriorated further after Wadlace, in late 1999 or early 2000, pointed out that a weekend
overtime list that Coleman had prepared improperly omitted employees in Wallace s seniority range.

Theincident leading to Wallace sdischargetook place on Friday, May 5, 2000. The Employer had
notified Wallace that he was to receive training for a new assgnment that he did not want. In the late
afternoon, Wallace approached Coleman in the DPW yard. Wallace and Coleman began arguing loudly.
Coleman briefly grabbed Wdlace around thewaist. According to Walace, after remarking, “Thisain't over
yet,” Coleman went to hisvan, reached in, and walked back with his hand in his pocket. Wl lace testified
that he then took his cell phone and briefly put it to Coleman’'s head asif it were a gun. Wdlace and
Coleman continued talking for a long time, resolved their differences, and shook hands. The following
Monday, Wallace wasiill. When he returned to work on Tuesday, May 9, Wallace learned that someone
had reported that he had pulled a gun on Coleman. 1

1 Coleman testified that Wallace thrust a small handgun in his face, but that he and Wallace later talked and parted
amicably. According to Coleman, he did not report the incident to his supervisors.



Wallace was on medica leave between May 9 and June 22, 2000. On about June 14, 2000,
Wallace made an gppoi ntment to see Diane Rudol ph, human resourcesdirector for the DPW. Walacetold
Rudol ph that he was concerned about rumors at the yard about theincident on May 5, and wanted hisside
known. Rudol ph asked Wallace to write a statement of what took place on May 5, and hedid so. Wallace
asked Rudolph if there was a videotape from the security camerain the yard. Rudolph told him shedid not
think the camera was working. Rudolph also collected statements from Coleman and severa others,
including a supervisor, who had been in the yard during Wallace and Coleman’s argument. Coleman
reported that Wallace had threastened him with a gun and threatened to blow his brains out. Two other
employees said they saw a gun. The supervisor, who saw only part of the incident, did not see a gun.
Severa other employees dso sad that they had not seen a gun. None of the witnesses said they saw
Walace with acdl phone.

On June 22, 2000, the Employer issued Walace a notice suspending him for 30 days, with a
recommendation that he be discharged. Floyd Ware, the chief steward for the DPW, was present at the
meseting a which the Employer presented Wallace with this notice. Since Ware did not learn what the
meeting was about until he arrived, Ware did not say anything during the meeting, and advised Wdlace to
do the same. At the end of the meeting, Ware said that the Union would be filing a grievance, and asked
that it be moved directly to the third step.2 The Employer agreed.

A third step hearing on the grievance took place on June 29. Before the hearing, Ware requested
and obtained information from the Employer regarding Wallace sdisciplinary record, which included a10-
day suspension for excessve absenteeism in 1999, and copies of the witness statements from the May 5
incident.

On about July 14, 2000, Wallace went to the Union hdl to talk to Ware. Ware gave him copies of
the witness statements he had received from the Employer and adlowed him to take notes. Walace told
Warethat severd of the witnesseswho had made statementswere friends of Coleman. Wallace dso asked
Wareto get the videotape from the security camerain the yard where the argument took place. Waretold
Walace to write down the information he thought the Union needed. Wallace gave Ware a document of
about five pages. In this document, Wallace pointed out incons stencies among the witnesses statements,
offered other arguments for discrediting Coleman’s verson of events, asked for a copy of the security
camera videotape from May 5, and suggested that one of the witnesses who made a statement was not
actualy present.

On duly 22, 2000, the Employer issued Wallace atermination notice. Wallace did not receive the
copy of the notice that was mailed to him, and believed that he was till suspended.

On August 1, 2000, the Employer denied the grievance at thethird step. The Union asked thet it be
advanced to thefourth step. Warewent to Wallace shometo report what had happened. Around thistime,
Ware asked Rudolph for the videotape. Rudolph told him she thought the camera was not working.

2 Coleman had no rolein the processing of this grievance.



On August 7, 2000, the Union and the Employer held afourth step meeting. Thisisthe last step of
the grievance procedure before arbitration. The Employer asserted that Wallace had violated the City’s
workplace violence policy, and that his behavior was serious and warranted discharge. The Union
maintained that Wallace had been fdsdy accused, and asked that he be given another chance and
transferred to another division.

On October 18, 2000, the Employer denied the grievance at the fourth step. Wallace s grievance
then went before the Union’ s grievance panel to determine whether the Union should demand arbitration.
On October 31, thegrievance pand, at Ware' srequest, sent the document Wallace had provided to Ware
in July to the Employer’ s labor rdations office. Ware asked the grievance pand to hold itsdecision until it
received an answer to whether or not there was avideotape. Thelabor relations office did not respond. On
December 21, the panel wrote again. Wallace received a copy of this letter, but did not understand it.
Walace testified that by thistime he had concluded that the Union was not going to help him.

Sometime in early 2001, Wallace learned that he had been terminated. Wallace caled Ware
severd times to inquire about the status of his grievance, but could not reach him. Wallace then filed the
ingtant charges. On April 27, 2001, the Employer’ slabor rel ations department responded to the grievance
pand’s December 21 letter by sending it copiesof time cardsfor dl thewitnessesto theincident on May 5,
2000. Thesetime cardsindicated that the withesswho Wallace had believed was not present on May 5 had
been working at the time. The Employer dso told the grievance pand that the security camerain the yard
was hot operating on May 5, 2000.

On June 25, 2001, the grievance panel sent W lace acertified | etter Sating thet it had decided not
to take his grievance to arbitration. This letter stated that none of the information that the pand recelved
from the Employer supported Walacesclaim. Theletter said that the security camerawas not working on
the day in question, and that the people who were available either were not in a position to see anything or
supported Coleman’s statements. The pane stated that it did not believe that the grievance would be
“|looked on favorably by an arbitrator.” Attached to thisletter wasastatement telling Wallace how to gpped
the grievance pand’ s decision. The grievance pand’sletter to Wallace was not claimed, and on August 3,
2001, it sent another copy by regular mail. Wallace did not receive the first page of this letter; what he
received stated only that the Union would be naotifying the Employer that it was withdrawing his grievance.
Wallace did not appeal. On November 26, 2001, the Union notified the Employer thet it waswithdrawing
the grievance.

Discusson and Condusions of Law:

A union’sduty of fair representation is comprised of threedements: it must act in good faith, without
discrimination, and avoid arbitrary conduct. Goolsby v Detroit, 419 Mich 651,679 1984); Vaca v Spes,
386 US 171 (1967). Wallace sclamisthat the Union failed to process hisgrievancein good faith. That is,
Walace maintainsthat the Union did not diligently pursue the grievanceit filed over histermination because
of Union steward Coleman’s persona animosity toward him, and because the Union would have had to
arguethat Coleman lied in his statement to the Employer that Wallace had agun. | find that the factsdo not



support Wallace' s dams that the Union acted in bad faith. As to his argument tha the Union falled to
diligently pursue his grievance because of Coleman’s persona animosty, | note that both Coleman and
Walace agree that by the end of the day on May 5, they had resolved ther differences. Moreover,
Coleman had no rolein handling Wallace' sgrievance; rather, the Union assigned thisresponsibility to DPW
Chief Steward Ware. There is no indication that Ware had any animosity toward Wallace.

| aso find no evidence that Ware handled Walace s grievance in a perfunctory manner. At the
meeting held on June 22, 2000, Ware did not speak on Walace s behaf or ask questions because he did
not know what the case was about. However, before the first grievance meeting, Ware requested and
obtai ned information from the Employer, including the statements of the witnessesto theincident. Between
the third and fourth step meetings, Ware dso asked the Employer for the May 5, 2000 videotape from the
security camerain theyard where Wallace and Coleman’ sdispute took place, but wastold by Rudol ph that
the cameradid not work. After the Employer denied the grievance at the fourth step on October 18, 2000,
Ware attempted again to get the videotape, and asked the Union’s grievance pandl to hold off meking its
decison on whether to take the grievance to arbitration until the Employer’s labor relations department
responded to its request.

It is aso clear from the record that the Union did not arbitrarily decide not to pursue Wallace's
grievance to arbitration. Wallace was discharged for drawing a gun in the DPW yard and pointing it at
Coleman. Wallace maintained that the insrument was his cell phone, not a gun. The Employer had
gatements from a number of witnesses who clamed to have seen the incident. Severd saw a gun, and
severd did not. However, none of thewitnesses said in their satementsthat Wallace pointed acell phone a
Coleman. To prevail before an arbitrator, the Union would have had to persuade an arbitrator to credit
Wallace' sunsupported version of events over the testimony of Coleman and other witnesses. TheUnion's
decisgon not to take the grievance to arbitration was based on its conclusion that the likelihood of success
did not warrant the expense of arbitrating thegrievance, and wasnot an “impulsive, irrationa or unreasoned
conduct.” Goolsby, supra, at 682.

Asfor Wdlace scdam that he was unable to obtain any information on the satus of hisgrievance,
the evidence indicates that, a least in the early stages of the grievance, Ware gave Wallace dl the
information Ware had. Ware gpparently did not tell Wallace that the Employer had denied hisgrievance at
thefourth stepin October 2000, or explain why the grievance panel sent the Employer acopy of Wallace's
request for information in December 2000. However, Walace did not try to get in touch with Ware at this
time since, according to him, he had aready concluded that the Union was not going to help him. Wallace
maintained that Ware did not return his cdls in the early part of 2001, but did not indicate how many times
he had cdled or when. Accordingly, | conclude that the Union did not act in bad faith, or in an arbitrary
manner in handling Wallace sgrievance, and that it did not violate itsduty of fair representationinthis case.

In his charge againg the Employer, Wallace asserts merely that he was wrongfully discharged.
PERA does not provide a cause of action for “wrongful discharge” per se. Wallace did not dlege that that
the Employer discriminated againgt him for his union activity in violation of Section 10(1)(c) of PERA, or
violated any other provison of the Act. The Employer remained aparty in thiscase only becauseacharging
party must establish both a breach of the union's duty of fair representation and abreach of the collective



bargaining agreement in order to prevail on aclam of unfair representation. Goolsby v Detroit, 211 Mich
App 214, 223 (1995); Knoke v East Jackson Public School Dist. 201 Mich App 480, 488 (1993).
Since Walace has not shown that the Union violated its duty of fair representation, | need not determine
whether Wallace s discharge violated the Respondents' collective bargaining agreement.

For reasons set forth above, | conclude that the Union did not violate itsduty of fair representation
toward Wallaceinthiscase. | dso concludethat Wallace did not establish that the Employer violated PERA
by discharging him for his conduct on May 5, 2000. | recommend that the Commission issuethe following
order.

RECOMMENDED ORDER

The charges are dismissed in thelr entireties.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

JuliaC. Stern
Adminigrative Law Judge

Dated:




