STATE OF MICHIGAN
EMPLOYMENT RELATIONSCOMMISS ON
LABOR RELATIONSDIVISION

In the Matter of:

CITY OF DETROIT (DEPT. OF WATER & SEWAGE)
Respondent- Public Employer
Case Nos. C02 A—001 &CUO01 L-065

-and-

UAW, LOCAL 2334, SANITARY CHEMISTSAND TECHNICAL ASSOCIATION
Respondent- Labor Organization
-and-

PATRICE HOPKINS
An Individual Charging Party

APPEARANCES:
Gwendolyn A. De Jongh, Esqg., Assistant Corporation Counsel, for the Respondent Public Employer
Klimist, McKnight, Sale, McClow & Canzano, P.C., by William Karges, Esq., for the Respondent L abor Organization
Arnold E. Reed, Esqg., for the Charging Party
DECIS ON AND ORDER

On May 22, 2003 Administrative Law Judge Julia Stern issued her Decision and Recommended Order in the
above matter finding that Respondents have not engaged in and were not engaging in certain unfair labor practices, and
recommending that the Commission dismiss the charges and complaint as being without merit.

The Decision and Recommended Order of the Administrative Law Judge was served on theinterested partiesin
accord with Section 16 of the Act.

The parties have had an opportunity to review the Decision and Recommended Order for a period of a leest 20
days from the date of service and no exceptions have been filed by any of the parties.

ORDER

Pursuant to Section 16 of the Act, the Commission adopts the recommended order of the Administrative Law
Judge asitsfinal order.

MICHIGAN EM PLOYMENT RELATIONS COMMISSION

Maris Stella Swift, Commission Chair

Harry W. Bishop, Commission Member

Dated
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In the Matter of:

CITY OF DETROIT (DEPT. OF WATER & SEWERAGE)
Public Employer- Respondent in Case No. C02 A-001

-and-
UAW, LOCAL 2334, SANITARY CHEMISTSAND
TECHNICAL ASSOCIATION
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-and-

PATRICE HOPKINS
An Individud- Charging Party

APPEARANCES:

Gwendolyn A. De Jongh, Esq., Assistant Corporation Counsdl, for the Respondent Employer

Klimist, McKnight, Sale, McClow & Canzano, P.C., by William J. Karges, Esg., for the Respondent
Labor Organization

Arnold E. Reed, ESq., for the Charging Party
DECISION AND RECOMMENDED ORDER

OF
ADMINISTRATIVE LAW JUDGE

Pursuant to Sections 10 and 16 of the Public Employment Relaions Act (PERA), 1965 PA 379, as
amended, MCL 423.210 and 423.216, this case was heard at Detroit, Michigan on September 23, 2002,
before Julia C. Stern, Adminigtrative Law Judge for the Michigan Employment Relations Commission.
Based upon the entire record, including post-hearing briefsfiled by the parties on or before December 4,
2002, I make the following findings of fact, conclusions of law, and recommended order.

The Unfair Labor Practice Charge




On December 28, 2001, Patrice A. Hopkins, awater systems chemist employed by the City of

Detroit (the Employer), filed the charge in Case No. CUO1 L-065 againgt her labor organization, UAW
Locd 2334, Sanitary Chemists and Technical Association (the Union). Hopkinsaleged thet inthefal of
2001, the Union violated its duty of fair representation by refusing to file agrievance for her and for other
employees chdlenging the Employer’ shandling of aninternd posting for the position of senior water sysens
chemist. Hopkinsaso dleged that the Union failed to communicate with her and handled her complaintsin
aperfunctory manner. Hopkinsfiled the charge in Case No. C02 A-001 againgt her employer, the City of

Detroit (the Employer), on January 2, 2002. This charge dlegesthat the Employer violated Respondents

collective bargaining agreement in pogting and filling vacancies for the senior chemigt pogtion.

Facts

Patrice Hopkins has been employed as awater systems chemist in the Employer’ s Department of
Water & Sewerage (the department) sinceabout 1994. Her positionispart of anonsupervisory bargaining
unit represented by the Union. The senior water systems chemist (hereinafter senior chemist) postionisa
supervisory position, and is part of abargaining unit represented by another union.  The Employer usudly
fillssenior chemigt vacanciesfrom among theranks of water sysems chemigts. However, theonly provison
in Respondents contract that appliesto thistype of promotion is Article 12(1):

Promotions to senior level chemigt positions which are outside the bargaining unit will be
made at the discretion of the department director. The department shal determine the
criteriaand measuresto be used to evaluate employeesfor such promotions which shl be
based on meit, ability and the qudifications set forth in the class specifications. Employees
inthe bargaining unit will be given condderation for these promotiona opportunities, but this
provision does not preclude the department from recruiting personnd for these postions
from other sources.

The Employer put up a posting for the senior chemist position in its water trestment plant on
October 9, 2000. The Employer usualy placesjob postingson abulletin board in alocked glass case, and
leaves additiona copies nearby. In March 2001, however, awater chemist complained that he had not
seen the pogting. Union President David Sole determined that the posting might have been placed onawall
instead of in the locked case. At the timethe employee complained, the Employer had not yet filled any of
its senior chemigt vacancies. Union Vice Presdent Paul Lester met with the Employer. However, the
Employer ingsted that the posting had been done properly. Sole testified that because he saw no contract
violation to grieve, he suggested to the employee who had made the complaint that he, and any other
employee who had not seen the posting, write to the head of the water treatment plant. On March 27,
2001, fifteen water systems chemidts, not including Hopkins, signed a petition sating that they had never
seen the posting. After receiving this petition, the Employer agreed to repost the position. Delores Choice, a
[abor relationsinvestigator in the department, testified that, because of ashortage of clerica personnd, she
personaly re-posted the senior chemist position in the locked case in the water treetment plant in April



2001.1 On April 17, 2001, the Employer dso sent individua letters to the 15 employees who had sgned
the March 27 petition stating that the posting was being reopened and that they would be given until April
28 to apply.

Thejob posting listed anumber of experience and education prerequisites, including a* minimum of
five years experience in conducting chemicd, bacteriologica and physical andysis of water samples and
other materia s association with water purification and wastewater trestment and disposa.” The Employer,
however, decided to interview dl the water systems chemists who had applied for the senior position,
including some who did not meet the posted experience requirements. In October 2001, the Employer
promoted between eight and ten water systems chemigts to senior chemist, and awarded temporary
promotions to about eight others.2 Some water chemists who did not have the experience ligted in the
posting received promotions. After the promotions were announced, a group of water chemists with less
than five years experience who had not gpplied for the senior chemist position came to Sole complaining
that they had been trested unfairly. These chemists maintained that they would have gpplied had they
known that the Employer did not intend to adhere to the experience requirement.

Hopkins testified that she did not see the posting for the senior chemist position in October 2000.
She aso saw no pogting in April 2001. According to Hopkins, shefirst discovered that there were senior
chemist vacancies in October 2001, when she saw two water chemigts with envelopes. Hopkins asked
them how they had known to apply, and they told her that they had received |ettersto cometo aninterview.
Hopkins then talked to other water chemidts, and determined that at least four others had not seen any

posting for the position.

On November 2, 2001, Hopkins wrote Sole a letter and smultaneoudy sent him an emall.
Hopkins did not ask Sole to file a grievance, but voiced a number of complaints about the Employer’s
procedure for filling the senior position. Hopkins complained that the Employer had asked individuasto
interview for the senior chemist position, including individuaswho did not havethe requiste experience. She
aso complained that at least two of theindividuals selected tofill the vacancies had | ess experience with the
Employer and less specidized experience than she had. Hopkins said that she fdt that she had been
discriminated againgt since she had not been made aware of the promotiona opportunity or asked to
interview. Hopkins adso maintained that a number of unqualified employees had been appointed to work
“out-of-class’ assenior chemists.3 Hopkinsaso complained that an interview spot had been held open for
an employee until the employee returned from vacation, and that none of the femde gpplicants for the
position were sdlected.

1 Severa employees, including Hopkins, later asked the Employer for acopy of the April posting, but the
department’ s human resources office did not have a copy or arecord of it.

2 Thosereceiving temporary promotionswereto perform ahazardous materia sresponse a anew facility.
Ther temporary promotions were to expire when this assgnment ended, in about June 2002.

3 Employees assigned to work “out-of-class” remain apart of the bargaining unit, but are paid at ahigher
rate. The Employer’ s practiceisto assign out- of-classwork by seniority. Employeesreceiving temporary
promoations become part of the bargaining unit, which includes the postion to which they have been
promoted.



On November 7, 2001, before hereceived either Hopkins' |etter or her e-mail, Solefiled apolicy
grievance on behdf of the water chemists who had not applied because of the experience requirementsin
the posting. The grievance demanded that the position be re-posted. Respondents settled this grievance
when the Employer agreed to interview any water systems chemist with lessthan five years experiencewho
had not gpplied. Per thisagreement, the Employer interviewed two water systems chemists on December
18, 2001.

Solereplied to Hopkins November 4 letter on November 8. Sole explained that the position had
been posted in October 2000, but that after the union members signed a petition complaining that they had
never seen it, the Employer agreed to repost the positionin the closed glass case. Sole informed Hopkins
that he believed that the Employer had promoted, or wasintending to work out of class, some chemistswith
lessthan five years experience, and that he had filed a policy grievance demanding that the promotions be
stopped, reposted, and everyone who now desired to apply be given the opportunity. Sole told Hopkins
that a water chemist who had applied at the proper time was on vacation when the interviews were
scheduled; he was dlowed to interview when he returned, but a position was not “held open” for him.4
Finaly, Sole told Hopkins that he did not have a list of al who applied, and had not seen scores to
determine how female gpplicants had placed. He told her that he would request this information from the
Employer.

Hopkinse-mailed and wroteto Sole again on November 10, before shereceived Sol€ sNovember
8 letter. Hopkins noted that an articlein the Union newdetter on the promotionsto senior chemist Sated that
the positionswere posted a second time. Hopkinsing sted that thiswas not true, and gave the names of four
other individual swho had not seen asecond posting. Hopkins said that instead of posting asecond time, the
Employer handed out | ettersto the people it wished to interview. Sole responded by e-mail on November
13 and by letter dated November 14. He told Hopkins that the other chemists she named must have seen
one of the pogtings, since they dl gpplied. Sole dso sad that he had been informed that three women
gpplied for the senior chemigt position. According to Sole€'s information, one withdrew her name, one
received a promotion, and one was not qudified.

On November 14, 2001, seven chemigsts, including Hopkins, presented Sole with a “draft
grievance’ at aUnion meeting. The chemistscomplained that theindividua s sdected for promotion and out-
of -class poditions did not meet the experience qudifications, that the position had not been posted, and that
the application process was “reopened for selected individuas.” They argued that athough the Employer
was dlowed to set the criteria for promotion, it was required to follow the criteria in its posting. The
chemists demanded to seeacopy of the second posting. They requested that the * sel ection processfor out
of class and permanent senior chemist be reopened.”5

4 Soletedtified that, in fact, one position was kept open until the applicant could return from vacation to be
interviewed. His scoreswere then compared with other applicants who had not aready been selected for
promotion.

5 Hopkins dleged that after this meeting, Sole told another union member that Hopkinswas a“b----.”
Sole denied making this statement, and no evidence was presented to support Hopkins claim.



On November 24, Hopkins emailed Sole. Hopkins complained again that a sdect group of
individuals had been given a persond letter/ invitation to interview. She repested her complaint that the
criterialseniority requirements for the position had been lowered. Hopkins aso asked why, if therewas a
second posting, the new posting did not include the new requirements.

On November 26, Sole wrote separate letters to al the employees who had submitted the
November 14 draft grievance, including Hopkins, and sent them by interoffice mail. He dated that his
investigation disclosed that the senior position had been posted asecond time. Soletold the employeesthat
the Employer had sent noti cesto the empl oyeeswho filed thewritten complaint/petition, but that therewere
no written invitations to gpply. Sole said that the Employer was not using out of class for any of the
promotions, but was designating them as temporary promotions. In these letters, Sole no longer took the
position that if the Union’sNovember 7 grievance was successtul, anyonewould be dlowed to gpply. Sole
told three of the employeesthat they would be able to gpply sincethey had lessthan five years experience.
Soleinformed Hopkinsthat he did not believethat therewas any “discrimination” outsde of theissue of the
five years experience. Hopkins denied receiving this | etter.

On November 28, Hopkins phoned Sole at his office. After this conversation, Sole sent Hopkinsa
letter sating that he had reviewed and investigated the other issuesraised in the November 14 request for a
grievance, and that he was not filing a grievance on these issues.

Discusson and Condusions of Law:

Citing Lowe v Hotel Employees Union, 389 Mich 123, 152 (1973), Hopkins allegesthe Union
violated itsduty of fair representation under PERA by making no effortsto resolve her complaints about the
promotion process, ignoring these complaints, and treating them in a perfunctory manner. Hopkins dso
assarts that the Union violated its duty of fair representation as defined in Goolsby v Detroit, 419 Mich
651, 682 (1984), by arbitrarily refusing to filethe " draft grievance’ that she and other employees submitted
to it on November 14, 2001. According to Hopkins, the Union made an arbitrary decision not to file the
grievance which she and her co-workers presented to the Union on November 14, 2001. She dso
complainsthat Solefailed to respond to her questions a dl or in atimely manner. Hopkinsarguesthat the
Union did not conduct ared investigation into whether the senior chemist position was actualy posted.
Instead, according to Hopkins, the Union alowed the Employer to send out letters to only a handful of
sdlected individuas, most of whom were not even qudified under the position description. Hopkinswas
qudified, and she did not receive a letter.

In October 2001, after the Employer had announced the promotions, Hopkinslearned that some
employees had recaived individud |etters notifying and/or inviting them to apply for the position. Based on
what she had heard, Hopkins was concerned about the way the promotion process had been conducted.
On November 2, she wrote to Sole outlining her concerns. Some of these concerns were based on alack
of information. Even though Hopkins did not seeit, the record establishesthat the Employer did repost the
senior chemigt pogitionin April 2001. Moreover, the water chemistswho received individua letters were
those who had submitted the petition in March 2001. The Employer did not send persona |etters only to



those employeeswhom it wished to promote. The Employer did not assign employeesto work out-of-dass
but rather invoked itsright to inditute temporary promotions. By November 26, when heinformed Hopkins
and the otherswho had submitted the “ draft grievance,” that hedid not intend to fileit, Sole knew that these
concerns were not valid.

The Employer did, asHopkinsand the other empl oyees asserted, promote water systems chemists
who did not meet the experiencerequirementslisted in the posting. However, Respondents' contract gives
the Employer the discretion to determine the criteria for promotion to the senior postion. It does not
explicitly require the Employer to use any specific criteria, even if the criteria have been included in ajob
posting. In this case, the Union elected to address the gpparent unfairness of the change in the experience
requirement by demanding that the Employer interview employees who had not gpplied in reliance on the
posting, rather than inssting that the Employer adhere to the experience requirements in the posting and
rescind the promotions it had aready announced. The course the Union chose provided no benefit to
Hopkins or other individuals who met the origina experience requirements. However, | conclude that the
Union’ sresponsewas reasonable, inlight of the contract language. | concludethat the Union’ srefusdl tofile
a grievance inggting that the Employer follow the experience requirements in the posting was not
“unreasoned conduct.” | dsofindthat inrefusing tofiletheemployees November 14 “draft grievance’, the
Uniondid not act impulsively or irrationdly, thet it wasnot guilty of “inept conduct undertaken with little care
or with indifference to the interests of those affected,” that it did not fail to exerciseitsdiscretion, and that it
was not guilty of either extreme recklessness or gross negligence. SeeGool sby, supra, at 682. For reasons
st forth above, | conclude that the Union did not act arbitrarily in refusing to file this grievance.

| also find that the Union did not ignore Hopkins' complaints about the promotion process or treet
them perfunctorily. Therecord indicatesthat Sole responded to Hopkins' inquiriesin atimely manner and
attempted to answer her questions.

Hopkins charge againgt the Employer dleges only thet it violated the Respondents collective
bargaining agreement. A violation of alabor agreement is not an unfair |abor practice, per se. Muskegon
Co., Brookhaven Medical Care Facility, 1995 MERC lab Op 657; Detroit Wastewater Treatment
Plant, 1993 MERC Lab Op 716. The Employer remained aparty in this case only because, to prevail on
a cdam of unfar representation, a charging party must establish a breach of the union's duty of far
representation and aso abreach of the collective bargaining agreement. Gool sby v Detroit, 211 Mich App
214, 223 (1995) ; Knoke v East Jackson Public School Dist. 201 Mich App 480, 488 (1993). Since
Hopkins has not shown that the Union violated its duty of fair representation, it is unnecessary to address
her breach of contract clam.

For the reasons set forth above, | conclude that neither Respondent violated PERA inthiscase. |
recommend that the Commission issue the following order:



RECOMMENDED ORDER

The charges are hereby dismissed in their entireties.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

JuliaC. Stern
Adminigrative Law Judge

Dated:




