STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONS DIVISION

In the Matter of:

VILLAGE OF LAKE ODESSA,
Respondent-Public Employer,
Case No. C98 1-194
-and- (Compliance)

CHRISTIAN HANSON,
An Individual Charging Party.

APPEARANCES:
Dickinson Wright, PLLC, by Philip F. Wood, Esq., for Respondent

Patrick J. Delvin, Esq., for Charging Party

DECISION AND ORDER

On March 13, 2001, Administrative Law Judge Roy L. Roulhac issued his Decision and Recommended Order in
the above-entitled matter, recommending that Respondent take certain affirmative as set forth in the attached Decision
and Recommended Order of the Administrative Law Judge.

The Decision and Recommended Order of the Administrative Law Judge was served on the interested parties in
accord with Section 16 of Act 336 of the Public Acts of 1947, as amended.

The parties have had an opportunity to review this Decision and Recommended Order for a period of at least 20
days from the date the decision was served on the parties, and no exceptions have been filed by any of the parties to this
proceeding.

ORDER

Pursuant to Section 16 of the Act, the Commission adopts as its order the order recommended by the
Administrative Law Judge.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Maris Stella Swift, Commission Chair

Harry W. Bishop, Commission Member

C. Barry Ott, Commission Member

Dated:



STATE OF M CHI GAN
EMPLOYMENT RELATI ONS COW SSI ON
LABOR RELATI ONS DI VI SI ON

In the Matter of:

VI LLAGE OF LAKE ODESSA,
Respondent - Public Enpl oyer

Case No. C98 I-194
- and -
(Conpl i ance)

CHRI STI AN HANSON,
An | ndividual Charging Party

APPEARANCES:

Dickinson Wright, PLLC, by Philip F. Wood, Esq., for the Public Employer
Patrick J. Delvin, Esqg., for Charging Party

DECI SI ON_ AND RECOMVENDED ORDER
ON COMPLIANCE

On March 10, 2000, | issued a Decision and Reconmended Order
in this matter finding that Respondent Village of Lake Odessa
violated the Public Enploynent Relations Act by wunlawfully
di schargi ng Charging Party Christian Hanson for his union activity.
To renmedy this violation, Respondent, anong other things, was
ordered to offer Charging Party imrediate and full reinstatenent
and make him whole for any | oss of pay he would have earned from
the date of discrimnation to the date a reinstatenent offer was
made, less interimearning, with interest at the statutory rate.
Neither party filed exceptions to the Recommended Decision and
Order and it becane the final order of the M chigan Enpl oynent
Rel ati ons Comm ssion on April 28, 2000. Village of Lake QOdessa,
2000 MERC Lab Op 123.

On January 8, 2001, Respondent filed a notion that stated that
a dispute existed between the parties concerning conpliance with
the Comm ssion’s order. During a tel ephone conference call on
January 19, 2001, the parties agreed that their dispute could be
resol ved without a formal proceeding as provided for in Rule 68(2)
of the Commssion’s Rules and Regulations, R 423.468. The
follow ng issues were identified:

(1) Wether Charging Party is entitled to credit for 40
hours of vacation pay and 8 hours of personal |eave, which
he cl ai nrs were unused when he was termnated in My, 1998?

(2) Wether Respondent is allowed to deduct $5,355 to
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recover unenpl oynment conpensation benefits Charging Party
recei ved while he was term nated?

(3) Whether Charging Party is entitled to interest for any
period after Septenber 18, 2000, the date which interest
was cal cul ated, or any other additional interest?

(4) \Whether Respondent is required to reissue a $19, 780.52
check sent to Charging Party on Decenber 19, 2000, and
returned on Decenber 28, 2000.

The parties agreed to file briefs by February 9 and
participate in a telephone conference call on February 20.
Respondent filed its brief on February 9. Charging Party did not
file a brief or object to the background facts set forth in
Respondent’ s bri ef.

Backgr ound:

Charging Party was termnated on May 1, 1998, and reinstated
in April 2000. On June 19, 2000, Respondent sent a back pay
calculation to Charging Party’s attorney which cal cul ated back pay
from May 1, 1998, to the date Charging Party was reinstated in
April 2000. The back pay was based on a 40-hour week for each week
that Charging Party was termnated wth interest until Septenber
18, 2000. Deductions were nmnmade for interim earnings and
unenpl oynent conpensation paynents that Charging Party received
while he was terminated. When Charging Party was reinstated, he
was also credited with vacation and personal days for the year
commenci ng March 1, 2000. Both the policy in effect when Chargi ng
Party was termnated and the collective bargaining agreenent
entered into between the parties in Septenber 1998, provided that
vacation and personal |eave may not be accumul ated from year to
year. Vacation tinme and personal |eave are earned and credited on
March 1 of each year

Charging Party did not respond to Respondent’s June 19 letter,

and two other letters were sent on July 25 and Cctober 5, 2000. 1In
Oct ober or Novenber 2000, Charging Party raised the follow ng
several problens with Respondent’s back pay calculations. He

claimed that he should be credited with: 40 additional hours of
vacation and 8 hours of personal tine; overtine of $2,285.82, plus
i nterest; unenploynent conpensation paynents of $5,355, plus
interest; and interest on the total award after Septenber 18
2000.

On Decenber 19, 2000, Respondent transmtted a $19, 780.58
check to Charging Party’'s attorney for himto transmt to Charging
Party. The paynent represented a gross paynent of $40,248.82
($37,963 in accrued back pay and benefits, $2,285.82 in overtine,
plus interest to Septenber 18, 2000), |less wthholding for taxes.
In the letter of transmttal, Respondent advised Charging Party
that the $506.62 adjustnent for union dues was inproper and that
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anount, |ess w thhol dings, would be reinbursed. On Decenber 28,
2000, Charging Party returned the check which Respondent has
retained along with a check for $396.75 ($506.65 union dues
adj ustment | ess taxes), pending resolution of this matter.

Di scussi on _and Concl usi ons:

Addi tional vacation and personal |eave paynents: Charging
Party is not entitled to additional pay for vacation and personal
| eave. The back pay award cal cul ated by Respondent was based on a
40- hour wor kweek for each week that Charging Party was term nated
until he was reinstated. No deduction was nmade for tine he woul d
have been on vacation or off on personal |eave. Moreover, when
Charging Party was reinstated in May 2000, he was credited wth
vacation for the year conmencing March 1, 2000, consistent wth
provisions in the parties’ collective bargai ning agreenent.

Unenpl oynent Conpensation: The Conm ssion, relying on NLRB v
Qullett Co., 340 US 361, 27 LRRM 2230 (1951), has consistently held
t hat unenpl oynent conpensati on may not be deducted from back pay
awards. See City of Detroit (Recreation Departnent), 2000 MERC Lab
O 104, 109; Center Line Schools, 1988 MERC Lab Op 318, 335;
| sabella County (Sheriff), 1982 MERC Lab Qo 675, 677; Bl oom ngdal e
Bd of Ed, 1977 MERC Lab Op 1105; Reeths Puffer School Dist., 1977
MERC Lab Op 450, 454; Patricia Stevens Finishing School, 1971 MERC
Lab Op 776; Pennington v Wiiting, 370 Mch 590 (1963). Respondent
has advanced no conpelling reason why the Comm ssion should
exercise its discretion and permt it to deduct unenploynent
benefits to protect the State’s interest in recouping the benefits,
Respondent’s interest in receiving proper credit for the
rei nbursenent, and to prevent Charging Party from receiving a
windfall. As noted by the Court in Gullet, unenploynment paynents
are not made to discharge any liability or obligation of the
enpl oyer, but to carry out a policy of social betternent for the
benefit of the state. Thus, | conclude that Respondent is not
entitled to deduct unenpl oynent conpensation benefits received by
Charging Party fromhis back pay award.

Interest: It is well-established that interest on back pay
awards is to be conputed at the statutory rate, “to accrue
commencing with the | ast day of each cal endar quarter of the back
pay period on the ampbunt due and owi nhg for each quarterly period
and continuing until conpliance with the Order is achieved.” Reeths
Puf fer Schools, 1979 MERC Lab Op 37, citing Bl oom ngdal e Board of
Ed, 1977 MERC Lab Op 1105 and Iris Plunbing and Heating Co., 138
NLRB 716, 721, 51 LRRM 1122, 1125 (1962). See al so McKi nney Poured
Vall Co, 1979 MERC Lab Op 921; Center Line School District, 1988
MERC Lab Op 318. | find, consistent with Comm ssion precedent,
that Respondent is required to pay interest on the $19, 780.52,
paynent al ready tendered to Charging Party from Septenber 18, the
date the interest calculation ended, to Decenber 19, 2000, the
date the paynent was transmitted to Charging Party. No cl ai m of

3



accord and satisfaction, estoppel, or release has been advanced by
Charging that would have precluded him from making use of the
tendered funds and filing a conpliance notion pursuant to Rule 68.

| also find that Respondent is liable for interest on the $5, 355
unenpl oynment conpensati on paynent and the $506. 65 adjustnent for
union dues which was not included in the Decenber 19, 2000,
paynent .

Check issued Decenber 19, 2000: For the reasons set forth
above, | find that Respondent is not required to reissue the
$19, 780. 58 check that was transmtted to Charging Party on Decenber
19, 2000.

Based on the foregoing, | recommend that the Conm ssion issue
t he order set forth bel ow

RECOMVENDED ORDER

It is hereby ordered that Respondent Village of Lake (Odessa,
its officers and agents, shall re-send the $19,780.58 check
returned by Charging Party on Decenber 28, 2000, and pay additi onal
interest on that anount from Septenber 18 to Decenber 19, 2000; and
pay Charging Party $5, 861.65, the anount withheld for unenpl oynent
conpensation benefits and union dues adjustnent, plus interest
until conpliance is achieved.

M CH GAN EMPLOYMENT RELATI ONS COWM SSI ON

Roy L. Roul hac
Adm ni strative Law Judge

Dat ed:




