STATE OF MICHIGAN
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
STATE BOUNDARY COMMISSION

IN RE:

PETITION FOR ANNEXATION OF Docket No. 13-AP-2
TERRITORY IN CLAM LAKE TOWNSHIP

TO THE CITY OF CADILLAC (WEXFORD

COUNTY)

CITY OF CADILLAC'S BRIEF IN SUPPORT OF ANNEXATION PETITION
Introduction

For six years, local developer TeriDee, LLC (“TeriDee”) has endeavored to spur
economic growth in Wexford County by developing its property located near highways M-55
and US-131. To that end, TeriDee has petitioned for annexation of property in Clam Lake
Township (“Clam Lake”) to the City of Cadillac to allow for commercial development and to
bring revenue to an area that has been hit hard by the recession. The City of Cadillac stands
ready to provide the necessary water and sewer services to the property so that economic
development can begin immediately.

Unfortunately, Clam Lake has long opposed the commercial development of the
property, and it has done everything in its power to block economic growth. Clam Lake
previously refused to allow the property to be rezoned to allow for commercial development, and
its citizens also voted against an Act 425 agreement between Clam Lake and the City of
Cadillac, which would have allowed for commercial development. In 2011, after TeriDee filed
its first annexation petition, Clam Lake entered into a sham Act 425 Agreement with Haring
Township (“Haring”) in a transparent attempt to block the annexation, which this Commission

found was invalid. Now, in anticipation of this annexation request, Clam Lake and Haring



cooked up yet another sham Act 425 Agreement, which again attempts to divest this
Commission of its jurisdiction.

Clam Lake and Haring’s purported Act 425 Agreement is, like its predecessor, a sham.
Although Clam Lake and Haring have tried to dress it up in new clothes, the new Act 425
Agreement suffers from the same fatal flaws as the prior agreement. The agreement is so
obviously one-sided that no reasonable municipal officials would approve it unless they knew it
was an illusory agreement, and the timing of the agreement and circumstances surrounding its
approval show that it was manufactured solely to divest this Commission of jurisdiction.

Moreover, the new Act 425 Agreement imposes a tremendous financial burden on
TeriDee, which will serve to hinder development, not promote it. Haring is using the Act 425
Agreement to extort money from TeriDee to fund its own public improvements, which is exactly
what Haring has done to at least one major developer in the past. The purpose of Act 425 is to
foster economic growth — not smother it, which is what Clam Lake and Haring are determined to
do. The City of Cadillac requests that this Commission conclude, as it did in the previous
annexation proceeding, that the Act 425 Agreement between Clam Lake and Haring is a sham
and that it does not divest this Commission of jurisdiction. The City supports the proposed
annexation and requests that this Commission approve TeriDee’s petition.

Background

This Commission is well-acquainted with the history of this annexation request. Briefly,
TeriDee filed a petition in 2011, requesting annexation of approximately 241 acres from Clam
Lake to the City of Cadillac. The proposed annexation would have facilitated a commercial

development project that would create an estimated 850 to 1,000 jobs.



After TeriDee filed its 2011 petition, Clam Lake and Haring hurriedly compiled an
agreement under Public Act 425 of 1984 (“Act 425”) that contemplated some unspecified, future
development for the same land. E-mails between Clam Lake and Haring officials made clear
that the 2011 agreement was engineered to “avoid the possibility of the Boundary Commission
making the decision on the development project.”

This Commission was not fooled by the sham Act 425 agreement. In its “Summary of
Proceedings, Findings of Facts and Conclusions of Law” dated August 8, 2012, this Commission
concluded that “the 425 Agreement was created solely as a means to bar the annexation and
not as a means of promoting economic development.” (Exhibit A, p. 1, emphasis added.)
Although the Commission found that the Act 425 Agreement was invalid, the Commission
nonetheless denied the annexation request based on the factors set forth in MCL 123.1009.

On April 11, 2013, a City of Cadillac official notified Clam Lake that TeriDee intended
to file a new annexation petition. Immediately thereafter, on May 8, 2013, Haring and Clam
Lake hastily entered into another Act 425 Agreement. The agreement was both introduced and
approved at a joint special meeting of the Clam Lake and Haring Township Boards. Attorney
Ronald Redick represented both townships in connection with the Act 425 Agreement. The
agreement took effect on June 10, 2013.

On June 5, 2013, TeriDee filed this annexation petition. Not surprisingly, Clam Lake
filed an objection to the annexation, arguing that the Act 425 Agreement divests this
Commission of jurisdiction. This Commission found that the petitioner is legally sufficient by
way of a memorandum dated July 17, 2013. The memorandum “recommend[ed] that the
Boundary Commission examine the validity of this [Act 425] agreement following a review of

the evidence to be provided at a public hearing in Wexford County[.]”



A public hearing was held on October 23, 2013. The City of Cadillac now submits this
brief in support of the annexation pursuant to Rule 123.56.

Argument

L The Act 425 Agreement is a sham and was intentionally designed to attempt to
thwart this Commission’s jurisdiction.

In the prior annexation proceeding, this Commission correctly found that Clam Lake and
Haring’s Act 425 Agreement “was invalid because it was not being used to promote economic
development.” (Exhibit A, p. 2.) The same finding must be made in this proceeding. As
explained below, the new Act 425 Agreement is also a sham. There is no reason to think that
since the last proceeding, Clam Lake and Haring’s intentions have suddenly become noble.
They continue to oppose development of this property, and their new Act 425 agreement is yet
another thinly veiled attempt to thwart that development by divesting this Commission of its
jurisdiction.

a. Township of Casco v State Boundary Commission prohibits “sham” Act 425
agreements.

As this Commission is well aware, municipalities cannot adopt a sham Act 425
agreement to thwart an annexation petition or to deprive the State Boundary Commission of
jurisdiction to consider an annexation petition. Township of Casco v State Boundary
Commission, 243 Mich App 392; 622 NW2d 332 (2001) (Exhibit B). In Casco, a developer filed
a petition with the State Boundary Commission, seeking to annex certain land in Casco
Township and Columbus Township into the City of Richmond. Shortly before the annexation
petition was filed, Columbus Township and Casco Township entered into Act 425 agreements
with neighboring Lenox Township to transfer the same land to Lenox Township. The State

Boundary Commission, however, concluded that the Act 425 agreements did not meet the



statutory criteria and therefore approved the annexation. The townships filed suit, and the circuit
court upheld the annexation.

The Michigan Court of Appeals agreed with the circuit court's holding that the Act 425
agreements were nothing more than “fictional agreements intended only to deprive the [State
Boundary Commission] of jurisdiction.” Id. at 398-99. The court found that the townships did
not have any “real plan for economic development” and that the Act 425 agreements were
adopted solely to “ward off any attempts by municipalities to annex a portion of the
[tlownships.” Id. at 402. In so finding, the court emphasized that the Act 425 agreements only
“vaguely contemplated a plan of development at some point in the future.” Id. Consequently,
the court held that the Act 425 agreements were “illusory” and therefore did not bar the State
Boundary Commission from approving the annexation.

b. As in the previous proceeding, Clam Lake and Haring's new Act 425 Agreement
is a “sham” agreement under Casco.

Clam Lake and Haring have already tried, and failed, to divest this Commission of
jurisdiction by entering into a fictional Act 425 agreement. In concluding that the previous Act
425 Agreement was invalid, this Commission made the following findings:

a. No clearly defined economic development project is named.

b. Clam Lake Township received no benefit from the agreement, i.e., there is no
revenue sharing included.

c. Copies of emails obtained by the petitioner through a Freedom of Information
Act request and provided to the Commission between Clam Lake Township
and the Charter Township of Haring discuss the 425 Agreement as a means to
deny the Commission jurisdiction over the proposed annexation.

d. Concern over the Charter Township of Haring's ability to effectively and
economically provide the defined public services. No cost study was proven
to analyze the differential of connecting the area to public services from the
Charter Township of Haring versus connecting to services from the City of
Cadillac.



e. The timing of the 425 Agreement. The agreement was executed more than
three months after the annexation request was filed.

(Exhibit A, p. 3.)

Attorney Redick, who represents both Clam Lake and Haring, proudly announced at the
public hearing that these defects were “remedied” with the new Act 425 Agreement. Apparently,
the Townships endeavored to draft a more believable fictional agreement this time. But the new
Act 425 Agreement is still fatally flawed for numerous reasons and remains a “sham” agreement
under Casco.

1. The timing and circumstances surrounding the new Act 425 Agreement show that it is
a sham.

Although the Townships have attempted to dress up their new agreement, the timing of
the agreement and the circumstances surrounding its adoption show that it, too, is a sham. Clam
Lake claims that the Act 425 Agreement was approved before the annexation petition was filed
and that, therefore, the agreement could not have been intended to thwart the annexation.
(Exhibit C, Clam Lake’s Objection to Legal Sufficiency.) But Clam Lake is deliberately
misleading this Commission. At the public hearing, the City of Cadillac’s Mayor Pro Tem, Art
Stevens, reported that on April 11, 2013, a City official informed Clam Lake officials that
TeriDee would be filing a new annexation petition. Thus, Clam Lake and Haring were fully
aware that a new annexation petition would be filed, and as soon as they found out, they rushed
to create another sham agreement.

Their haste in preparing the new agreement is obvious. The Townships called a joint
special meeting on May 8, 2013, where — for the first time — they discussed the prospective Act
425 Agreement. (Exhibit D, Minutes.) A review of the minutes available on Clam Lake’s

website shows that the only other discussion about an Act 425 Agreement was in September of



2011, when the previous sham agreement was hastily approved. The Township approved the
new Act 425 Agreement at the same meeting on May 8, 2013, where they were both advised by
the same attorney, after a short 30 minute public hearing. /d.

The Act 425 agreement recites that the Townships considered myriad factors before
approving the agreement. (Exhibit E, Act 425 Agreement, p. 3.) The minutes of the special
meeting, however, do not reflect any such consideration of those factors. (Exhibit D, Minutes.)
The likelihood that both Township Boards considered those factors during a mere 30 minute
public hearing is remote. Obviously, the Act 425 Agreement was cooked up between April 11,
2013 and May 8, 2013, and then approved by the Township Boards without actually considering
those factors.

At the public hearing, Attorney Redick boasted that there are no-e-mails at issue in this
proceeding. Attorney Redick was referencing the e-mail correspondence exchanged between
Clam Lake and Haring in 2011, in which Township officials admitted that the Act 425
Agreement was designed to thwart this Commission’s jurisdiction. The absence of such
damning admissions does not mean that the agreement is any less of a sham; it simply means that
this time, the Township officials were more cautious in their communications. This Commission
should not be comforted by the fact that the Townships are trying to do a better job of hiding
their intentions. Thus, the timing of the Act 425 Agreement and the circumstances surrounding
its hasty approval show that, once égain, Clam Lake and Haring have manufactured this

agreement in an effort to thwart this Commission’s jurisdiction and block annexation.

2. The Act 425 Agreement is illusory.

The terms of the Act 425 Agreement reveal that it is illusory and not a genuine agreement
to promote economic development. The Act 425 Agreement is blatantly one-sided in favor of

Haring. The agreement includes a sweepingly broad, one-way indemnification and hold



harmless provision, which puts Clam Lake on the hook for the costs any proceedings arising out
of the agreement. (Exhibit E, p. 26.) Clam Lake is also required to pay all of Haring’s costs and
expenses, including actual attorney fees, arising out of the drafting and obtaining approval of the
agreement, implementing new zoning requirements, and returning jurisdiction to Clam Lake
upon termination of the agreement. (Exhibit E, pp. 26-27.)

Even more significantly, the agreement requires Clam Lake to be “solely responsible” for
paying and financing all of Haring’s costs for constructing a new wastewater treatment plan,
“including, but not limited to, the costs of design, bidding, construction, permitting, easement
acquisition (if needed), legal services, bonding, and all other costs of extending wastewater and
water infrastructure to the Transferred Area[.]” (Exhibit E, p. 5.)

In exchange for this tremendous liability, Clam Lake receives no revenue sharing. This
Commission found the prior agreement to be invalid because Clam Lake received no benefit (no
revenue sharing), and yet the new agreement also provides no revenue sharing. Such an
agreement is so blatantly one-sided and unfair that no reasonable municipal official would
approve it on behalf of Clam Lake unless the parties knew that the agreement was merely a
sham. Clam Lake’s approval of the agreement with Haring is especially suspect because the City
of Cadillac and Clam Lake were discussing a potential Act 425 Agreement that would include a
revenue sharing provision, under which Clam Lake would be allocated 3 mills of the millage
levied by the City. (Exhibit F, City of Cadillac Minutes, 5/6/2013.) Just two days after the City
of Cadillac approved moving forward with discussions about such an agreement, Clam Lake
instead entered into the agreement with Haring. Rejecting a 3-mill revenue sharing agreement
and instead accepting an agreement with Haring that offers no revenue sharing makes no sense —

unless Clam Lake knew that the agreement with Haring would be a sham agreement.



Moreover, if the agreement were genuine, Clam Lake and Haring each would have
sought the advice of separate attorneys, rather than having the same attorney represent both
parties in such a lopsided contract. Haring and Clam Lake are clearly adverse to one another in
the Act 425 Agreement, and rational municipal officials would have sought independent legal
advice if this were a bona fide agreement. This behavior shows that the agreement is mere
fiction, intentionally devised to strip fhis Commission of its jurisdiction to decide a legitimate
annexation petition.

Because this is a sham agreement, neither party is actually required to perform. Haring is
not required to construct infrastructure or provide water and sewer services until such services
are requested by Clam Lake, and Clarﬁ Lake is not required to request such services. (Exhibit E,
p. 5.) Moreover, Haring has “sole discretion” to determine whether it has capacity to provide
services, even if such services are requested. (Exhibit E, pp. 5-6.) Whether development is
actually permitted will depend on the whims of Clam Lake and Haring — and given their
opposition to commercial development on the property, one can expect the Townships to erect
plenty of obstacles.

In fact, the Act 425 Agreement itself creates those obstacles. The agreement includes 10
pages of zoning requirements that the property owner must satisfy before Haring will even
“consider” a PUD rezoning application. (Exhibit E, pp. 8-18.) Haring and Clam Lake have
crafted heightened zoning requirements just for this property — which is not typically found in
Act 425 agreements. Moreover, the agreement gives Clam Lake “veto” power over those zoning
regulations. Clam Lake can amend the zoning requirements imposed by the agreement, as it did
recently on September 18, 2013. Such unusual, heightened zoning requirements and the

discretion afforded to the Townships further shows that the agreement is illusory.



3. Clam Lake and Haring are using the Act 425 Agreement to extort money from
TeriDee.

As discussed above, the Act 425 Agreement places a tremendous financial burden on
Clam Lake. Clam Lake is required to fund Haring’s wastewater treatment system and pay all of
Haring’s costs and expenses (including attorney fees) related to the agreement, the zoning
amendments, and the transfer of jurisdiction over the property. Clam Lake will undoubtedly pass
these costs along to TeriDee, and the resulting cost to TeriDee will be far greater than the cost if
the annexation is approved.

The Act 425 Agreement’s requirement that Clam Lake pay all of Haring’s costs bears a
striking resemblance to an agreement that Haring required from another major developer — Wal-
Mart. In 2011, a developer proposed construction of a Wal-Mart store in Haring and requested
sewer service using sewer system capacity that Haring had purchased from the City of Cadillac.
In exchange for providing use of its capacity, Haring required the developer to pay $1 million to
reimburse Haring for various costs, including legal fees. (Exhibit G.) Haring’s modus operandi
apparently is to extort huge sums of money from developers to fund its public infrastructure —

which is exactly what the Act 425 Agreement seeks to accomplish as well.

4. Haring cannot “effectively and economically” provide sewer services to the subject
property.

Among other reasons, this Commission rejected the prior Act 425 Agreement because the
Commission was concerned about Haring’s “ability to effectively and economically provide the
defined public services.” This Commission also noted that “[nJo cost study was proven to
analyze the differential of connecting the area to public services from the Charter Township of
Haring versus connecting to services from the City of Cadillac.” (Exhibit A, p. 3.) Here, as in
the prior proceeding, Haring cannot “effectively and economically” provide sewer services,

which threatens the possibility of commercial development on the property.



First, Haring is still not able to provide immediate sewer services. Contrary to Attorney
Redick’s arguments at the public hearing, Haring’s wastewater treatment plant is not a “sure
thing.” Bonds have not been issued, and the financing has not yet closed. The prospect of a
wastewater treatment plant in Haring remains uncertain. Even if Haring’s plant is eventually
constructed, sewer services will not be available until mid-2015 at the earliest. The City of
Cadillac, on the other hand, is ready to provide water and sewer services now. Connecting to the
City’s system provides far more certainty for the developer.

Moreover, even if Haring offers sewer services in the future, connecting to Haring’s
system will be far more expensive than connecting to the City’s system. Haring and Clam Lake
have provided a “Comparison of Infrastructure Capital Cost and Property Tax,” which purports
to compare the costs of connection to.services from Haring and the City of Cadillac. (Exhibit
H.) That chart shows that the cost of connecting to Haring for sewer and water services is

dramatically higher than connecting to the City of Cadillac:

City of Cadillac Haring Charter Township
Public Water Extension $525,000 $1,182,000
Public Sewer Extension $512,500 $1,257,000

Based on those projections, connecting to Haring’s water and (potential) sewer systems would
cost $1.4 million more than connecting to the City’s (existing) water and sewer systems.

Haring and Clam Lake, however, claim that over time, the property taxes paid to Haring
will be less than what would be paid to the City of Cadillac over a period of ten years and that,
therefore, connecting to Haring is actually less costly. Haring and Clam Lake miss the point

entirely. The comparison above makes clear that the costs of connection would be drastically




higher if the annexation is denied and the property receives services from Haring. The projected
property taxes have nothing to do with the development costs. TeriDee, as the developer, will
not be the party paying the property taxes because the development will result in one or more
sales of the property.' Thus, the actual cost of developing the property is prohibitively greater if
the property relies on Haring for sewer and water services.

The City also expects that Haring’s commodity charges (user fees) for water and sewer
will be far greater than what the City charges. The City has, through a Freedom of Information
Act request, asked Haring to identify its proposed sewer commodity charges, but Haring has not
yet responded to that request. In fact, Haring and Clam Lake have failed to provide all of the
documents that they discussed at the public hearing, even though they promised to provide those
documents to the City and even though the documents — such as the resolutions approved by the
Townships — are readily available to the Townships.

In short, Haring cannot provide effective and economical services to the subject property.
Haring’s construction of the wastewater treatment plant is not a “sure thing.” Even if it is
constructed, services will not be available until at least 2015, and the developer will have to pay
$1.4 million more than it will pay if the annexation is approved and services are obtained from
the City of Cadillac. Commodity charges will likely be higher in Haring as well, and the
developer will have to meet the heightened zoning requirements that Haring intends to impose on
the property. Meanwhile, the City of Cadillac stands ready to provide immediate, economical
water and sewer services, applying the same consistent zoning standards that apply to other City
property. Haring and Clam Lake cannot be permitted to block development and strip this

Commission of its jurisdiction by offering yet another sham agreement.

! Moreover, Haring and Clam Lake have no way to know what the future property taxes would be, as millage rates
can and likely will change.
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October 25, 2012

Kevin O’Brien

State Boundary Commission
PO Box 30254

Lansing, MI 48909

RE: #11-AP-2 Annexation
Dear Mr. O’Brien:

This letter serves to acknowledge the Office of the Great Seal’s receipt on October 23, 2012 of
the filing of the annexation denial pursuant to Public Act 191 of 1968, as amended, for the
proposed annexation of territory in Clam Lake Township to the City of Cadillac. The effective
date of this denial is the date signed on the State Boundary Cormission Order of October 3,
2012. This filing has been designated as Job Number 12-021. '

+#%5%¥No further acknowledgment will be sent*****

Michele Martin, Technician - |

Office of the Great Seal
517-241-1829

Sincerely,

.

cc: Cadillac City Clerk
Clam Lake Township Clerk
Wexford County Clerk _
Michigan Department of Labor and Economic Growth, State Boundary Commission
Michigan Department of Labor and Economic Growth, Ligquor Control Commission
Michigan Department of Labor and Economic Growth, Office of Land Survey and
Remonumentation
Michigan Department of Technology, Management and Budget, Center for Shared Solutions
& Technology Partnerships
Michigan Department of Treasury, Office of Revenue and Tax Analysis
Michigan Department of Transportation, Bureau of Transportation Planning
U.S. Bureau of the Census
Job Number 12-021

OFFICE OF THE GREAT SEAL
RICHARD H. AUSTIN BUILDING * 1ST FLOOR * 430 W. ALLEGAN < LANSING, MICHIGAN 48918
1-B88-5S0S5-MICH (1-888-767-6G424)
www.Michigan.gov/sos




STATE OF MICHIGAN

RICK SNYDER " 'DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS STEVEN H. HILFINGER
GOVERNOR BUREAU OF CONSTRUCTION CODES DIRECTOR
IRVIN J. POKE
DIRECTOR

Boundary Commission

In the matter of:
: Docket # 11-AP-2

The proposed annexation of territory
in Clam Lake Township to the City of Cadillac,

Wexford County

CERTIFICATION

TO: Michelle Martin, Supervisor
Office of the Great Seal
Legal and Regulatory Services Administration

Secretary of State
108 S. Washington
Lansing, M1 48933

Pursuant to the Order of the Department of Licensing and Regulatory Affairs denying
the proposed annexation regarding the above captioned docket, attached hereto is a true
and accurate copy of the Order, the original of which js on file with the Office of the

State Boundary Commission.

This information is being transmitted for your records.

Kevin M. O’Brien, P.5

State of Michigan . State Boundary Commission L.
County of Ingham . . Qctober 9, 2012 E L
Subsgcribed and sworn to before me this 5 ’:

EQI _ day of October, 2012 =i

™ -t
I

Canfield, Notary Pul}ic

T35 157
!

Ingham County, State of Michigan - o

Lot . DA . (Y
My Commission Expires: 1223 *]3 : NOTARY PEEHH S%\AT[;\EJ EI;'E alﬁ%Hlat\N o
' COUNTY OF EATON

My Commisslon Explfas.az, 23, 201
Acting [n the County oi%jg\

Providing for Michigan's Safely in the Builf Environmen!

LARA is an equal opportunity employer
Auxiliary aids, services and other reasonable accommodatians are available upon request to individuals with disabilities.
P.O. BOX 30254 » LANSING, MICHIGAN 48909
www.rnichigan.govibce « Telephone (517) 241-9302 « Fax (517) 241-957




: .~ STATE OF MICHIGAN - -
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
a STATE BOUNDARY COMISSION

In the matter of: " Docket No. 11-AP-2
The proposed annexation of land in AgencyNo.  BCC-1008
Clam Lake Township to the City of ,
Cadillac, Wexford County | Agency: Bureau of -
' . Construction Codes
/o - Case Type: Annexation Petition .

Tssued and entered
This.3"day of d¢t , 2012
by Steven H. Hilfinger, Dircctor
Department of Licensing and Regulatory Affairs

FINAL DECISION AND ORDER

IT IS ORDERED THAT the proposed annexation of territory in Clam Lake Township, as
described inrAttachment A, tothe City of Cadillac is denied. ,

1T 1S ORDERED THAT the Summary of Proceedings, Findings of Fact and Conclusions of
Law, and the Order to deny the annexation of territory in Clam Lake Township fo the City of
Cadillac, as described in Attachment B, shall be effective on the date signed below by the Director
of the Department of Licensing and Regulatory Affairs (Lara). -

1T IS FURTHER ORDERED THAT the State Boundary Commmission shall t;anSnﬁt a
copy of this Order with the Summary of Proceedings, Findings of Fact and Conclusions of Law to
the clerks of Clam Lake Township, the City of Cadillac, the County of Wexford, and to the Secretary
of State.

71l

77

. & .
. _,*ii;?/en H, Hilfinger, Pfector : 7
chigan Dep it of Licensing and Regulatory Affairs
[O0—3—]2—

Date




ATTACHMENT ‘A’




AN NEXATION PETITION BY OWNERS OF AT LEAST 75% OF THE LAND -

PART ill

The lerilory proposed for annexation lo the Cily of |

as follows:

Description of proposed Annexed Areal

Part of the NW fractional 1/4 and part of the NE fractional 1/4, Section 2,

Lake Township, Wexford County, Michigan,

Cadillac Is legally descitbed

T24N, ROW, Clam
1/4 comer of sald

Secfion 2: thence S89°07'4T'E 1314.49 feet along lne Norih line of sald NE fractional 144,
ihence S00°57'32"W 368.00 feet along the East line of the Wesl 1/2 of sald NE fractional 1/4;

thence S89°07'47'E 108.56 feet; thance NO1°24'56"E 100.00 fest along
East 1203 feet of sald NE fraciional 1/4; thence SBE°07°47"E 116.00 feef; thence 501
100,00 feet; lhence S89°07'47"E  103.33 feet|
S89°07°'47°E 327.89 feet along the South line of the
centerline of
fest and S11°17'05°E 1658.18 {ael.along sald centerline to a point on the

thence soie1125"wW 118.53 feet lo the

S17°58'43°E 859.13

South line of said NE fractional 14" which Is N88°40'2¢"W 5.38 feel from the
Seclion 2; thence NB8°40'29"W 2576.84 feel along the

the center of Section 2 thence N88°42°27"W

fractional 1/4, Section

feel along said Westerly line; thence S$87°49'49

2 lo the Westerly line of Highway

the West lIne of the
°24'56™W
thence S01°04'24"W 15.00 feet; thence
Norlh 383 feet of said NE fractional 1/4;
a MichCon Gas line easement; thence

E 1/4 corner of said
South line of said NE fractional 1/4 1o .
feet along the South-line of the NW
Us 131; thence N02°10"26™W 191.40
"W 40,76 feet and N03°10'29"W 1023.48 feel

705.93

and N33°50'59"W 739.99 feet and N70°00'30"W 780.55 feet along said Westerly lins lo the

South line of the

Noith 836.1 feel of said NW fractlonal 1/4; thence NBOP07'52"W 652.19 feet

alonhg said South line o the Waest line of said NW fractional 1/4; thence NO0°26'38"E 836.10 feel
along said Wesl line 10 the NW corner of said Secfion.2; thence $89°07'52°E 2627.41 feet along
the Norih line of said NW fractional 1/4 to the place of heginning.

Conlains 241.31 acres.
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ATTACHMENT ‘B’




|
\ ‘ '  $TATE OF MICHIGAN
. DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

STATE BOUNDARY: COMMISSION

State Bouhdnfy Commission

In the matter oft.
Docket #11-AP-2

~ The proposed annexation of land
jn Clam Lake Tosnship to the City of Chadillae,

Wexford County.

SUMMARY OF PROCELEDINGS,
FINDINGS OF FACT AND CONCLUSIONS OF LAW

SUNMARY OF PROCEEDINGS

{. On June 3, 2011, a petition was filed with the State Boundary Commission by TeriDee,
L.L.C, Tequesting the annexation of land in Clam Lake Township to the City of Cadillac.-
The map and legal description of the area proposed for annexation are included as Exhibit A.

9. On November 17, 2011, the State Boundary Commission found by a vote'olf 4-0 that the
annexation. petition was legally sufficient and scheduled a public hearing to be held on -

January 9, 2012. A

3. On January 9, 2012, the Commission held a public hearing at the Cadillac City Hall. At the
_meeting, the Commission heard comment from the involved parfies and the public on the
meyits of the proposed annexation and the 425 Agreement. Following the hearing, a 30-day
public comment period wis opened and expired Febroary 8, 2012. Following the 30-day
public comment period, a 7-day rebuttal period opened March 12, 2012 and expired

March 19, 2012.

4. On June 13, 2012, the Stale Boundary Conunission wanimously voted to recommend to the
Director of the Department of Licensing and Regulatory Affairs thaf he find the
1984 PA 425, Conditional Transfer Agrecment betwveen the Charter Township of Haring and

" Clam Lake Township that was filed with the Michigan Secretary of State on October 20,
2011 invalid. The Commmission believes that the 425 Agrecment was created solely as a
means o bar the annexation and not as a means of promoting economic development,




bl

Docket #11-AP-2
Page 2

On Jone 13, 2012, the State Boundary Commission voted 3-2 to recommend to the Director
of the Department of Licensing ‘and Regulafory Affairs that he deny the -pefition for
annexation, : - ) ' ‘

On August §, 2012, the Comunission voted unanimonsly to adopt the draft Minutes for the
Jupe 13, 2012 meeting reflecting the Commissioners decisions on this case, and the draft
Summary of Proceedings, Findings of Fact,-and Conclusions of Law recommending thaf the
Director of the Department of Licensing and Regulatory Affairs'sign an order denying the
proposed annexation of land in Clam Lake Township to the City of Cadillac. '

FINDINGS OF FACT

The proposed area for annexation is located at the interchange of state highway M-55 and
US-131, a federal, limited access, inteistate highway. It is located adjacent fo the easterly
boundary of the City of Cadillac and along the northerly boundary of Clam Lake Towmship,
State highway M-55 traverses the common boundary between Clam Lake Township to its
sonth and the Charter Township of Haring to its north,

The City of Cadillac has public services, i.e., water and sanitary sewer services, within one-
quarter of a mile from the proposed annexation area, According to the doctunents filed, the
request for annexation was initiated to facilitate an economic developiment project within the
area to be annexed. The economic development project, however, cantiof come fo fruition
without connection to public services, and the City of Cadillac is able to provide the needed

services in the immediate future.

The 1984 PA 425 Conditional Transfer Agreement included the area of the proposed
annexation, plus additional lands, in Clam Lake Township, east of and adjacent to the
proposed annexation area. A copy of the 425 Agreement is included as Exhibit B, In the 425

- Agreement, the Charter Township of Haring indicates that they can provide Clam Lake

Township with the needed public services, i.e,, water and sanitary sewer services; however,
their nearest existing services are approximately 3 miles from the proposed area for

amexation, ‘

The portion of the proposed annexation area designated for an economic development project
is currently zoned “Forest/Recreational” according to the cuvent Wexford County Zoning
Map and pursuant to the cwrent “Wexford County Comprehensive Plan” dated May 19,

2004,

The portion of the propesed annexation atea designated for an economic development project
has been denied the required rezoning in 1998 by the Clam Lake Township Board of
Commissioners and again in 2008 by a vote of the citizens of Clam Lake Township.

The Commission found that the 425 Agreement was invalid because it was not being used 1o
promote economic development. Their determination was based on the following: '
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a. No clearly defined economic-development project js named.

b, Clamn Lake Township received no benefit from the agreement, ie., t.hcre is no revenue
sharing included. '

¢. Coples of emails obtained by the petiiioner through a Freedom. of Information Act -

request and provided to the Commission between Clam Lake Township and the Charter

Township- of Haring discuss the 425 Agreement 85 a means (o deny the Commission

jurisdiction over the proposed annexation.

d. Concem over the Chartér Towuship of Haring’s ability to effecﬂvely and economically
provide the defined public services. 1o cost study was proven to analyze the differential
of copnecting the area to public services from the Charter Towmship of Haring versus

connecting to services fiom the City of Cadillac.

c. The timing of the 425 Agrecment. ‘The agrecment was executed more than three months
afier the annexation request was filed.

CONCLUSIONS OF LAW

. The State Boundary Commission has considered the requirements in section 9 of 1963 PA
191, MCL 123,1009 and has come to the conclusion that these, criteria support the majority
vote of the Commission. The Commission recornmends that in the case of Docket# 11-AP-2,
Petition for Annexation of Temvitory in Clam Lake Township to the City of Cadillac,
Wexford County, be denied by the Director of the Department of 1icensing and Regulatory

Affaivs,

 Pursnant to Executive Reorganjzalion Ovder 1996-2, this denial is contingent on the

concurrence of the Director of the Department of Licensing and Regulatory Affaits.

F/ 32
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ANNEXATION PETITION BY OWNERS OF AT LEAST 758% OF THE LAND

PART 1l

The lerdlory proposed for amnexallon to the Clty of Cadillac - . ls logally descilbed

as foliows;

Description of proposed Annexad Arsa; . .
Parl of-the NW fractional 1/4 and par of the NE fractional 114, Seclion 2, T21N, ROW, Clam
Lake Township, Wexferd Counly, Miohigan, desciibad as! Baginning al the N 14 corner of sald. -
Secllon 2; thence $89°0747"E 1344.49 faet along the Norlh lne of sald NE fraollonal 1/4:
lhenge S00°57°32"VY 368,00 feel dong the Easl Ine of the West 1/2 of sald ME fractional, 1/4;
thence S$89°07'47'E 108.56 foat; thence NO1°24'56"E 100,00 fasl along the West llne of the
Easl 1203 feel of sald NE fracllonal 1/4; thence S89°07'47"E 1 18.00 foel; thenca SOT°24'56"wW
100,00 feel; thence S89°07'47'F 103.33 feel; thence S01°04'24"w 16,00 fael; lhence
$89°07'47"E 327,89 feel along the Soulh fina of the North 383, 1eet of sald NE fraclional 1/4;
thenca SO1711'26"W 118.53 feal to the cenlerling of a MichCon Gas line aasemesnl; lhence
S17°58'43°E 868.13 feol and S11°17'05°€ 1668.18 fosl along sald cenlerlneg to a polnt on the
Soulh HIne of sald NE fraclional 1/4 which Is N88°40'29"W 6.38 feel from lhe & 1/4 corner of sald
Secllon 2; thence NB8°40'29"W. 2578,84 foel along the South line of sald NE fractional 1/4 lo
tha center of Secllon 2; ihence N88°42'27"W 705,93 fest along the South line of the NW
fractional 144, Sectlon 2 to the Weslerly lIns of Highway US 131; thence NO2°10'26"W 161.40
fesl along sald Woeslerly line; thencs 587°49'49"W '40.76 fesl and NO3*1021"W $023.48 fest
and N33°60'69"W 739.99 feol and N70°00°36"W 780.55 feel along sald Wasterly llne lo. the
South fine of the Morih 836,17 fes! of sald NW fractional 1/4; Thence N89°07's2"W 662,19 feet .
along said South Jine to the West Ile of sald NW fractlonal 1/4; thenes N0O*26'38"E 836,10 {eel
along said Wesl lins o the NW comer of sald Section 2; thence $89°07'62"% 2627.41 feel glong

. {ha Nodh line of sald NW fractional 1/4 lo lhe place of beginnlng.

Conlalns 244.31 acres,
. 1
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EXHIBIT B
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Ruzer Jomwsol, SEcRETARY-0F STATR
DEPARTMENT OF STATE
JLandnig
October 24; 2011
Williaa Fahay T : o RECe -
4151 Okemos Road _-°"b!eo’;;f§gg;§?
' ‘ C i,

Okemos, MI 43364
RE: Conditlonal transfer of property

Deat Mr. Fahey: .
Mis 0
. "This feiter serves fo acknowledge the Office of the Grent Seal’s receipt on Qotober 20, 2011 o§’ hy
the filing of the condttional transfer of property pursuant to Public Act 425 of 1984 amended,
from Clam Lake Township to the Haring Township. Tho reoeipt date ia the effective date of this
boutdary change. This filing Is designated as Job Number 11-412, o

All property deseriptlons for any boundary changes are reviewed by the Michigan Department of |
Transportation (MDOT), and then published anmmally In the Michigan Publlc and Local Acts
manval, If any property desorlption is found inacenrate by MDOT, this office will contact you at
that {fme aud request a correcled deserlption, which will not impact the efféctive date of the: _

boundary ohange,
#35%+No further acknowledgment will bo sonibiss

Slﬁcerely, ' .
Mol il

Michele dartln, Techniclan
Office of the Grent Seal -
517-241-1829

ce: Clam Tovmship Clerk
Haring Township Clerk

Wexford County Clerk
Mishigan Depariment of Labor and Bconomic Growth, Siate Boundary Commission

Michigan Depariment of Labor and Bconomic Growth, Liquor Confrol Commission
iviiohigan Department of Labar and Economic Growth, Office of Land Survey and
Remonumentation ’ )

Michigan Department of Infonmation Technology, Centat for Geographic Infoimation
Miohigan Depariment of Treasury, Office of Revenue aud Tax Analysis-

Michigan Department of Transpoitaiion, Buteau of Transporfation Planning

U.8\ Bureay of the Census
Office of the Great Seal Job Number; 11-412

. OFFICE OF THE GREAT SEAL
RIGHARD H., AUSTIN BUILDING * 15T FLOOR * 430 W, ALLEGAN * LANSING, MICHIGAN 48013
. 1-838-505-L1GYH [1.8868.7687-5424) .

mnv.Mlch_laan.guw.sns




" Job Numsbe: 11412

Tawnships
Wexdord. Cmmty

‘ Iuthe maatter of the conditlonal ftansfer of certain property Jooated in Clam Lake
Township to Haring Township, Conditionally transfored In acoardance with the
provlslons of Public Aot 425 of 1984, as amiended ’dm following dcsc:lbed ptﬂpcrt)'

s

) Beginnlng At tha Noﬁhwest Camer of ssid Sechon 2 thancs Eastetly altmg tho Nosth Hne of said

Seotlon 2 fo the North 1/4 Corner of sald seotfol; ihenue ¢ontinuing Basterly along satd North line of
Seotion 2 1o the Northeas! Comer of sald section; taence Easterly along the Norih line of sald Section
1 to the Northeast Cormsr of sald West 1/2 of the Noxthwest factlonsl 14 of Section 15 thence-
- Southerly along the Fast line of sald West 1/2 of the Northwest fractional 1/4 fo the Bast~ Wesf 14

' Tine of sald Seotlon 1; thénea Westorly along sald Hast — West 1/4 ino fo the 1/4 Corner common fo
sald Sectlons 1 and 2; thenee Westorly along the Eaat — West 1/4 line of sald Section 2 to the Contor
1/4 Comner of said secﬂon hionce confiming Wesfetly along sald East— West 1/4 Iine to the West -
Hghb-of-way Iine of U, S, Highway 131; thonce Noxthterly and Northwesterly along siid right-of-way
lina 4o the South line of the North 836.10 feet of the Northwest fractional 1/4 of said Seotion 23
thenes Westerly along satd South line fo the West fine of said Seotion 2 thenco Nertherly along said

West seofion Hne. fo the Point of Beglnning,

Recotd of proceedings ﬂ]sd i the Office of the Secxatary of State October 20, 2011

sk}




AGRELIMENT FOR CONDITIONAL TRANSYER

. . This Agreement is entered into by and behween the Charter Township of Haring, a Michigan

charler t-ownshlp, 315 Bell Avenue, Cadjﬂan,.Mohigén 49601 (hereinafter referred fo a3 "Harlng")

and the Towmship of Clani Lake, a Mic;hl_gan goneral lnw township, 8309 Has! M-115, Cadiltao,

MWighigan 49601-9786 (hqreinafterréfe.md to a8 "ClarnT.ake” , effeotive as of October 19,2011, -

. WHEREAS, Haring and Clam Lake are local unfs ag that ferm is defined by Publlo Act 425

of 1984, as amended, MCL 124,21, ef seq ("Aot 425"), and

W]lE[EREAS, Haring 15 organized tnder the Charler Townshlp Act, Public Aot 3590f 1947,.

&g amended, ¥CL 42.1, et seq, and

WHEREAS, Clam Lake s organized under Chaptor 16, Revised Statutes of 1846, MCL

41,1, of s2q, and
WHEREAS, properties vithin Haring and Clam Lake are cuwcently used for residential,

commercial and industrial purposes, or ars proposed for future residential, commercial or industrial

uses, and

WEEIiEAS, Haring-and Clam Lake currently yecelve waslewater treatment services nnder

agreements with the City of Cadilleo (the “City"), tmi the Cily has asnounced that it will cease to

provide waslewate rtreatment sorplees to properties within Hering and Clam Lake after 2017, when

tho cutreni wastewater ireatment agreements with the Cliy explre, and
WHEREAS, throngh litigatlon with the Clty, Harlug has obtalned the right to purchese an

ndditional 121,000 gpd of wastewnter ireatment oapaoity Jn the City’s wastewnter freatment plant,

and

WHEREAY, in m_lticipﬂtiod of the cexsation of City wastewater treatment service in 2017,

]

FISEDITH SECRETARY OF §TATE

A 25 Tpm

.




-Harlogis cmranﬂ);pu:atdng a number of options for future wastewaler irealme.nl,. inoluding, emong

others, pending h'tigétion in the Michigan Supraiha Courtto extend ihf_; pexiod during which it may
contlnue lo recelve wnslewater ireatwent servieothrough the Clty's wasiev;atér {reatment plant, and
;cllle construotlon and operation of“ & new Harlog \l}astewaior treatment pland, and 7

' WZEEREAS,I-.Iarhlgland Clam Lal;c reco;gnlze-tbat the exlating aed fu_mrc‘.vastewatcmeed's
of both townships will beneﬁt from the townships® mutual coop;aratlpn, add

WIE'[EREAS-, ﬂlc tentiory legally delssribeél in attached Bxhibit A and depleted 611 the map
atfached as Exlifbit B (hereinafter referred fo as lh(;; “Transferred Ares”) s parlially developed for
residentinl housing and is proposed under the Wexford County Zoning Ordingnee e_md Master Plan to
be developed for addilonal réidcntld housing, and

WBEREAE';, the owners ofthe j;loﬂlon of the Traiisferred Areathalhas not yet developed for
residential hovsing have suggested tﬁat they may need municipal waslewater freatment service in
order fo dc‘:’elop that property, and '

WHEREAS, if the pmﬁbn of the Tr@nsfencé- Axea that bas not yef been d;volopccj for
resideﬁﬁal housing does need municlpsl wastev;fﬂtar hcatmant. servicq for some teazon, Haringl'ls
clﬁranﬂyln a beticr position than Clrn Laks o provide that service, since Hufhlg hasacontraot dght
0 pm:ehase :r:ddh‘ional; waafewaler treatment capacity fron the City, and

WHEREAS, pursnant to Act 425, ths Township Boards of Haring and Clam Lake held a
Jjoint puble hearing on Septenibar 19, 2011, regardlng this Agreoment, notice of which was givenin
the manne'r requited by law, and |

WHEREAS, -ihe Hlaring Charter Township Bonrd ud the Clam Lake Township Board have

each deeided, by maority vote of the members duly eléeted and serving on cach respective bady, to

2




extor into' this Agreement and have anthorlzed thelr respective representalives lo oxeoute this

Agreement on their behalf,

NOW, THEREFORTE, il Is hereby ngrecd as follows!

_ ARTICLE) -
CONDITIONAY, TRANSFER :

1~ Faclors Considered.

Pilor fo the exeautlon of this Aﬁc sment, Harlng and Clam Lake haw; consldcrcdnun:iemus

fasiors mcludmg, but not Hmited to, the fo]low_ng

rm

2

o oo o

density and compositlon of populauon,
jand area and uses; .

topopraphy and natural boundaﬂcs,
esgossed vahuation;

dralnage and goil erosion;
both proposed and possxble fihwre commerolal and Industrlal development

and grovh;

realdontlat development and growth;

the need for organtzed community ssrvices; the piesent cost and adequacy of
govermmental services, the future need of those servlces and the abllity to

provide those services;

the practical efieot of transfeiting pfoperty from one fowiship o another
ineluding the impact on taxes and tax mtes In relaffon to the benefits expecied

to acore from the fransfer;
the general offect upon local nndts involved and the refationship of such an

agreeraent 6 established city, village, fownship, county or mglonal land wse

plans.
. . _"- . ™ . L

Conditionn] Trangfor of I‘lropert}'

The lerritory Jegally desoribed in attached Exhibit A and depleted on the map atinched ns

Exhibit B shall be known asthe “Transferred Area,” From the effective dats of this:Agtoernent until

the Tennh_:atioh Date of the Cond{tlona} Transfer (the "Duration of the Conditional Transfer"), the

Transforred Area shall be conditionally kansferred for all purposes from the Jurisdletlon of Clam




Lake to the jurisdiction of Haring,

_ _.3. Economie Development Project

" The ‘I‘fnnsfe:xed araa is onrrontly used for exdsting rosidential hqusing, and [s proposed for the

- development of additioral rcsldenﬁalhous_iné as an economlc deve]opmentpmjcotunder Act 425,

Inaddition, this Agrcamént provides for\_?ﬁaste..wmcrlnfrééimctﬁfe and éervicss for the protection of

the anvironnicpt,. jnoluding, I.)ut not limted to ground waler or surface water, as an cconomio
'dwelopmeni project under Aot 423, N

4, Govermmental Services and Aufhot’ltj'

For the Dutatlon of the Condifional Transfer, Baring shal! provide the Transferred Area all
munlelpal faoflifles and servlces ﬁorded to pro;lzcﬁy owners within Hadng, to the extent {hal such
services are avaifable, and shall have the samo Jocal governmental authority wihin the Transferred
Area 28 in the balance of Haring; provided, however, that wasiewater and/or public weter services
shall be provided to the Trausferred Area only if it is determined, ln the discretion of the Haring
Tovmsliip Board, that suchsetvicos are needed and canbe reasonably and cest-cffectively provided
to the Transferred Area,

5 Ordiannes Enforeement

For the Duration of the Conditlonal Transfer, the Transferred Aren éhnﬂ be subjecl fo the
enforeerment OI;' Haring ordinances, codes, rules and regulatlons in effect or snbsequently amended,

6, Zoning and Bailding

'1-'1::;3 Transforred Area is enrrently zoned b§ Wextard County for rcsid.cntial use, The exisfling
residential zonlng of the Transfeyred Area shall romain in offcet only until Haring oan amend jts

voning ordinance to incorporale the Transforred Area as designa tca for residential hovsing under the




Haring Tovmshlp Zonlng Ordinance, Aftor suoh emendinent, and for theDuration of the Condifional
Trapsfer, the Txan_sfcrred Aveashall be subjet to Haring's Zoning Ordinance and bullding sodes as

then In effect or as subsequently amended,

7, Assassing and Taxaiion
For the Duration of the Conditlonal Transfer, H:; Transfeﬁed Area shall bs deemed to be

: wiﬂlin Haring’s corporate timits and Surisdiotion for all pin;:oses of assossing and taxation, Including
- bt not lintted to ad valorem rea] and personal property taxes, speoific tates, payments in Yien of

tnxes, and tax abatements, as provided by faw,

8, Specinl Asaesamenta

For the Duration of the Condluonal Transfer, the Transferred Arca shail be subject to
Herdng’s jutisdictlon for ail puposes of special agsesaments, Clam Lake states and represents that
there are no speoal assessment distriets cwrently in place within the Transferced Ares,

9, Charges for Governmental Seyvices

TFor the Duration of the Coaditional Transfcr, the Transferred Area shafl be subject to the
same tates and charges for gbvemmeuta] serylees as provided o other pro;;erﬁes wifldn the
Jurlsdiotion of Haring,

10, Yiens
For the Duration of the Condlilonal Transfer, all Hens provided by Towmship Ordinance o

State Lawr pertaining to the provislon of servlces and the enforcement of speeial assessmenis and ad
vadoren real and personal property taxes sholl have the same forco and effect with respeal fo the

Teansferrod Arca as to other property within the cnrporate imits of Heiring,




i1, VYoiing
For the Ditatlon of the Conditional Transfer, any qualified person residing within the

Transferred Avea shall bedeamed to be quallfied as an elector of Hating and shell be entitled to voie

In a!l: elections as a qualified elector of Hanng

12, Idmliatlon on Annexation
For the Duration of the Condlitonal Transfer, the Transferred Aren shall only be subject to the

method of transfor included in this Agreémcnt,; 1o ot_her method of mmexatlon or fransfer shall fake

place for auy portion of ihe Transferred Aren, In the event that anj* petitions for amnexation are filed .

for any portlon of the Transferred Aren, Haring and Clam Lake agres to nolively oppose suoh
petitions by, at a minimum, statlng:thelr opposition In writing, requesting in walting that suph
| petitlons be dlamlssed and dended, and refraining from p_rgvldlng. any dlreot or indirest assistance or
support to the yéﬁﬂonars.

13, ‘Taxes and Otfber Beverues

Forthe Duratlon of the-Condill'o:{Jal Trausfex, alliaxes, revenue sharing and other revenues of

any source or kind received by Haring due 1o or from the Transfrved Aren, or due to or from any

“aofivitlos condueted, usc, oconpation of population on the Transisired Area, shall be retained solely

by Haring and shatl not bo shared with Clam Lﬁke.

-14. Dl;l"ﬂtlfﬂn of the Conditional Transfer 7

The Cendi%_lonzﬂ Transfer shall b in sffeet only from the Effective Date of this Agfccmeﬁt
vntil the Termination Date of the Condltional Transfer,

15,  Effective Dato
The Effective Dale of this Agreement shall be the date first listed above.




16, 'Terminaton Dale of the Conditional Transfer

The Condlfional Transfor shall be torminefed on tho eartiest date below;
a. onthe dale that Is ton'(10) years afier the Bffcolive Date of this Agreement;

b, on the dafe that is mutually agreed I wilting by the paties;

on the dato that this Condlilona] Transfer is rajeufed ln a referendum electlon of the

residents of 4 local governmental unlt that is party to this Agreement as permifted by

.

Act 425; or
“ d,  byoperatlon of law should a trlbunel of competent Jurisdlotion order the teomination
or invalidity of thls Agreement,

17.  Jurisdieton affer Termination

& Immediately following the Duration of the Conditlonn] Transfer, without any
further agreement or writing, the Transferred Aren shali antomatically and permanently refurn to the

quszdiction of ClamLake forall pumoses; and thercafter shall i longer be within the juclsdlction of

Barlng for any purposes,

b, ¥ during the Duration of the Condltional Transfer, Having provides elther

public wastewater service or public waler st;pply gervice fo the Transferred Area, from a Harlug
puble wastewater or pub]ilo waler supply system (each o "Uiifity Sysiem* and to gothe;r, the “Utllity
Systcms_"), or both, then effective upon lﬂla Térmiﬁz\ﬁon Date of the Condifional T:ai:sfer in
accordance with Aticle 1, Paragtaph 16, Clam Lake agrees to enfer info an Intermunicipal agreement

vith Haring with tespect to the services provided by Haxing from either or both UtlHity Systems o

the Transferred Azea, This infermunicipat agreement shall coniain mﬁtually agyecable provisions,

which, at minimwm, shall: (1) provide for the consent by Clam Lake to the use of the publio rights-




of-way In Clam Lake by Haring for purposes of the Utility Systems; (2) provide for the copsén! by
. Clam Lake f?.tha Installation, cc;nsttuch'on, exfenslon, impx;ovement, opemtion,mahfehanca, sepait
and rcplaccn-icm‘, of all UHility System Infrastméture by Haring within Clam Laké; {3) provide for the
ovmérshlp of the Utitity Systeras by Batng; (-4) provld-c apprbprlal_e, provisions-fc_)r the extens_h-m and
~improvement of the Ufility S}'sﬁa-m in-frasl rtohwre whioh .serves Clam Lake, whether suoh
Infrastrmetuts s focated withdn or without Clam Lake; (5) provide that Uﬁl'ity Syslem customers
locafed In Clam Lake shatl pay to Haring fees, rates and charges for services rendeted by the T:Itlﬂt}j
Bystems; (6) p;ovide for the adopiton by Clam Lake .of Utiﬂty Systt;m ordinences providing for
matfers pc;_‘—unent to fhe connection fo, the use of and rafes and charges payable wlih respect o the
_Uﬁlity Systems within Clam Lake, \ﬁfh suoh Cilam Laks ordinances beh-ig (1) subleet fo the prior
review.and approval by Haring and (j:'l) nof less resh'-Icﬂve {han simﬂar ordiuu;lca’s ineffe clinHaring;
(7) provide for tho billlng and collcch'on.t.)f Utility System fees, rates and chargesto c\.tsrome.,;s ofthe
Uihlity Systeins located In Clam Lake and appropriate provistons for the collcolion of delinquent
fees, rates and &hurges; (3] prbx:lde for Clam Lake to place, in the manner pj'ovided by law,
d elil_lqusnt Ulility éystem fees, rates and charges, upon certification by Hering, on the Clam Lake
Townshlp tax roll and, upon sollection of the same, .tp pay the collected amounts to Haring; (9)
provide for the adr_:p tion and implementation of appropriate notiae and ¢laim pi;ocedﬁ:es provic;ed by
Act 222 of ‘-tha Publle Acts of M.ic}ﬁggn of 2001, as alﬁended; and {10) provl‘dc for Insuganes
coverage with regard {o the Utillty Systems and the use thercof, Haring and Clam Lako sgree that
thelterm of such Inlermunicipal agreement shall, lo the extent permitied by law, extend for a period -
of time that, al yninimum, isl co-extensive with the lerms of the fhen ouisiending bonded or .

confrachual indebtedness of Haring which periains ta the Ulility Systemns which serve the Transferred

§




_ Aren:. Clam Lake agrees to provide all necesséiy assurances requested by Hﬂg 1) sa'ﬂsfy_
requi‘xemenis of Hating’s Jenders wlih regatd to the Utillty Systems, Including er;teﬁng into any
required mtpﬁleménial service agreements. If requesied by Hartlng, separate mtcrmunlélpal
agreements shi;t_ll be negotiated for wastevater ser_s_rice. and_ publio water sn‘pply service, Haring and
Clam Lako agres to negétiate the intennﬁnieipa.l agrcema:i!(;.) required by the terms of this pﬂragrﬂpﬁ
in good fﬂiﬂl. and fo commence such negoflallons not fess than six (6) months pror to the

Termlnatlon Date of the Condltional Transfer,

ARTICLET -
ENTIRE AGREEMENT

This Agreement constitnies the entlre agreement of the partles and may not be medified or

amendad cxéept by tho writien consent of the parifes,

ARTICLE X
GOYERNING LAWY

_ This Agresment sholl be coust;ucd J'naccorda_ncewith the Jaws ofihe Siate of iichigan, The

. perlies ﬁcreby consent to the jutisdiotion and venue it the Clrenit Cmu:t for the Connty of Wexford
with respeot fo all complainds, clairms, daman!is, or other fssues related 1o or ardsing from this
Agreemeﬁt In the event of a dispute bﬂ.t?{ée.l.l the partles arising undex this Agreement, this

T

Agreement shall be enforced by eltlier pacty inan acilon commenced in Wexford Cmmty, Ivﬁchigan,

and under Miuixigan law.

ARTICLE IV
NON-ASSIGNMENT

No pariy o Ihis Agresment shall assign any of its ﬁéhts, duties or obligatlons hexewnder

withoui the written consent of all parties,




- ARTICLE Y
SEVBRABILITY .
In the oyen that any provision of this Agreament-is held to be nnesforceable for any reason,

sheh holding shall not affect the vlability and enforceabllity of the remainder of thiz Agreement,
 ARTICLEVI |
FILING

In accordancs with Act 425, this Agreemont shall be filed with he Wexford County Clerk

and the Scerotary of State Office of the Great Soal,

ARTICLE VI
BINDING EFFRCT

This Agreement Js binding upon the parties horeto, thelt éuuc.cssorsi and their assigns,

_ ARTICLE VII
NOTICES

Anynofice, demand, or communisation required; permitted or destred fo be given under this
Agreement shall be deemed effectively given when personally delivered or mafled by firsf class or
ceritfied mall addressed to the then aoting officials foﬂows::

- Township Supervisor
- Charter Township of Haring -
515 Bell Avenne
Cadillac, Michlgan 49601

Township Supervisor

Clam Lake Townshlp

2809 East M-115

Cadillac, Michigan 42601-9786

The pariles may, by wriiten notice, designate any further or different addresses fo which

subsequent notices, demands, or cammuhicafions may be given.




ARTICLE LY
MODIFICATION

. No parly to this Ag:reen.aeut- may unilaterafly modify this Agreernent, Thers are nio {hivd party

beneficjaries fo this-Agreement and none are intended,

) ARTICLE X
CDN'HNU]I‘?G RESP ONSIBILITIES FOR INDIVIDUAL LIABILITIES

Harlng and Clon Lake shall erch bo zesponsible for such Habilifies as may be Incurred

- through thelr respective provision of governmental servlces and other performances of this

Agteement and each shall sospond-o and provide for such:Habilifies on th sars basls as Harlug and

Clam Lake do generally, excapt as sot forth In Article XT of this Agveement,

_ ARTICLEXT
EMPLOYEES

Huring shall be solely responsiblo for the manner of exmploying, engaging, coti;punsuﬁng,
transferrng or discharging any em ﬁloyces, Independent coniractors or other personnel “dﬂ::cz;espcct fo
the goverhmental sefvices Hatng shall provide undcr this Agreament, Clam Lake shall bo sclely
i'esponsible for themanuar of employing, engaging, compensatmg, iransferding or dmchargmg any
cmployeﬂs independent contractors or other pewonnel with respesl io the govemmcutal services

Clam Lakc shail prowde undm thiz Agrccmcnt .

ARTICLE £ .
REIMBIHQS‘?\’JE\IT AND INDEMN]FICA TION

1. Clam Lake agrees to reimbusse Haungfor any ond all costs and exponses, including
 without lirmifation aotual 5ftoma){ fees, which Havlng incurs prior lo exeoutlon of this Agrecment for

the Agraement's reviewy, prevaration, hearing and nofice,

2 Clam Lake agrees to reimburse Hailog for any and all costs and expenses, inclnding

1]




willrout limliag i.o;:(qcma] attorney fees, whioh Harlng Iucurs fo retum.jm']sqic'.ﬂm oftho Travsfarred
&aa to Clnm Lake upon the fermination of the Condi‘ﬁonu[ Trensfar ynder this Aé;reement.
3, Clam Lake agrees, to the extent permitted by law, fo Indernmify m;d hold hannless
Haring frém any and al} olatms for damapes, costs, ex._p«;msés, fess, Habilitles and all other fonms of
monetary reliof, whether Jogal or equlinble 1n Jir;tm'e, aﬁs?ihg In any way from the exeoulion and
J'Jﬁplamenthtio.n of this Agrcement, including, without Jimitallon, claims that might arise from _thc
- zoning or- rezoping of the Txamfcncd Area or the provision or the proposed provislon of pﬁblio
sanifary sever a;ld!or publicwater supply service to the :Ilransfcrl'ed Aroa, Clam Lake frther agrees
fo reimburse Harlng folr all c.susts, sxpenses. and aotunl attorney fees Haring Incwss, whether in
adininistzalive or judicial px;oceedlngs, invélving the exeoution md-.hﬁl;la;aentation of this
Agreeinent, inclnding, without Hmitatlon, () proceedings before the State Boundary Commission
' in“,wo[ving the gaﬁdity of thls Agreement and/or annexaiion of rths Transforred Area, (b) judiclal
proceedings involving the validity of this Agresment and/or anmexation of the Transferred Ares, or
() admjnistr.ative or judicﬁal ;.nroc'eedings J:;l-ating, in any way, to the zoning or raqu:-lling of the
Transferied Area, Harlng may submit such rehaburseble expenses, to the c.axtent they are Inetured, lo
Clan Lake on a monthly basls, Clam Lake sﬁall pay Haring within 45 days followlng receipt of 2
voriiten request for relmbursement from Harlog, In the event that Clam Lake fails to i.l‘ildbmnlfy.-‘r;nd
hold Havlng hannless or fails fo pay reiminuzsable expanses within the vequired 45 day period, Haring
may commence sn actlon In t!:_«s Wescford County Clreuit Court for rcéovc;y of the unpaid amount(s)
and/or to otherwlse enforce Clam Lake's indemnily/hold harmiess obligallons nuder this provislon, If
Haring prevails in such an action, whether in whole or in parf, Clam Lake shall be required fo pay

Haﬂng all costs, expenses and actual altorney fees Haring Inonrred in the action, The Haring

12




Towaship Bmirdreia-ins Itaxight to seleot ifs own Jegal connsel 1o represent Harlug in any and all of
the foregoing matters, including; wlthont i tation, proceedings that might adse from thezoningor .
rezonlng of the Transfénad Area, The obligations of this Art[olfashall 'sm".'l'v(; the termingtion of the -
Agre_emeni and shall be blnding-on the i:érties, evon If this Agreamerit is o&emise adjudged,

. whether in admintsteative or Judiclal pro-cecﬂlngs, to ba Jnvalld for the purpose of ;saﬁsf)fing the

rcqmremeuts of Aot 425,

N WI'I'NESS WHEREOF the parhcs hereto have caused this Instrament to be effontive on

the day and year first abova vmitten, _
IN THR PRESENCE OF CHARTER TOWNSHIP OF HARING

Nﬂzﬁfﬂw By: «/ ~f—/¢—"""’_7

"\ M iy " _Robert Scarbrough, Supervisor
AV e Lo N xor\ -
W ¥ - er/ Uk go_cz:

Kirk Soufe, Clerk
\Q\K&}S\\&\S\*M oule, Cle

IN TER PRESENCE OF TOWNSHIP OF CLAM LAKE
Dale Rosser, Supervlsor

R

¥ Delores Peterson, Clerk

T ————— e ——

e —




. .EXHIBITA
LEGAY, DESCRIPTION OF TRANSFTRRED AREA

Part of the North fractional 1/2 of Sectlon 2 aud the West 1/2 of the Northwest fraotional 1/ of
Section 1, Townshlp 21 Noxth, Range ¢ Wes!, Clarn Lake Towmship, Woxford Connty, Michigan,

more fally desoribed gs follows!. '

Bnginﬁing at tho North-west_Comar of sald Seotion 2; thence. Easterly along the North linc of sald -

Secflon 2 1o the North 174 Corner of said section; fhenes sontinuing Basterly along said North line of

Seotion 2 to ihe Northeast Corner of satd section; thenoe Basterly along the North line of snid Seotlon . -

1 to ihe Northeast Corner of snid West 1/2 of the Northwest fractional 1/4 of Sectlon 1; thence
Southerly along tho East lino of sald Weat 1/2 of the Northwest fractlonal 1/4 to the Hast - West 1/4
[ine of sald Seolion 13 théncs Westarly atoug snid Bast— West 1/4 Hne to the 1/4 Comér common fo
said Seotlons 1 and 2; thence Weststly alongthe Fast ~ West 1/4 Hine of sald Seotlon 2 fo the Center
1/4 Corner of sald seotion; thence contlmylng Westerly along sald Bast — West 1/4 Jine to iz West
dght-of-vay fine of U8, Highway 13 ; thence Northerly and Northwesterly along said right-of-way
line fo the Souih fine of the Narth.836.10 fest of the Northwest fiactlonal 14 of sald Section 2;
thance Wosterly along sald Sonth line fo the West line of said Seotion 2; thence Northerlyalong said

West section fine to the Point of Beginning, -

14




EXERITR

MAP OF TRAMNSFERRED AREA
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Township of Casco v. Michigan Boundary Comm’n

Court of Appeals of Michigan
September 6, 2000, Submitted ; November 28, 2000, Decided
No. 217621

Reporter: 243 Mich. App. 392; 622 N.W.2d 332; 2000 Mich. App. LEXIS 258

TOWNSHIP OF CASCO, TOWNSHIP OF COLUMBUS,
and TOWNSHIP OF LENOX, Petitioners-Appellants, v
MICHIGAN STATE BOUNDARY COMMISSION, Re-
spondent-Appellee, and WALTER WINKLE, PATRICIA
WINKLE, and CITY OF RICHMOND, Intervening Ap-
pellees.

Subsequent History: Motion granted by, Appeal denied
by Twp. of Casco v. Mich. State Boundary Comm’n, 465
Mich. 855, 632 N.W.2d 145, 2001 Mich. LEXIS 1363
(2001)

Related proceeding at Twp. of Casco v. Sec’y of State,
2004 Mich. App. LEXIS 804 (Mich. Ct. App., Mar. 25,

2004)

Prior History: [***1] St. Clair Circuit Court LC No.
98-000886-AA.

Disposition: Affirmed.

[ Core Terms |

annexation, townships, circuit court, local unit,
commission’s finding, economic development,
annexation petition, revise, sewer

| Case Summary |

Procedural Posture

Appellant townships appealed, by leave granted, the St.
Clair Circuit Court’s (Michigan) conclusion that appel-
lee Michigan Boundary Commission’s decision to ap-
prove intervening appellees’ petition for annexation was
based on competent, material, and substantial evidence
on the whole record, and was not arbitrary, capricious, or
an abuse of discretion.

Overview

Intervenor appellees, landowners, filed a petition with ap-
pellee State Boundary Commission seeking to annex
their land. However, appellant townships had previously
filed two agreements pursuant to 1984 Mich. Pub.

Acts 425; Mich. Comp. Laws § 124.21 et seq. (Mich.
Stat. Ann. § 5.4087(21) et seq.), (Act 425 agreement), to

transfer a portion of one township to another, which cov-
ered intervenor landowners’ property. The appellate
court affirmed the trial court’s affirmation of appellees’
conclusion. In light of the broad grant of statutory author-
ity to appellee over matters relating to the establish-
ment of boundaries and annexations, appellee had the au-
thority and jurisdiction to decide the validity of the Act
425 agreements. The statute did not preclude a finding that
the agreement was a sham. Appellee found that the agree-
ments were essentially an attempt to avoid annexa-

tion. Therefore, appellee’s conclusion that the two Act
425 agreements were illusory in nature and that the town-
ships entered into them in order to avoid future annexa-
tion was based on competent, material, and substantial
evidence.

Outcome

Judgment affirmed because appellee the Commission
had the authority and jurisdiction to decide the validity
of the Act 425 agreements. Further, competent, material,
and substantial evidence existed to support appellee
Commission’s conclusion that the two Act 425 agree-
ments were illusory in nature and that the townships en-
tered into them in order to avoid future annexation.

[ LexisNexis® Headnotes |

Administrative Law > Judicial Review > Standards of

Review > Arbitrary & Capricious Standard of Review
Administrative Law > Judicial Review > Standards of Re-

view > Exceeding Statutory Authority

Civil Procedure > ... > Jurisdiction > Jurisdictional Sources > Gen-
eral Overview

Environmental Law > Administrative Proceedings & Litiga-

tion > Judicial Review

Governments > Local Governments > Boundaries

HN21 The appellate court reviews the decisions of the
Michigan Boundary Commission in accordance with the
Administrative Procedures Act, Mich. Comp. Laws §
24.201 et seq. (Mich. Stat. Ann. § 3.560(101) et seq.);
Mich. Comp. Laws 8§ 123.1018 (Mich. Stat. Ann. §
5.2242(18)). Where an administrative agency exceeds its
statutory authority or jurisdiction, the reviewing court
shall set aside its decision or order if the agency preju-
diced the petitioner’s substantial rights. Mich. Comp. Laws
§ 24.306(1)(b) (Mich. Stat. Ann. § 3.560(206)(1)(b)).
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Communications Law > Regulators > US Federal Communications
Commission > Jurisdiction

Governments > Local Governments > Administrative Boards
Governments > Local Governments > Boundaries

Governments > Local Governments > Home Rule

Governments > State & Territorial Governments > Boundaries
Governments > State & Territorial Governments > Relations With
Governments

HN2 The Home Rule Cities act, 1909 Mich. Pub. Acts.
279 § 9(2); Mich. Comp. Laws § 117.9(2) (Mich. Stat.
Ann. 8 5.2088(2)), provides that the Michigan Bound-
ary Commission has the power to determine the validity
of the petition or resolution concerning annexation,

and also recognizes the Commission’s duties concerning
processing and approving, denying, or revising a peti-
tion or resolution for annexation. Mich. Comp. Laws §
123.1011a (Mich. Stat. Ann. § 5.2242(11a)), setting forth
procedures, provides that the commission shall have ju-
risdiction over petitions or resolutions for annexation as
provided in Mich. Comp. Laws § 117.9 (Mich. Stat.
Ann. § 5.2088).

Governments > Local Governments > Boundaries

HN3 Mich. Comp. Laws § 124.29 (Mich. Stat. Ann. §
5.4087(29)) states that where an agreement under 1984
Mich. Pub. Acts 425 (Act 425), Mich. Comp. Laws §
124.21 et seq. (Mich. Stat. Ann. 8 5.4087(21) et seq.)

is in effect, another method of annexation or transfer shall
not take place for any portion of an area transferred un-
der the contract. This section provides a mechanism
through which local units may conditionally transfer prop-
erty in a manner controlled by a written contract

agreed to by the affected local units. Mich. Comp. Laws
§ 124.22 (Mich. Stat. Ann. § 5.4087(22)). Mich.

Comp. Laws § 124.30 (Mich. Stat. Ann. § 5.4087(30))
in turn provides that a duly filed Act 425 agreement is
prima facie evidence of the conditional transfer. Act 425
agreements thus allow municipalities conditionally to re-
vise their borders without recourse to, or interference
from, the Michigan Boundary Commission.

Governments > Local Governments > Boundaries

HN4 The plain wording of Mich. Comp. Laws § 124.29
(Mich. Stat. Ann. 8 5.4087(29)), provides that a con-
tract under 1984 Mich. Pub. Acts 425 (Act 425), Mich.
Comp. Laws § 124.21 et seq. (Mich. Stat. Ann. §
5.4087(21) et seq.) presently "in effect” bars other
forms of "annexation or transfer” of the affected terri-
tory. This language expressly requires an Act 425 agree-
ment that is "in effect,” and therefore necessitates a
valid agreement. Consequently, this statutory bar to the
Michigan Boundary Commission’s consideration of an an-
nexation petition requires an agreement that fulfills the
statutory criteria, rather than a fictional agreement in-
tended only to deprive the commission of jurisdic-

tion.

Governments > Local Governments > Boundaries
Governments > State & Territorial Governments > Boundaries

HN5 The Michigan Boundary Commission may proceed
with an annexation petition where it has identified only
"pro forma” or "de minimus” exercises of statutory mea-
sures that would otherwise supplant its jurisdiction.

Administrative Law > Agency Adjudication > Formal Adjudicatory
Procedure > General Overview

Communications Law > Regulators > US Federal Communications
Commission > Jurisdiction

HN6 An administrative agency is competent to deter-
mine its own jurisdiction.

Administrative Law > Judicial Review > Standards of Re-
view > Substantial Evidence

HN7 The appellate court reviews the Michigan Bound-
ary Commission’s findings for whether competent, mate-
rial, and substantial evidence existed to support the com-
mission’s findings. Mich. Comp. Laws § 24.306(1)(d)
(Mich. Stat. Ann. § 3.560(206)(1)(d)).

Governments > Local Governments > Boundaries
Public Health & Welfare Law > Social Services > Community & Eco-
nomic Development

HN8 Agreements under 1984 Mich. Pub. Acts 425,
Mich. Comp. Laws § 124.21 et seq. (Mich. Stat. Ann. §
5.4087(21) et seq.) are statutorily authorized to allow lo-
cal units to establish an economic development project,
Mich. Comp. Laws § 124.22 (Mich. Stat. Ann. §
5.4087(22)).

Governments > Local Governments > Boundaries

HN9 See Mich. Comp. Laws § 124.22 (Mich. Stat. Ann.
8§ 5.4087(22)).

Governments > Local Governments > Boundaries
Tax Law > Federal Income Tax Computation > Tax Account-
ing > Accounting Records

HN210 Mich. Comp. Laws 8 124.30 (Mich. Stat. Ann. §
5.4087(30)), which provides that the filing of an agree-
ment under 1984 Mich. Pub. Acts 425; Mich. Comp.
Laws § 124.21 et seq. (Mich. Stat. Ann. § 5.4087(21) et
seq.) for land transfers, constitutes prima facie evi-
dence of the existence of the conditional transfer of land.
The statute, however, does not preclude a finding that
the agreement was a sham.

Constitutional Law > Congressional Duties & Powers > Contracts
Clause > General Overview

Contracts Law > Defenses > Public Policy Violations
Governments > State & Territorial Governments > Legislatures

HN11 Vested rights acquired under contract may not be
destroyed by subsequent State legislation or even by
an amendment of the State Constitution.

Counsel: James V. Dubay, for Casco Township and Co-
lumbus Township. Richmond.
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Terry S. Welch, for Lenox Township. Mount Clemens.

Jennifer M. Granholm, Attorney General, Thomas L.
Casey, Solicitor General, and George M. Elworth, Assis-
tant Attorney General, for State Boundary Commis-
sion.

Freeman McKenzie (by Thomas L. Treppa), for city of
Richmond. Mount Clemens.

Kerr, Russell and Weber, PLC (by Robert J. Pineau), for
Walter K. and Patricia A. Winkle. Detroit.

Amici Curiae: Bauckham, Sparks, Rolfe, Lohrstorfer &
Thall, P.C., (by John H. Bauckham), for Michigan Town-
ships Association. Kalamazoo.

Eric D. Williams, for Michigan Municipal League. Big
Rapids.

Elwood L. Brown, Corporation Counsel, and Timothy
K. Morris, Assistant Corporation Counsel, for St. Clair
County. Port Huron.

Judges: Before: Gribbs, P.J., and Neff and O’Connell,
JJ.

Opinion by: Peter D. O’Connell

[ Opinion

[*395] [**333] Before: Gribbs, P.J., and Neff and
O’Connell, JJ.

O’CONNELL, J.

Petitioners appeal by leave granted a circuit court order af-
firming a decision of the State Boundary Commission
(the commission). We affirm.

l. Issues

This case presents two issues of first impression. The
first is whether the commission had the jurisdiction and
authority to determine the legal validity of an agreement
entered into pursuant to the provisions of 1984 PA 425,
MCL 124.21 et seq.; MSA 5.4087(21) et seq. (Act 425
agreement). The second is whether competent, mate-
rial, and substantial evidence supported the commis-
sion’s determination that the Act 425 agreements were
merely a pretext to avoid annexation.

1. Facts

At the time of the proceedings below, the Winkles
owned a parcel of land that was situated in both Casco
Township and Columbus Township, and that was close to
the city of Richmond. The parcel was also near Lenox
Township, which abuts both Casco Township and Colum-

bus Township. In July 1996, the Winkles and other land-
owners in Casco Township and Columbus Township
filed a petition with the State Boundary Commission seek-
ing to annex approximately [***2] [*396] 157 acres
of land into the city of Richmond, pursuant to the state
boundary commission act, MCL 123.1001 et seq.;

MSA 5.2242(1) a seq. According to the Winkles, they
wished to develop their property commercially, and Rich-
mond had the capacity to provide water, sewer, and
other services immediately and at minimal cost, while
the townships would not develop such capacity for sev-
eral years. However, in November 1995, Columbus Town-
ship and Lenox Township had filed an 1984 PA 425,
MCL 124.21 Act 425 agreement that indicated an intent
to transfer a portion of Columbus Township to Lenox
Township. In January 1996, Casco Township and Le-
nox Township filed a similar agreement to transfer a por-
tion of Casco Township to [**334] Lenox Township.
These agreements covered the Winkles’ land.

In November 1997, the commission concluded that the
two Act 425 agreements did not meet the statutory crite-
ria and approved the petition for annexation. The town-
ships appealed to the circuit court, arguing that MCL
124.29; MSA 5.4087(29) absolutely barred any method
of annexation or transfer of land covered in the Act 425
agreements [***3] and that the commission lacked

the legal authority to determine the validity of Act 425
agreements in the first place.

Circuit Judge Daniel J. Kelly, in a written opinion, con-
cluded that the commission had the authority to deter-
mine the validity of the Act 425 agreements and that, in
this instance, the commission correctly concluded that
the townships entered into the agreements solely to avoid
the city’s annexation and not for the sake of any devel-
opment project that the enabling legislation envisioned.
The court therefore concluded that the commission’s de-
cision was based on [*397] "competent, material, and sub-
stantial evidence on the whole record,” and was not ar-
bitrary, capricious, or an abuse of discretion. This Court
granted the township leave to appeal.

I11. Jurisdiction

The first issue for our consideration is whether the State
Boundary Commission exceeded its authority or juris-
diction when it undertook to decide the legal validity of
the townships’ Act 425 agreements. We conclude that

it did not. HN1 This Court reviews the decisions of the
State Boundary Commission in accordance with the Ad-
ministrative Procedures Act, MCL 24.201 et seq.; MSA
3.560(101) [***4] et seq. Midland Twp v Michigan
Boundary Comm, 401 Mich. 641, 671-672; 259

N.W.2d 326 (1977); Chase v State Boundary Comm,

103 Mich. App. 193, 203; 303 N.W.2d 186 (1981); MCL
123.1018; MSA 5.2242(18). Where an administrative
agency exceeds its statutory authority or jurisdiction, the
reviewing court should set aside the agency’s decision
or order if the agency prejudiced the petitioner’s substan-
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tial rights. MCL 24.306(1)(b); MSA 3.560(206)(L)(b).

The legislative purpose behind the State Boundary Com-
mission was to establish an independent authority with
"broad powers concerning annexations” and to allow an-
nexations to take place for the general benefit of the ar-
eas concerned, instead of for the private benefit of indi-
viduals. Township of Owosso v City of Owosso, 385
Mich. 587, 590; 189 N.W.2d 421 (1971). HN2 Subsec-
tion 9(2) of the Home Rule City Act, 1909 PA 279;
MCL 117.9(2); MSA 5.2088(2), provides that the commis-
sion has the power to determine "the validity of the pe-
tition or resolution” concerning annexation and [*398]
also [***5] recognizes the commission’s duties concern-
ing "processing and approving, denying, or revising a pe-
tition or resolution for annexation . . . ." MCL 123.1011a;
MSA 5.2242(11a), setting forth procedures, provides,
"The commission shall have jurisdiction over petitions
or resolutions for annexation as provided in [MCL 117.9;
MSA 5.2088]."

HN3 MCL 124.29; MSA 5.4087(29) states that where
an Act 425 agreement "is in effect, another method of an-
nexation or transfer shall not take place for any portion
of an area transferred under the contract.” Act 425 pro-
vides a mechanism through which "local units may con-
ditionally transfer property” in a manner "controlled by a
written contract agreed to by the affected local units.”
See MCL 124.22(1); MSA 5.4087(22)(1). MCL 124.30;
MSA 5.4087(30) in turn provides that a duly filed Act 425
agreement "is prima facie evidence of the conditional
transfer.” Act 425 agreements thus allow municipalities
conditionally to revise their borders without recourse to, or
interference from, the commission.

At issue is the commission’s role in determining [***6]
whether an Act 425 agreement is valid for purposes of
deciding whether the agreement bars the commission from
entertaining a petition for annexation concerning the
same land. HN4 The [**335] plain wording of MCL
124.29; MSA 5.4087(29), provides that "a contract un-
der this act” presently "in effect” bars other forms of "an-
nexation or transfer” of the affected territory. This lan-
guage expressly requires an Act 425 agreement that is "in
effect” and, therefore, necessitates a valid agreement.
Consequently, this statutory bar to the commission’s con-
sideration of an annexation petition requires an agree-
ment that fulfills the statutory criteria, [*399] rather than
a fictional agreement intended only to deprive the com-
mission of jurisdiction.

The townships argue that either the circuit court should re-
view the issue of jurisdiction de novo or that the cir-
cuit court should have sole jurisdiction to determine the
validity of an Act 425 agreement. According to the
townships, any document purporting to be an Act 425
agreement, once signed and filed according to the speci-
fied procedure, absolutely bars any action on the part

of the commission concerning the same territory, with-
out regard to [***7] the substance of the agreement. We

disagree. In light of the broad grant of statutory author-
ity to the commission over matters relating to the estab-
lishment of boundaries and annexations, we hold that
the commission had the authority and jurisdiction to de-
cide the validity of the Act 425 agreements. Logic dic-
tates that the commission had the authority to consider the
validity of two agreements that, if valid, would have
barred its authority to process, approve, deny, or revise a
petition or resolution for annexation. The commission
would not otherwise have been able to perform its func-
tion of resolving the petition. See Shelby Charter Twp
v_State Boundary Comm, 425 Mich. 50, 73-77; 387
N.W.2d 792 (1986) HN5 (the commission may proceed
with an annexation petition where it has identified

only "pro forma” or "de minimus" exercises of statutory
measures that would otherwise supplant its jurisdic-
tion); Judges of the 74th Judicial Dist v Bay Co, 385
Mich. 710, 728-729; 190 N.W.2d 219 (1971) HN6 (an ad-
ministrative agency is competent to determine its own ju-
risdiction). The commission’s determination was there-
after subject to review in the [***8] circuit court. MCL
24.301; MSA 3.560(201), MCL 123.1018; MSA

[*400] 5.2242(18); Rudolph Steiner School of Ann Ar-
bor v Ann Arbor Charter Twp, 237 Mich. App. 721,

731; 605 N.W.2d 18 (1999).

IV. "Shark Repellent”

The second issue for our consideration is whether the com-
mission erred in concluding that the underlying agree-
ment was illusory and therefore not valid. HN7 We re-
view the commission’s findings for whether competent,
material, and substantial evidence existed to support

the commission’s findings. See Midland Twp, 401 Mich.
at 672; MCL 24.306(1)(d); MSA 3.560(206)(1)(d).

HN8 Act 425 agreements are statutorily authorized to al-
low local units to establish "an economic development
project,” MCL 124.22; MSA 5.4087(22)(1), which is statu-
torily defined as follows:

HN9 "Economic development project”
means land and existing or planned improve-
ments suitable for use by an industrial or
commercial enterprise, or housing develop-
ment, or the protection of the environment, in-
cluding, but not limited to, groundwater or
surface water. Economic development proj-
ect includes [***9] necessary buildings, im-
provements, or structures suitable for and in-
tended for or incidental to use as an industrial
or commercial enterprise or housing devel-
opment; and includes industrial park or indus-
trial site improvements and port improve-
ments or housing development incidental to
an industrial or commercial enterprise; and in-
cludes the machinery, furnishings, and equip-
ment necessary, suitable, intended for, or in-
cidental to a commercial, industrial, or
residential use in connection with the build-

Laura J. (Garlinghouse) Genovich
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ings or structures. [MCL 124.21(a); MSA
5.4087(21)(a).]

The circuit court, in reviewing the commission’s find-
ings, noted that an advertisement [**336] soliciting
petition [*401] signatures in opposition to the annexa-
tion contained the statement, "Help us in the preserva-
tion of farmland and open space.” The court continued:

MCL 124.21(a); MSA 5.4087(21)(a) . . . re-

quires that a valid Act 425 Agreement must
provide for improvements to the property
necessary for the planned industrial, commer-
cial or housing development. The . . . Com-
mission requested information from the town-
ships by way of questionnaires regarding

the provision of water and sewer services.
[***10] The Columbus Township question-
naire indicated that 1) Columbus did not pro-
vide public water service; 2) Columbus did not
provide sanitary sewer service, and 3) it
could provide water services by the "fall of
1997" and that "Sewers [were] under study.”
The Casco Township questionnaire an-

swers stated that 1) Casco did not provide pub-
lic water services or sanitary sewer ser-
vices, 2) public water services could be
provided by the "fall of 1997"; 3) Casco did
not provide an answer regarding when sani-
tary sewer services could be provided. They
apparently indicated that water would be
available to the Act 425 Agreement land, how-
ever, they do not indicate when water could
be available to the annexed property... . Thus,
the information presented to the. . Commis-
sion for industrial, commercial, or industrial
development may have been found to be
more illusory than genuine.

The.. . Commission further determined that
the Act 425 Agreements were simply agree-
ments to share services and not a true trans-
fer of property. The. Commission stated that
"the parties did not provide evidence of

such transfer, which minimally could have in-
cluded a showing of a transfer to Lenox
Township of property [***11] tax records
and voting records of any residents in the Act
425 area.”

The circuit court concluded that the townships had
not entered into any real plan for economic devel-
opment. The court further concluded that the pur-
pose of the agreements was to bind nonparties in
derogation of their rights, to limit the authority of
the commission, [*402] and to "ward off any at-

tempts by municipalities to annex a portion of the
Townships.”

While the precise reasoning behind the commission’s dis-
regard of the Act 425 agreements is not entirely clear,

it apparently concluded that the townships’ entered into
the conditional transfers as an act of subterfuge intended to
preclude the commission’s jurisdiction and to avoid fu-
ture annexation. The circuit court, after reviewing the ad-
ministrative record, agreed with the commission and
dubbed the Act 425 agreements "shark repellent.”

The townships do not dispute the specific factual find-
ings underlying the commission’s conclusions. Rather, the
townships argue that transfer of neither tax records nor
voting records is required for a valid transfer of land un-
der an Act 425 agreement. However, the commission
did not rule that they were necessary, only that they were
[***12]  relevant considerations. The townships
also emphasize HN10 MCL 124.30; MSA 5.4087(30),
which provides that the filing of an Act 425 agreement
constitutes "prima facie evidence” of the existence of
the conditional transfer of land. The statute, however, does
not preclude a finding that the agreement was a sham.
In our view, the parties who had filed the annexation pe-
tition with the commission developed a record that sup-
ported the commission’s conclusion that the agreements
were essentially an attempt to avoid annexation. Fur-
ther, the Act 425 agreements themselves only vaguely con-
templated a plan of development at some point in the fu-
ture. On the basis of the factors discussed in Judge
Kelly’s carefully considered opinion, we conclude that
competent, material, and substantial evidence existed to
support the commission’s conclusion that the two Act
[*403] 425 agreements were illusory in nature and that
the townships [**337] entered into them in order to
avoid future annexation.

V. Contract Rights

The townships’ final contention is that the commission’s
decision interfered with their contract rights in viola-
tion of US Const, art | § 10, and 1963 Const, art 1, § 10.
"HN11 Vested rights acquired under contract may not
[***13] be destroyed by subsequent State legislation
or even by an amendment of the State Constitution.”
Campbell v Michigan Judges Retirement Board, 378
Mich. 169, 180; 143 N.W.2d 755 (1966). This argument
fails. No subsequent legislation or constitutional amend-
ment interfered with the townships’ Act 425 agreements.

Affirmed.

/sl Peter D. O’Connell
/s/ Roman S. Gribbs
/s/ Janet T. Neff

Laura J. (Garlinghouse) Genovich
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AGREEMENT FOR CONDITIONAL TRANSFER

This Agreement is entered into by and between the Charter Township of Haring, a Michigan
charter township, 515 Bell Avenue, Cadillac, Michigan 49601 (hereinafter referred to as “Haring™)
and the Township of Clam Lake, a Michigan general law township, 8809 East M-115, Cadillac,
Michigan 49601-9786 (hereinafter referred to as “Clam Lake"), effective as of June ___,2013.

WHEREAS, Haring and Clam Lake are local units as that term is defined by Public Act 425
of 1984, as amended, MCL 124,21, er seq (“Act 425™);

WHEREAS, Hzring is orpanized undet the Charter Township Act, Public Act 359 of 1947,
as amended, MCL 42,1, et seq:

WHEREAS, Clam Lake is organized under Chapter 16, Revised Statutes of 1846, MCL
41.1, et seq,

WHEREAS, properties within Haring and Clam Lake are currently used for residential,
commercial and industrial purposes, or are proposed for future residential, commetcial or industrial
uses;

WHEREAS, Hating owns and operates a public water supply system that has capacity to
serve the current and reasonably anticipated users within Haring, and also a number of users within
Clam Lake, provided that Clam Lake property owners need those services;

WHEREAS, Hering and Clam Lake currently receive wastewater treatment services under
separate agreements with the City of Cadillac (the “City™), but Haring has undertaken a project to
construct its own wastewater treatment plant (“WWTP™"), which is designed to have capacity to treat
wastewater from users within current and reasonably anticipated service districts in Haring, and also

users within certain areas of Clam Lake, provided that Clam Lake properties need those services:

(013643544} i
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WHEREAS, the Haring WWTP is expected to be completed, operational, and receiving
wastewater for treatment in the spring of 2015,

WHEREAS, Haring angl Clam Lake recognize that the existing and future water and
wastewater needs of both townships will benefit from the townships’ mutual cooperation,

WHEREAS, the territory legally described in attached Exhibit A and depicted on the map
attached as Exhibit B (hereinafter referred to as the “Transferred Area™) is partially developed for
residential housing;

WHEREAS, the owners of the portion of the Transferred Area that has not yet been
developed have reprezented that they intend to develop the property, but that they need municipal
wastewater treatment and public water supply services in order to develop the property;

WHEREAS, when the undeveloped portion of the Transferred Area is developed, Haringis
currently in a better position than Clam Lake to provide that portion of the property with municipal
wastewater treatment and public water supply services, because those services can be extended to the
property from the Haring WWTP by the spring of 2015, but Clam Lake does not currently own or
operate a wastewater frealment system or public water supply;

WHEREAS, "when the undeveloped portion of the Transferred Area is developed, Haring is
currently in a better position to reasonably regulate the development, for the reason that Haring has
adopted and placed into effect zoning regulations for the entire Township of Haring, and Clam Lake
is instead subject to County zoning, rather than having its own zoning ordinance;

WHEREAS, pursnant to Act 425, the Township Boatds of Haring and Clam Lake held a
joint public hearing on May 8, 2013 regarding this Agreement, notice of which was given in the

manner required by lew; and,
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WHEREAS, the Haring Charter Township Board and the Clam Lake Township Board have
each decided, by majority vote of the members duly elected and serving on each respective body, to
enter into this Agreement and have authorized their respective representatives to execute this
Agreement on their behalf,

NOW, THEREI'ORE, it is hereby agreed as follows;

ARTICLE]
CONDITIONAL TRANSFER

1. Factors Considered
Prior to the execution of this Agreement, Haring and Clam Lake have considered numerous

factors including, but not limited to, the following:

a. density and composition of population;

h. land area and uses;

c. topography and natural boundaries;

d. assessed valuation;

e. drainage and soil erosion;

f. both proposed and possible future commercial and industrial development
and growth,

g residential development and growth;

h. the need for organized community services; the present cost and adequacy of

governmental services, the future need of those services and the ability to
provide those services;

1. the practical effect of transferring property from one township to another
including the impact on taxes and tax rates in relation to the benefits expected
to accrue from the transfer;

i the: general effect upon local units involved and the relationship of such an
agreement to established city, village, township, county or regional land use
plans,
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2. Condilional Transfer of Property
The territory logally described in attached Exhibit A and depicted on the map attached as
Exhibit B shall be known as the “Transferred Area.” From the effective date of this Agreement until
the Termination Date of *he Conditional Transfer (the “Duration of the Conditional Transfer’”), the
Transferred Area shall bz conditionally transferred for all purposes from the jurisdiction of Clam
Lake to the jurisdiction ¢f Haring.
3. Economit Development Project
The Transferrsd Area is currently used, in part, for existing residential housing, and the
balance is currently undzveloped. The Transferred Area is proposed for the implementation of an
economic development project under Act 425, with said economic development project consisting
of two aspects, as follows; (a) the construction of a mixed-use, commercial/residential development
that is designed and constructed in accordance with principles of planned unit development (as
described further in Aricle I, Paragraph 6 of this Agreement), in order to balance the property
owners' desire for comraercial use with the need to protect the interests of surrounding residential
property owners; and, (b) the provision of public wastewater services and public water supply
 services to the Transfirred Area, so as to foster the new mixed-use development and to provide for
the protection of the environment, including, but not limited to, protection of ground water and
surface water on and below the Transferred Area.
4. Governmental Services and Authority
.(a) For the Duration of the Conditional Transfer, Haring shall provide the
Transferred Area all municipal facilities and services afforded to property owners within Haring, to

the extent that such services are available, and shall have the same local governmental authority
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within the Transferred Arca as in the balance of Haring, It addition, Haring shall promptly provide
public wastewater services and public water services to the newly-developed portion of the
Transferred Area following the receipt by Haring of one or more certified resolutions duly adopted
by the Clam Lake Township Board directing that the necessary infrastructure to effect the provision
of such wastewater services and/or public water services be constructed (such infrastructure to be
referred to as the “Transferred Area Wastewater and Water Infrastructure™), subject to the express
conditions: (i) that Clam Lake shall be solely responsible for payment and financing of all allocable
costs associated with exiending such services to the Transferred Area by the construction of the -
Transferred Area Wastewater and Water Infrastructure, including, but not limited to, the costs of
design, bidding, construction, permitting, easement acquisition (if needed), legal services, bonding,
and all other costs of extending wastewater and water infrastructure to the Transferred Area; and (ii)
that the obligation of Haring to provide public wastewater services is subject to the completion of
construction and availability of the Haring WWTP for the receipt of wastewater for treatment in
accordance with applicable law.,

(b)  Afierpublic wastewater services have been extended to the Transferred Arca
from Haring, the townships agree to mutually cooperate in exploring the extension of Haring public
wastewater services to other areas of Clam Lake, subject to the availability of those services. In
frtherance of this mutual cooperation, Haring agrees to promptly provide, in accordance with the
provisions of this subparagraph (b), public wastewater services to the area designated as“Phase I” of
the Clam Lake Downtown Development Authority (“DDA™) District on the map attached hereto as
Exhibit C, upon Clam Lake’s request, as evidenced by a certified resolution adopted by the Clam

Lake Township Board, if capacity is available in the Haring WWTP and related collection

01364354 4 } 5
G594 80°d  BPE-L pogEEER-1E2 JUSLGBELEN ' BUIpUN BINSUIUG4-Wod  WEEE:G0  EL-E0-ARW



inftastructure to acconunadate the projected wastewater flow from this area, at the time Clam Lake's
request is made. The determination of whether capacity is available shall be made by Haring, in its
sole discretion, based an factors such as, but not limited to, (i) the then-current wastewater flows into
the Haring WWTP, Haring collection infrastructure and the wastewater portion of the Transferred
Area Wastewater and Water Infrastructure (the “Transferred Area Wastewater Infrastructure™); (i)
the anticipated and reasonably projected future wastewater flows into the Haring WWTP and Haring
collection infrastructure, from Haring lands, over the following ten (10) years; (iii) any commitments
that Haring has made to third-parties, by contract or otherwise, for the provision of wastewater
treztment services; (iv) the limitations of the NPDES permit for the Haring WWTP; and (v) the
anticipated flow and strength of wastewater from Clam Lake, If Haring determines, in its sole
discretion, that capacity is not available to serve Phase I of the Clam Lake DDA District, the
townships agree to mutually cooperate in determining whether it is feasible to expand the capacity of
the Haring WWTP, the Haring collection infrastructure and/or the Transferred Area Wastewater
Infrastructure, as the ¢ise may be, to accommodate Clam Lake’s request for additional service. If the
townships mutually agree that the capacity of the Haring WWTP, the Haring collection infrastructure
and/or the Transferred Area Wastewater Infrastructure, as the case may be, can and should be
expanded to accommadate Clam Lake’s request for service to Phase I of the DDA District, Clam
Lake shall be responsible for paying all costs, including financing, associated with the creation of the
additional capacity, or if Haring decides to create additional capacity in excess of that needed by
Clam Lake, Clam Lalce shall be responsible for payment of its proportional share of the costs
incurred to expand the capacity of the WWTP, the Haring collection system infrastructure and the

Transferred Area Wasteviater Infrastructure, as the case may be, as determined by the percentage of
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capacity created for Clam Lake in relation to the total amount of new additional capacity being
created. If wastewater services ate extended to Phase | of the Clam Lake DDA District, Clam Lake
shall be solely responsible for financing and payment of all costs associated with extending
collection infrastructure znd related appurtenances from the Transferred Area to Phase Tof the DDA
District (the “DDA Distrizt Wastewater Infrastructure™), including, but not limited to, the costs of
design, bidding, construction, permitting, easement acquisition, legal services, bonding, and all other
costs of extending waste water infrastructure to Phase I of the Clam Lake DDA District. Haring’s
obligation to provide wastewater services to Phase I of the Clam Lake DDA District is conditioned
iipon Clam Lake entering an intermunicipal agresment with Haring with respect to the wastewater
services to be provided by Haring, with said agreement having the minimum terms described in
Article I, Paragraph 17. of this Agreement, it being understood and agreed that such minimum
terms applicable to the Transferred Area Wastewater and Water Infrastructure shall also apply to the
DDA District Wastewatar Infrastructure.
5. Ordinance Enforcement
For the Duration of the Conditional Transfer, the Transferred Area shall be subject to the
enforcement of Haring crdinances, codes, rules and regulations in effect or subsequently amended.
6. Zoning sind Building
a The Transferred Area is currently zoned by Wexford County as Forest-
Recreational (F-R), and is being used, in part, for residential purposes. The existing F-R zoning of
the Transferred Area shall remain in effect only until Haring can amend its zoning ordinance to

accomplish the following:
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1. The following described portions of the Transferred Area that are
already developed for residential housing shall be zoned in a Haring zoning district that is
comparable to the existing County zoning and existing land use:

The West 1/2 of the Northwest fractional 1/4 of Section 1, Township 21 North,
Range 9 West, Clam Lake Township, Wexford County, Michigan,

And also the North 386 Feet of the Northeast fractional 1/4 of Section 2, Township
21 North, Range 9 West, Clam Lake Township, Wexford County, Michigan, but only
with respect to the lots or parcels within this area that are already developed for
residential housing.

2 The balance of the Transferred Area that is currently undeveloped
shall be rezoned, upon apyplication of the property owner(s), to a planned unit development (“PUD™
district that permits mixed commercial/residential use; provided, however, that Haring shall not
consider a PUD rezoning application for this portion of the Transferred Area until (i) it has adopted
provisions in its zoning ordinance that allow mixed-use commercial/residential FUDs, and which
require that such PUDs comply with the following minimum requirements, and (ii) the property
owner(s) have submittec an application that complies with the following minimum requirements:

MINIMUM PUD DEVELOPMENT REGULATIONS

L. (General Bequirements.

A. Commercial uses shall comprise not more than 60% of the developed
land area, exclusive of open space.

B. The density of development in the residential phase of the PUD shall
not be more than 4 units/acre. Multifamily buildings shall be
parmitted, but they shall be designed and constructed to avoid
gccessive length and box-like appearance and to have varied

architectural features.

{01364354 4} 2
G594 B0'd BPE-L PIEEEER-1E2 JUGLBBELEY ' BUIpUNd BINSUIUG4-WOd  WEQRiG0  EL-E0-ARW



I1.
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Cemmercial uses shall be physically separated from adjacent
rezidential uses (both existing residential uses and those included
within the PUD) by means of 2 berm and buffer zone of undeveloped
or landscaped open space that is of significant size, width and height,
s0 as to visibly screen the commercial uses from the residential uses,
and so as to ensure that noises from the commercial phase do not
irderfere with the peace, quiet and enjoyment of the residential uses.
The open space used to buffer the commercial and residential uses
shall comprise not less than 10% of the total land area inchuded in the
PUD plan.

The development shall be served by public wastewater and public

water supply systems.

Archiiecture

All proposed commercial buildings shall utilize quality architecture to
ensure a building is compatible with surrounding uses, protects the
investment of adjacent landowners, blends harmoniously with the
natural features and promotes a high quality image to those living in
and traveling through the township.

The applicant is required to submit and present architectural concepts
ard alternatives at a study session with the Planning Commission to
receive comments on compliance with the architectural guidelines

prior to preparations of detailed design drawings.
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Building designs shall be reviewed by the Planning Commissionas a

part of site plan review under the following criteria:

1.

2.

G-l

Commercial buildings shall possess architectural variety,
Commercial buildings shall be consistent with the scale and
proportion of existing structures in the surrounding area.
For commercial buildings, a minimum of eighty percent
(80%) of the exterior finish material of all building facades
(excluding the roof) visible from the public street, private
street, parking lot or adjacent residentially zoned land,
exclusive of window areas, shall consist of facing brick, cut
stone, split face block fluted block scored block, native, field
stone, cast stone or wood with an opague or semi-transparent
stain, or bleaching oil. Any other block or building material
not specifically listed may be reviewed and approved by the
Planting Commussioh 1f the material 1s compatible with
surrounding uses, protects the investment of adjacent
landowners, blends harmoniously with the natural features
and promotes a high quality image to those living in and
travelling through the Township.

Exterior Insulation and Finishing Systems (EIFS) material
shall not be the primary building material. The remaining

maximum twenty (20) percent of the facade may utilize other
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material for architectural detailing such as fiberglass
reinforced concrete, polymer plastic (fypon) or EIFS. The
Planning Commission may permit other materials for facades
not visible from a public street that are adequately screened
from adjoining land uses.

3. Front building facades (or commercial buildings shall provide
a minimum 15% glass window but shall not exceed 80%
glass. Calculations are exclusive of the roof area.

A, Building materials and colors shall be related to and
harmomous with the surrounding area.

7. Roof shape and materials shall be architecturally compatible
with adjacent buildings and enhance the predominant
strectscape. Subtle colors shall be used for roofing material.
Metal roofs shall only be permitted if compatible with the
overall character of the building, and architectural elements
are used to significantly reduce the roof mass when viewed
from the street.

3. Commercial buildings shall provide architectural features,
details, and ornaments such as archways, colonnades,
cornices, peaked rooflines or towers.

3, Building walls (both commercial and residential) over 100

feet in length shall be broken up with items such as varying
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10,

11.

13,

14.

15.

(01364354 4}
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rooflines, varying building lines, recesses, projections, wall
insets, arcades, windows, architectural accents, bands of
complementary building materials and trees.

Commercial building entrances shall utilize windows,
canopies, and/or awnings, provide unity of scale, texture, and
color and provide a sense of place.

Rooftop equipment shall be illustrated on the plans and shall
be screened from view by parapet walls or other architectural
glements that complement the overall bullding design.
Commercial building rear facades shall be constructed to a
finished quality comparable to the front fagade where visible
to a public street or residential district or use.

Overhead canopies for gas stations or other uses shall be
designed to be compatible with the architectural
characteristics of the principal building such as peaked roofs,
shingles, support structures that match or simulate materials
of the principal building, lighting fixtures fully recessed into
the canopy and in neutral colors.

Exterior neon lighting, or interior ngon lighting that is visible
from the exterior, is prohibited.

The commercial portion of the mixed use PUD shall

complement the overall PUD plan and the commercial
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HI.

buildings therein shall have an architecture and appearance
that are reasonably compatible with the buildings in the
residential portion of the PUD.

16.  Loading docks, refuse accumulation areas, truck maneuvering
area and other utility or service areas shall be appropriately
screened from view by landscaping, berms or other effective

means.

Landseaping and Overall Site Design

Landscaping and design elements of the PUD plan shall comply with the following

requirements;

{01364334 4}
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Plants that have been identified as invasive or potentially invasive
plants in the region shall not be used for any landscaping purposes,
The overall design shall promote the impression of a natural
landscape,

Where practical, existing trees that are in good health and above three
inches in caliper along the frontage and within the site shall be
praserved,

Lendseaping shall be provided along walls to reduce the visual impact
of building mass as viewed from the street,

Retention, detention and the overall stormwater system shall be
designed to usc “best management practices” and create the

appearance of a natural pond or feature including gentle (5:1) or

13

BYE-L V9EE6EE-1E2 JUBWABELE § BUIPLNY B|NSUILBJ-WOJ

Ue|p:60 El-E0-AEN



virying side slopes, irregular shapes, water tolerant grasses and seed

mwixes at the bottom of the pond/basin; appropriate flowers, shrubs

and grasses along the banks based on environment (wet, dry,
secdimentation basin v. pond) to improve views, filter runoff and
enhance wildlife habitat.

F. Parking Lots, The following landseaping requirements shall apply to
parking lots;

1. Parking lots, or any parts thereof, which are located in the
front yard or which are adjacent to or visible from within 20
feet of amy public right-of-way, shall have perimeter
landscaping, between the parking lot and right-of-way, as
follows:

2. The perimeter landscaping shall include a landscaped area
measuring at least ten feet in width.

3. The landsecaped area shall include at least one tree, measuring
at least eight feet in height at the time of planting, for every
30 feet, or fraction thereof, of street frontage of the parking
lot.

4, The landscaped area shall also include a continuous screen,
measuring at least thirty-six inches in height above the street
grade, consisting of a hedge, berm, brick wall, or combination

thereaf, The Planning Commission may determune the
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location of the screen so that it does not cause a traffic hazard,

vision obstruction or other hazard to public safety.

For parking lots of over 100 spaces or 30,000 square feet, the

interior of the parking lot shall have one square foot of

landscaped area for each 13 square feet of paved area. The
following requitements shall apply to the interior landscaped
areas:

a. Traffic islands shall be located to improve traffic flow
and views.

b. Traffic islands shall have a minimum width of 18 feet
and a minimum area of 150 square feet.

c. Details on traffic islands shall be provided on the
PUD site plan, including radii, dimensions, adjacent
parking space depth, ground cover and any lighting or
irrigation.

d. There shall be at least one deciduous tree for each 150
square feet, or fraction thereof, of interior landscaped
area. Around each tree, there shall be an open land
area of at least 75 square feet, with a minimum
diameter of four feet at the tree trunk.

e, All interior landscaped areas of a parking lot shall be

designed as “bio-retention™ areas, to facilitate the
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treatment and ground absorption of stormwater runoff
using a combination of microbial soil process,
infiltration, evaporation, and appropriate plantings.

G. Loading and service bay doors shall not face a public street. Such
doors shall be in the rear of the site. Where this is not practical,
location on the side may be permitted provided additional walls and
landscaping are provided, and/or such areas are recessed, to minimize
the nepative visual impact.

H. (Generally, curbs must be used throughout the parking lot and paved
areas. The Planning Commission may grant an exception wpon
“nding that overall stormwater disposition will be enhanced.

L The outdoor display of items for sale shall not be permitted.

1. Fences, if proposed, must be shown on the site plan, including details
on materials and color. Fences shall be durable and decorative in
natire. Chain link fences shall only be approved for a location not
generally visible to the public or dwelling unit occupants. Any
visible segments of fence will be vinyl coated with additional
landscaping provided to screen the view.

K. A minimum 35 foot gréenbelt is required along state highways, such
as M-55, as measured from the edge of the highway right-of-way.
Said greenbelt shall be landscaped and planted in accordance with

this Chapter, except for approved driveways.

101364354 4} 16
BE9-4  VE/Lld BPE-L PIEEEER-1E2 JUGLGBELERN ' BUIpUN BINSUIUG4-WOd  WEZEiG0  EL-E0-ARW



L. Buildings shall be set back a minimum of 100 feet from the right-of-

wav for state highways, such as M-55.
IV. Commercial Lighting

A, Al exterior lighting shall be within fully-shielded fixtures, so that no light
may escape above the horizontal plane. The wattage of any single lamp
fixture shall not exceed 320 watts.

B. Lighting mounted onto poles or any structures intended primarily for
mounting of lighting shall not exceed a mounting height of 40% of the
horizontal distance of the light pole from the property line, nor a maximum
height of 30 feet, whichever is lower.

C, Nz lighting on any sitc shall cause or create obtrusive light, or light which
protrudes onto any adjacent or nearby residential property.

V. Other

The PUD plan shall be reviewed in accordance with, and shall otherwise comply

with, the PUD regulations of the Haring Township Zoning Ordinance, to the extent

that those regulations are not inconsistent with the above minimum requirements.

Where the above regulations are more stringent, the more stringent regulations shall

apply.

b. Haring will use reasonable efforts to adopt the above-described zoning

provisions for the Transfzrred area within one year of the effective date of this Agreement, so that the

property owner(s) of the undeveloped portion of the Transferred Area are able to make application to
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Haring for PUD approval reasonably in advance of the date when public wastewater and public water
ate scheduled to be sxtanded to the Transferred Area, in the spring of 2015,

c. After such amendments to the Haring zoning ordinance, and for the Duration
ofthe Conditional Transfer, the Transferred Area shall be subject to Haring’s Zoning Ordinance and
building codes as then in effect or as subsequently amended.

7. Asscysing and Taxation

For the Duraticn. of the Conditional Transfer, the Transferred Area shall be deemed to be
within Haring’s corporate limits and jurisdiction for all purposes of assessing and taxation, including
but not limited to ac valorem real and personal property taxes, specific taxes, payments in lieu of
taxes, and tax abatements, as provided by law.

8. Special Assessments

For the Duration of the Conditional Transfer, the Transferred Area shall be subject to
Haring’s jurisdiction for all purposes of special assessments. Clam Lake states and represents that
there are no special assessment districts currently in place within the Transferred Area.

9/./ Charges for Governmental Services

For the Duration of the Conditional Transfer, the Transferred Area, except as provided in the
second sentence of this Paragraph 9, shall be subject to the same fees, rates and charges for
governmental services provided by Haring to other properties within the jurisdiction of Haring, The
parties understand and agree that connection, use and other fees, rates and charges for wastewater
services and public water services for properties receiving such services in the Transferred Area may

be based in part on the cost of the Transferred Area Wastewater and Water Infrastructure and, that

101364354 4 1 1R
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aceordingly such faes, rates and chatges may differ in amount from fees, rates and charges applicable
to Haring wastewater and public water customers located in other portions of Haring,

10.  Lieny

For the Duration of the Conditiona] Transfer, all liens provided by Township Ordinance or
State Law pertaining to the provision of services and the enforcement of special assessments and ad
valorem real and personal property taxes shall have the same force and effect with respect to the
Transferred Area as 1o other property within the corporate limits of Haring,

11.  Voting

For the Duration of the Conditional Transfer, any qualified person residin g within the
Transferred Area shall bs deemed to be qualified as an elector of Haring and shall be entitled to vote
in all elections as a qualified elector of Haring,

12, Limitation on Annexation

For the Duration of the Conditional Transfer, the Transferred Area shall only be subject to the
method of transfer inclucied in thig Agreement; no other method of annexation or transfer shall take
place for any portion ofthe Transferred Area, In the event that any petitions for annexation are filed
for any portion of the Transferred Area, Haring and Clam Lake agree to actively oppose such
petitions by, at & minimum, stating their opposition in writing, requesting in writing that such
petitions be dismissed and denied, and refraining from providing any direct or indirect assistance or
support to the petitioners,

13.  Taxes and Other Revenues

For the Duration o f the Conditiona] Transfer, all taxes, revenue sharing and other revenues of

any source or kind received by Haring due to or from the Transferred Area, or due to or from any
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activities conducted, use, occupation or population on or within the Transferred Area, shall be
retained solely by Haring and shall not be shared with Clam Lake.
14.  Duration of the Conditional Transfer
The Conditiona] Transfer shall be in effect only from the Effective Date of this Agreement
until the Termination Date of the Conditional Transfer.
15.  Effective Date
The Effective Date of this Agreement shall be the date first listed above.
16.  Termination Date of the Conditional Transfer
The Conditional Transfer shall be terminated on the earliest date befow:
a. On the Jate that is twenty (20) vears after the Effective Date of this Agreement;
b. On a dzte that is mutually agreed in writing by the parties;
c. On the date that this Conditional Transfer is rejected in a referendum election of the
residers of a lecal governmental unit that is party to this Agreement as petmitted by
Act 425, or
d. By operation of law should a tribunal of competent jurisdiction order the termination
or invalidity of this Agreement.
17.  Jurisdiction after Termination
8. Immediately following the Duration of the Conditional Transfer, without any
further agreement or writing, the Transferred Area shall automatically and permzmently return to the
jurisdiction of Clam Lalce for all purposes, and thereafier shall no longer be within the jurisdiction of

Haring for any purposes. Upon return of the Transferred Area to Clam Lake, the Transferred Area

FATIAATEA A lalal
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shall be subject to Clam Lake’s Zoning Ordinance and building codes as then in effect or as
subsequently amended.

b. Pursuant to Article I, Paragraph 4 of this Agreement, Haring will provide
public wastewater service and public water supply service to the newly-developed portion of the
Transferred Area by the construction of the Transferred Area Wastewater and Water Infrastructure
from the Haring public vrastewater and public water supply systems (each a “Utility System” and
together, the “Utility Systems™). Effective upon the Termination Date of the Conditional Transfer in
accordance with Article I, Paragraph 16, Clam Lake aprees to enter into an intermunicipal agreement
with Haring with respect to the services provided by Haring from the Utility Systems to the
Transferred Area. This Intermunicipal agreement shall contain mutually apreeable provisions, which,
at minitnum, shall: (1) provide for the consent by Clam Lake ta the use of the public rights-of-way in
Clam Lake by Haring for purposes of the Transferred Area Wastewater and Water Infrastructure; (2)
provide for the consent by Clam Lake to the installation, construction, extension, improvement,
operation, maintenance, repair and replacement of all Transferred Arca Wastewater and Water
Infrastructure by Haring within Clam Lake; (3) provide for the ownership by Haring of that portion
of the Transferred Area Wastewater and Water Infrastructure located within Haring and the
ownership by Clam Lake of that portion of the Transferred Area Wastewater and Water
Infrastructure located within the Transferred Area or Clam Iake; (4) provide appropriate provisions
for the extension and Improvement of the Utility Systern infrastructure ot the Transferred Area
Wastewater and Water Infrastructure which serves Clam Lake, whether such infrastructure is located
within or without Clam Lake; (5) provide that Utility System customers located in Clam Lake shall

pay to Haring fees, rates end charges for services rendered by the Utility Systems; (6) provide for the
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adoption by Clam Like of Utility System ordinances providing for matlers pertinent to the
connection to, the use of and rates and charges payable with respect to the Utility Systems within
Clam Lake, with such Clam Lake ordinances being (i) subject to the prior review and approval by
Haring and (ii) not less restrictive than similar ordinances in effect in Haring; (7) provide for the
billing and collection of Utility System fees, rates and charges to customers of the Utility Systems
Jocated in Clam Lake and appropriate provisions for the collection of delinquent fees, rates and
charges; (8) provide for Clam Lake to place, in the manner provided by law, delinquent Utility
System fees, rates and charges, upon certification by Haring, on the Clam Lake Township tax roll
and, upon collection of the same, to pay the collected amounts to Haring; (9) provide for the
adoption and implementation of appropriate notice and claim procedures provided by Act 222 of the
Public Acts of Michigan of 2001, as amended; and (10) provide for insurance coverage with regard
to the Utility Systems, {he Transferred Area Wastewater and Water Infrastructure, and the use
thereof. Haring and Clam Lake agree that the term of such intermunicipal agreement shall, to the
extent permitted by law, extend for a period of time that, at minimum, is co-extensive with the terms
of the then outstanding tonded or contractual indebtedness of (1) Haring with respect to the Utility
Systems which serve the Transferred Area, and (2) Clam Lake withrespect to the Transferred Area
Wastewater and Water Infrastructure. Clam Lake agrees to provide all necessary assurances
requested by Haring to satisfy requirements of Haring’s lenders with regard to the Utility Systems,
including entering into any required supplemental service agreements. Haring agrees to provide all
necessary assurances recuested by Clam Lake to satisfy requirements of Clam Lake’s lenders with
regard to the Utility Systems and the Transferred Area Wastewater and Water Infrastructure. if

requested by Haring, separate intermunicipal agreements shall be negotiated for wastewater service
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and public water supply service, Haring and Clam Lake agree to negotiate the intermunicipal
agreement(s) required by the terms of this paragraph in good faith and to commence such
negotiations pot less than six (6) months prior to the Termination Date of the Conditional Transfer.

ARTICLE I1
ENTIRE AGREEMENT

This Agreement constitutes the entire agreement of the parties and may not be modified or
amended except by the written consent of the parties.

The parties acknowledge and agree that one or more amendments to the provisions of this
Agreement, including without limitation Article I Paragraph 13 relating to Taxes and Other Revenue,
may be necessary and appropriate to enable Haring to provide wastewater services and public water
services to the Transferrzd Area and to enable Clam Lake to pay and finance the cost of the
Transferred Area Wastevsater and Water Infrastructure and providing wastewater services and public
water services to the Transferred Area, and, accordingly, each party agrees to negotiate in good faith
one or more amendments to this Agreement proposed as necessary or appropriate by the other party
for the foregoing purpoases.

ARTICLE HI
GOVERNING LAW

This Agreement shall be construed in accordance with the laws of the State of Michigan. The
parties hereby consent to the jurisdiction and venue in the Circuit Court for the County of Wexford
with respect to all complaints, ¢laims, demands, or other issues related to or arising from this
Agreement. In the event of a dispute between the parties arising under this Agreement, this
Agreement shall be enforced by either party in an action commenced in Wexford County, Michigan,

and under Michigan law.
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ARTICLE IV
NON-ASSIGNMENT

No party to this Agreement shall assign any of its rights, duties or obligations hereunder
without the written consent of all patties.

ARTICLE V
SEVERABILITY

In the event that any provision of this Agreement is held to be unenforceable for any reason,
such holding shall not affizct the viability and enforceability of the remainder of this Agreement,

ARTICLE VI
FILING

In accordance with Act 425, this Agreement shall be filed with the Wexford County Clerk
and the Secretary of State Office of the Great Seal,

ARTICLE VII
BINDING EFFECT

This Agreemeit is binding upon the parties hereto, their successors and their assigns.

ARTICLE VIIL
NOTICES

Any notice, demand, or communication required, permitted or desired to be given under this
Agreement shall be decmed effectively given when personally delivered or mailed by first class or

certified mail addressed 1o the then acting officials follows:

If to Haring: If to Clam Lake:

Township Supervisor Township Supervisor

Charter Township of Haring Clam Lake Township

515 Bell Avenue 8809 East M-115

Cadillac, Michigan 49601 Cadillac, Michigan 49601-9736

The parties may, by written notice, designate any further or different addresses to which

subsequent notices, demands, or communications may be given.

(01364354 4} 24

BE9-d4 pE/G2d GPE-L PAEERER-]E2 UsLERELEN ¥ BUIpLNG BINSUILE4-LoJ4  WEpp:g0  El-E0-AEA



ARTICLE IX
MODIFICATION

No party to this Agreement may unilaterally modify this Agreement. There are no third party
beneficiaries to this Agreement and none are intended.

ARTICLE X
CONTINUING RESPONSIBILITIES FOR INDIVIDUAL LIABILITIES

Haring and Clam Lake shall each be responsible for such liabilities as may be incurred
through their respective provision of governmental services and other performances of this
Agreement and each shall respond to and provide for such lizbilities on the same basis as Haring and
Clam Lake do generally, except as set forth in Article XII of this Agreement,

ARTICLE XI
EMPLOYEES

Haring shall be solely responsible for the manner of employing, engaging, compensating,
transferring or discharging any employees, independent contractots or other personnel with respect to
the governmental services Haring shall provide under this Agreement, Clam Lake shall be solely
responsible for the maaner of employing, engaging, compensating, transferring or discharging any
employees, independent contractors or other personnel with respect to the povernmental services
Clam Lake shall provide under this Agreement.

ARTICLE XII
REIMBURSEMENT AND INDEMNIFICATION

1, Clatn Like agrees to reimburse Haring for any and all costs and expenses, including
without limitation actua] attorney fees, which Haring incurs prior to execution of this Agreement for
the Agreement’s review, preparation, hearing and notice.

2. Clam Lake agrees to reimburse Haring for any and all costs and expenses, including

without limitation actual attorney fees, which Haring incurs to adopt and implement the new ZOning
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regulations described in Article I, Paragraph 6 of the Agreement, including the costs and expenses to
review any zoning application submitted under the new mixed-use PUD regulations.

3. Clam Lalce agrees to reimburse Haring for any and all costs and expenses, including
without limitation actual attorney fees, which Haring incurs to return jurisdiction of the Transferred
Area to Clam Lake upon the termination of the Conditional Transfer under this Agreement, or upon
any other event causing the termination or invalidation of this Agreement.

4, Clam Lake agrees, to the extent permitted by law, to indemnify and hold harmless
Haring from any and all claims for damages, costs, expenses, fees (including without limitation
actual attorney fees), liabilities and all other forms of monetary relief, whether legal or equitable in
nature, arising in any way from the execution and implementation of this Agreement, including,
without limitation, claims that might arise from the zoning or rezoning of the Transferred Area or the
provision of public sanitary sewer and/or public water supply service to the Transferred Area. Clam
Lake further agrees to raimburse Haring for all costs, expenses and actual attorney fees Haring
incurs, whether in administrative or judicial proceedings, involving the execution and
implementation of this Agreement, including, without limitation, (a) proceedings before the State
Boundary Commission involving the validity of this Agreement and/or annexation of the Transferred
Area, (b) judicial proceedings involving the validity of this Agreement and/or apnexation of the
Transferred Area, or () administrative or judicial proceedings relating, in any way, to the zoning or
rezoning of the Transferred Area. Haring may submit such reimbursable expenses, to the extent they
are incutred, o Clam Lake on a monthly basis, Clam Lake shall pay Haring within 45 days following
receipt of a written request for reimbursement from Haring. In the event that Clam Lake fails to

indemnify and hold Haring harmless or fails to pay reimbursable expenses within the required 45 day
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period, Haring may conimence an ﬁotion in the Wextord County Circuit Court for recovery of the
unpaid amount(s) and/or to otherwise enforce Clam Lake’s indemnity/hold harmless obligations
under this provision, If Haring prevails in such an action, whether in whole or in part, Clam Lake
shall be required to pay Haring all costs, expenses and actual attorney fees Haring incutred in the
action, The Haring Township Board retains its right to select its own legal counsel to represent
Haring in any and all of the foregoing matters, including, without limitation, proceedings that might
arise from the zoning et rezoning of the Transferred Area. The obligations of this Article shall
sutvive the terminaticn of the Agreement and shall be binding on the parties, evenif this Agreement
is otherwise adjudged, whether in administrative or judicial proceedings, to be invalid for the
purpose of satisfying the requirements of Act 425,

IN WITNESS WHEREOF the parties hereto have caused this instriument to be effective on
the day and year first above written.

IN THE PRESENCE QF CHARTER TOWNSHIP OF HARING

By:

Robert Scarbrough, Supervisor

By:

Kirk Soule, Clerk

fsignatures continue on next page]
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IN THE PRESENCE OF TOWNSHIP OF CLAM LAKE

By:

Dale Rosser, Supcrvisor

By:

Delores Peterson, Clerk
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EXHIBIT A
LEGAL DESCRIPTION OF TRANSFERRED AREA

Part of the North fractional 1/2 of Section 2 and the West 1/2 of the Northwest fractional 1/4 of
Section 1, Township 21 North, Range 9 West, Clam Lake Township, Wexford County, Michigan,
more fully described as fallows:

Beginning at the Northwest Corner of said Section 2; thence Easterly along the North line of said
Qection 2 to the North 174 Cotner of said section; thence continuing Easterly along said North line of
Section 2 to the Northeast Corner of said section; thence Easterly along the North line of said Section
1 to the Northeast Corner of said West 1/2 of the Northwest fractional 1/4 of Section 1; thence
Southerly along the Eest line of said West 1/2 of the Northwest fractional 1/4 to the East — West 1/4
line of said Section 1; thence Westerly along said East — West 1/4 line to the 1/4 Corner common to
said Sections 1 and 2; thence Westerly along the East— West 1/4 line of said Section 2 to the Center
1/4 Coorner of said section; thence continuing Westerly along said East — West 1/4 line to the West
right-of-way line of U.S. Highway 131; thence Northerly and Northwesterly along said right-of-way
line to the South line of the North 836.10 feet of the Northwest fractional 1/4 of said Section 2;
thence Westarly along said South line to the West line of said Section 2; thence Northerly along said
West section line to the Point of Beginning,
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EXHIBIT B
MAP OF TRANSFERRED AREA

(next page}

101364354 4 ) 30
BE9-4  VE/IEd  BPE-L 7988688182 1UBLSBELEN § BUIPUNS B[NSUILS-WOS4  WEQY:E0  §|-E0-AEN



R

L LT M

w2 T ALl

AreCD RFl RN

[

L1}

FIl
. <
E

= srr

-

-

il - EW] —

- et T TF PR RPLTLY S R

Lo BN T ) o P N

|

Jpdiew - wdmn 3 e Mo b

B

e WU e L, GO ] R, e

ST S T R Y

(Lo CERLE LT

g ol Y

TMEDI - pel s

PFhAmp oF I WEST 4 Al P WA i L R

P

r._..‘ o e

L

PIEERER-1E2

JUSWEBELEH § BUIPUN4 B |NEU|USJ-WaI 4

UEgp:60 E1-E0-AEWN



EXHIBIT C
MAF OF PHASE I OF THE CLAM LAKE DDA DISTRICT

(next page)
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Sewer Servisih Aroa Exhiblt A-1
Clawn Lake Townahip
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CITY COUNCIL MINUTES
May 6, 2013

The Cadillac City Council met in a scheduled regular meeting on Monday, May 6, 2013,
at 7:00 p.m. in the Council Chambers of the Municipal Complex, 200 N. Lake Street, Cadillac,
Michigan.

COUNCIL PRESENT: Spoelman, Stevens, Mellema, Mayor Barnett
COUNCIL ABSENT: Schippers,

Staff Present: Peccia, Homier, Roberts, Dietlin, Benson
Others: Rick Charmoli, Cadillac News

Mayor Barnett called the Cadillac City Council meeting to order at 7:09 p.m.

APPROVAL OF AGENDA

City Manager Peccia asked to amend the agenda to add Chris Shankland to
APPOINTMENTS.

2013.085 Agenda approved as amended

Motion was made by Spoelman and supported by Mellema to approve the agenda as
amended.

Motion unanimously approved.

PUBLIC COMMENTS

Richard Poulos, 9650 S. 41 Rd., Clam Lake Township, asked what was going on with the
sewer system between the city and Clam Lake Township.

CONSENT AGENDA

2013.086 Consent agenda approved as amended

Motion was made by Spoelman and supported by Mellema to approve the City
Council amended minutes, by adding motion 2013.079 which was inadvertently omitted, from
the regular City Council meeting held April 15, 2013, the minutes from the Council Retreat from
meeting held April 13, 2013 and the request from the Downtown Cadillac Association to hang a
banner over Mitchell Street July 22-29, 2013 for the annual Sidewalk Sales event.

Motion unanimously approved.

PROCLAMATIONS

Mayor Barnett presented a proclamation to Lieutenant Chris Shankland in recognition of
his retirement after 25 years with the Cadillac Fire Department.



Mayor Barnett presented a proclamation to Captain Jeff Holly in recognition of his
retirement after 25 years with the Cadillac Fire Department.

PUBLIC HEARINGS

At 7:27 p.m., Mayor Barnett opened a public hearing to consider adoption of a resolution
to approve an application for an Industrial Facilities Tax Exemption Certificate for Avon
Automotive in the amount of $343,821.30. Avon representative Denise Delancey told council the
IFT will help Avon update equipment enabling the company to remain competitive and retain
jobs. The public hearing closed at 7:28 p.m.

2013.086 Avon Automotive IFT application approved, Resolution No. 2089

Motion was made by Stevens and supported by Mellema to adopt the resolution to
approve an application for an Industrial Facilities Tax Exemption Certificate for Avon
Automotive in the amount of $343,821.30.

Motion unanimously approved.

COMMUNICATIONS

Friends of the Library together with the Wexford County Historical Museum will hold a hula
hoop demonstration and contest, featuring a Seward Johnson Sculpture of a girl with a hula
hoop, at the museum and are requesting Beech Street be closed.

2013.087 Street closure approved

Motion was made by Spoelman and supported by Stevens to close Beech Street from
5:00 p.m. to 7:00 p.m. on June 9, 2013 for a hula hoop demonstration and contest.

Motion unanimously approved.

Gabby Chapman, Chairperson of the Freedom Festival Committee, requested that the
south side of the Farmers Market parking lot be closed on Friday, July 5, 2013 from 4:30 until
9:00 p.m. and again on Saturday July 6, 2013 from 7:00 a.m. to 7:00 p.m. for Monster Truck
Rides.

2013.088 Parking lot closure approved

Motion was made by Stevens and supported by Mellema to approve the closure of the
south side of the Farmers Market parking lot on July 5, 2013 from 4:30 p.m. to 9:00 p.m. and on
Saturday, July 6, 2013 from 7:00 a.m. to 7:00 p.m. for Monster Truck Rides, and also to close
any other street or parking lot, as needed, to accommodate the event.

Motion unanimously approved.

Cadillac Festival of Races representative Michael Battaglia asked council to approve the
closure of Lake Street from Chestnut Street to Harris Street on Saturday, August 31, 2013 from
6:00 a.m. to 10:00 a.m. and to close Lake Street from Harris Street to Chapin Street from 6:00
a.m. to 4:00 p.m. for the annual Festival of Races event.

2013.089 Street closures approved




Motion was made by Stevens and supported by Spoelman to close Lake Street from
Chestnut Street to Harris Street on Saturday, August 31,2 013 from 6:00 a.m. to 10:00 a.m. and
to close Lake Street from Harris Street to Chapin Street from 6:00 a.m. to 4:00 p.m. for the
annual Festival of Races.

Motion unanimously approved.

A request was received from Allman Todd to close Lake Street every Monday beginning
July 1, 2013 through august 12, 2013, from 6:00 p.m. to 8:15 p.m. for the annual Clam Lake
Band concerts.

2013.090 Street closure approved

Motion was made by Spoelman and supported by Mellema to close Lake Street from
Harris Street to Cass Street every Monday, beginning July 1, 2013 through August 12, 2013 from
6:00 p.m. to 8:15 p.m. for the annual Clam Lake Band concerts.

Motion unanimously approved.

APPOINTMENTS

2013.091 Tencza reappointed to LDFA

Motion was made by Spoelman and supported by Stevens to reappoint Bill Tencza to the
Local Development Finance Authority for a 4-year term to expire May 19, 2017.

Motion unanimously approved.

2013.092 Clark reappointed to Airport Authority

Motion was made by Stevens and supported by Mellema to reappoint Bob Clark to the
Cadillac-Wexford Airport Authority for a two-year term to expire May 15, 2015.

Motion unanimously approved.

2013.093 O’Neill reappointed to Brownfield Authority

Motion was made by Spoelman and supported by Stevens to reappoint Regan O’Neill to
the Brownfield Redevelopment Authority for a three-year term to expire May 19, 2016.

Motion unanimously approved.

2013.094 French appointed to Civil Service Commission

Motion was made by Stevens and supported by Spoelman to appoint RuthAnn French to
the Civil Service Commission to fill an unexpired term to end April 16, 2015.

Motion unanimously approved.

2013.095 Shankland appointed to Police and Fire Retirement Board

Motion was made by Stevens and supported by Spoelman to appoint Chris Shankland to
the Police and Fire Retirement Board for an indefinite term.

Motion unanimously approved.

CITY MANAGER’S REPORT

City Manager Peccia explained that council is interested in implementing a



Complimentary Bicycle Program for the community. Stipulations and conditions were discussed.

2013.096 Bicycle Program authorization

Motion was made by Spoelman and supported by Mellema to authorize city staff to
design and implement a bicycle sharing program for the 2013 season and that unclaimed bicycles
secured by the Cadillac Police Department be made available for program use.

Motion unanimously approved.

Council discussed the purchase and placement of a Public Safety Memorial Monument to
honor public safety personnel lost while on duty for public safety agencies working within
Wexford County or lost while on duty for other public safety agencies outside the County but
were originally from Wexford County. The monument would be placed in the city park by the
Public Safety Memorial Fountain. Bendle-Lang of Cadillac recommended a granite monument at
a cost of $2,600.00.

2013.097 Memorial Monument approved

Motion was made by Spoelman and supported by Mellema to approve the purchase and
placement of a memorial monument for lost public safety personnel working within Wexford
County or that were originally from Wexford County.

Motion unanimously approved.

INTRODUCTION OF ORDINANCES AND RESOLUTIONS

Finance Director Owen Roberts explained that the public hearing for the General
Appropriations Act for Fiscal Year 2014 was held on April 15 and he is now introducing
Ordinance No. 2013-03 which sets another public hearing for May 20, 2013 to consider adoption
of the ordinance. The ordinance must be adopted between May 15 and May 31.

2013.098 Public hearing set, Resolution No. 2090

Motion was made by Stevens and supported by Mellema to approve the resolution to set
a public hearing for May 20, 2013 to consider adoption of the General Appropriations Act for
Fiscal Year 2014.

Motion unanimously approved.

ADOPTION OF ORDINANCES AND RESOLUTIONS

City Manager Peccia told council an application has been received from Inland Lakes
Machine for an Industrial Facilities Tax Exemption Certificate in the amount of $155, 300.00
for purchase of a Mazak lathe. He added that 36 positions would be retained and 1 new position
created. He asked council to set the public hearing for May 20 for consideration of the IFT
application.

2013.099 Public Hearing set, Resolution No. 2091

Motion was made by Spoelman and supported by Mellema to adopt the resolution to set a
public hearing for May 20, 2013 to consider a request from Inland Lakes Machine to file an
application for an IFT Certificate in the amount of $155,300.00.

Motion unanimously approved.




Jacques Emond, representing Rec Boat Holdings, LLC, told council that his company is
investing over three million dollars in the community, plus the addition of 75 jobs. He requested
council to adopt the resolution to set a public hearing to consider the request to file an
application for an Industrial Facilities Tax Exemption Certificate.

2013.100 Public hearing set, Resolution No. 2092

Motion was made by Stevens and supported by Mellema to set a public hearing for May
20, 2013 to consider a request from Rec Boat Holdings, LLC to file an application for an IFT
Certificate in the amount of $3,127,285.00.

Motion unanimously approved.

City Manager Peccia read a portion of a resolution to authorize the city to amend the City
Benefits Policy to pay COBRA benefits for 90 days on behalf of the spouse or dependents of a
city employee who has been employed by the city for more than one year and who dies while
actively employed by the city.

2013.101 City Benefits Policy amended, Resolution No. 2093

Motion was made by Stevens and supported by Spoelman to approve Resolution No.
2093 to amend the City Benefits Policy to pay for COBRA benefits for 90 days following the
death of a city employee.

Motion unanimously approved.

REPORTS OF BOARDS AND COMMISSIONS

MINUTES OF BOARDS AND COMMISSIONS

The minutes of the Wexford County Airport Authority from meeting held April 11, 2013,
the minutes of the Cadillac Planning Commission from the meeting held January 28, 2013 and
the minutes of the Downtown Development Authority Business Improvement District Board
from the meeting held March 27, 2013 were presented for information only.

PUBLIC COMMENTS

Gordy Maxwell, North Boulevard resident, feels the airport should support itself and not
be co-funded by the county and city. He also felt that Northland Meadows has an illegal PILOT
and public funds were spent on enhancing a private property owner.

Cindy Kanitz, wife of deceased police officer Bill Kanitz, thanked council for changing
the benefits policy.

TABLED ITEMS

GOOD OF THE ORDER

City Manager Peccia said sidewalk plowing options were discussed in the work session



held previous to the regular council meeting and city staff would work together to address the
issue.

Council Member Mellema informed the public that on May 14™ there will be a Cadillac
Area Manufactures Association/Career Tech Center Expo to give students a chance to talk to
employers and find out about employment opportunities.

Council Member Stevens thanked everyone for attending the annual Volunteers
Luncheon. He suggested that the resolution to change the employee benefits policy be
recognized as the William Kanitz Resolution.

Mayor Barnett asked the city manager where the city is on the animal control issue.
Peccia replied that he has sent a letter to the county on setting up a meeting. Mayor Barnett then
asked if a person from the Grand Vision could come to a council meeting and tell us what is
going on. Community Development Director Jerry Adams said we should talk to MDOT first.
Peccia added that he could look into council’s concerns.

Council Member Spoelman said it is exciting to see Rec Boat Holdings invest so much
money in the community. She also reminded drivers to slow down because, now that the weather
is nice, there are many out.

Mayor Barnett thanked all the volunteers and staff that worked on the parks clean-up.

City Manager Peccia asked boaters to keep their wake down close to shore, the lake is
very high.

CLOSED SESSION

City Manager Peccia asked council for a motion to adjourn to closed session to discuss
written legal opinions of the city attorney and pending civil litigation. Mayor William S. Barnett
in his capacity as Mayor of the City of Cadillac vs Jim Blackburn and Haring vs City of Cadillac
and to invite Jeff Dietlin, Director of Utilities for a portion of the closed session.

2013.102 Move to closed session approved

Motion was made by Spoelman and supported by Stevens to move to closed session to
discuss written legal opinions of the city attorney and pending civil litigation between Mayor
Barnett vs Jim Blackburn and the Township of Haring vs the City of Cadillac and to include staff
member Jeff Dietlin.

Motion unanimously approved.

At 8:50 p.m., council moved to closed session.

2013.103 Return to open meeting approved
Motion was made by Mellema and supported by Spoelman to return to the open meeting.
Motion unanimously approved.




At 11:52 p.m. council returned to the open meeting.

At 11:53 p.m. Mayor Barnett recused himself from the meeting due to a conflict with the
upcoming motion.

Mayor Pro Tem Stevens continued the meeting.

2013.104 City Manager authorized

Motion was made by Spoelman and supported by Mellema to accept the offer made by
Clam Lake Township, by letter on April 18, to meet with the city staff and to authorize the city
manager to send a letter accordingly.

Motion unanimously approved.

ADJOURNMENT

The meeting was adjourned at 11:58 p.m.

Respectfully submitted,

William S. Barnett, Mayor Christine L. Benson, City Clerk
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SANITARY SEWER CONNECTION AND SERVICE AGREEMENT

THIS SANITARY SEWER CONNECTION AND SERVICE AGREEMENT (the
“Agreement”) is entered into as of May 2, 2011, between WAL-MART REAL ESTATE BUSINESS
TRUST, a Michigan corporation and Delaware Statutory Trust, whose address is 2001 S.E. 10th Street,
Bentonville, AR (“Owner”), and the Charter Township of Haring, a Michigan charter township located
in the County of Wexford, Michigan, and whose address is 515 Bell Avenue, Cadillac, MI 49601
(“Township™), with respect to the real property described on Exhibit A hereto (Parcel No. 2209-21-
4301-01), which is commonly known as 8917 E. 34 Road, Cadillac, Michigan 49601 (the “Property™).

RECITALS:
WHEREAS, Owner owns and occupies the Property, located within the Township, on which a
Wal-Mart retail store (the “Wal-Mart Store™) is located and operated; and
WHEREAS, the Property has previously been served by a privately owned and operated on-site
wastewater treatment facility (“Wal-Mart Facility””), but the Wal-Mart Facility has been shut down by

order of the Michigan Department of Natural Resources and Environment (“MDNRE”); and
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WHEREAS, Owner therefore desires to obtain public wastewater coilection, iranspo
treatment and disposal services for the Wal-Mart Store located on the Property; and

WHEREAS, the Township is currently a third-party beneficiary to a April 8, 1980 wastewater
contract (the “1980 Contract”) between the County of Wexford (the “County”) and the City of Cadillac

(the “City”), in accordance with which the City has agreed to accept, treat and dispose of up to 100,000
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gallons per day (“gpd”), average daily flow, of wastewater collected from a wastewater collection
system located in a portion of the Township known as the “Haring Township System”; and

WHEREAS, although the Property is bisected by the boundaries of the Haring Township
System, as depicted in the 1980 Contract, the Wal-Mart Store located on the Property is situated
completely outside of the boundaries of the Haring Township System, and so the City has refused to
provide wastewater treatment and disposal services for the Wal-Mart Store under the terms of the 1980
Contract; and

WHEREAS, the Township has filed a lawsuit against the City, in the matter captioned as The
Charter Township of Haring v The City of Cadillac, Case No. 08-20967-CK (Wexford County Circuit
Court) (the “Litigation™), asserting the following claims to enforce the 1980 Contract: Count I — that
the City is required to sell additional capacity to the Township for the purpose of serving lands located
outside the current boundaries of the Haring Township System (such as the Wal-Mart Store); Count II
— that the City is required to accept, treat and dispose of the wastewater from the entire Property (and
from the entirety of other bisected properties) under the terms of the 1980 Contract; and, Count III —
the City is required to continue providing wastewater treatment and disposal services to the Township
on and after May 12, 2017 (i.e., the expiration date of the 1980 Contract for properties located both
within the Haring Township System and those hereafter receiving service outside the Haring Township
System such as the Wal-Mart Store), through the design life of the Township and City treatment works;
and

WHEREAS, the Wexford County Circuit Court has entered opinions and orders, holding as
follows, with respect to the three claims being asserted by the Township in the Litigation: CountI - the
City is required to sell the Township up to 121,000 gpd of additional capacity in the City’s existing
sanitary sewer transportation system and wastewater treatment plant (the “WWTP”) (collectively, the

“Cadillac Sewer System”) for the transportation and treatment of wastewater from areas of the
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Township located outside of the Haring Township System; Count IT - with respect to the 100,000 gpd
of capacity that was initially allocated to the Haring Township System under the 1980 Contract, the
City is not required to allow that capacity to be used to serve any lands or buildings that are located
completely outside the drawn boundaries of the Haring Township System, including the Wal-Mart
Store; and Count III - the City’s obligation to provide wastewater treatment and disposal services to
Township lands terminates on May 12, 2017; and

WHEREAS, the Circuit Court’s decisions on Count I and Count I of the Litigation are currently
on appeal in the Michigan Couft of Appeals in COA Docket No. 299693, and that appeal remains
pending; and

WHEREAS, the Circuit Court’s decision on Count III of the Litigation has been upheld by the
Court of Appeals in a published opinion entered November 23, 2010, but the Township has filed an
Application for Leave to Appeal that decision in the Michigan Supreme Court, as reflected in Supreme
Court Docket No. 142117, and the Township’s Application for Leave to Appeal was granted by way of
an Order entered by the Michigan Supreme Court on March 25, 2011; and

WHEREAS, in reliance on the Circuit Court’s decision on Count I of the Litigation, Owner has
expressed its desire to have the Township purchase 8,000 gpd of additional capacity in the Cadillac
Sewer System so that the wastewater from the Wal-Mart Store on the Property may be discharged to the
Haring Township System and transported to the City for treatment and disposal by the Cadillac Sewer
System; and

WHEREAS, the Township has been unable to obtain additional capacity in the Cadillac Sewer
System for the purpose of obtaining wastewater service for the Wal-Mart Store located on the Property
for the reason that the Township and the City have reached certain impasses regarding (a) the proper
interpretation of the Circuit Court’s Count I decision (i.e., whether the court’s decision allows the

Township to make incremental purchases of capacity over time, up to a maximum 121,000 gpd [the
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Township’s position], or whether it allows the Township to make only a one-time purchase of up to
121,000 gpd, with subsequent purchases to be analyzed by the City under a “good faith” standard [the
City’s position]), and (b) the unit cost of the additional capacity to be purchased; and

WHEREAS, in correspondence dated September 20, 2010, from the City of Cadillac’s attorney,
Michael Homier, to the Township’s attorney Ronald M. Redick, the City agreed to provide 8,000 gpd
average daily flow of wastewater treatment capacity to the Township for use by properties, like the
Wal-Mart Store, located outside of the Haring Township System in exchange for the Township paying a
“buy-in” charge of $59,762.93 (copy of said correspondence is attached hereto as Exhibit “B”); and

WHEREAS, the Township and the Owner desire to beneficially resolve the above-described
impasses with the City so that public wastewater services may be promptly provided to the Wal-Mart
Store located on the Property either (a) without unduly compromising any of the rights the Township
has obtained through the 1980 Contract and the Litigation, or (b) by having Owner compensate
Township adequately for any compromise of rights the Township has obtained through the 1980
Contract and the Litigation; and

WHEREAS, it is Owner’s intent to demolish and remove the Wal-Mart Facility as soon as the
Wal-Mart Store is connected to public wastewater treatment facilities, and the Township has knowledge
of, and will not interfere with, this intended course of action; and

WHEREAS, it is uncertain, due to the continuing pendency of Count III of the Litigation,
whether the Township and the Owner will be able to utilize the Cadillac Sewer System and capacity in
the City’s WWTP after May 12, 2017 and, therefore, it is in the best interests of the Township and the
Owner to make contingent arrangements, not only for providing wastewater services to the Wal-Mart
Store through May 12, 2017, but also for the Township’s construction, operation, maintenance and use
of a wastewater treatment facility in the Township to serve Township customers, including the Wal-

Mart Store (the “Township WWTP”), after May 12, 2017.
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IT IS THEREFORE AGREED by and between the parties hereto, and in consideration of their
respective undertakings and faith herein, as follows:

1. Purchase of and Payment for Capacity in the Cadillac Sewer System for the
Wal-Mart Store; Connection to Haring Township System.

a.  The Township hereby agrees to purchase capacity in the Cadillac Sewer System in
the amount of 8,000 gpd to accommodate wastewater to be discharged from the Wal-Mart Store to the
Haring Township System.

b.  Inaccordance with the Township’s sewer connection, use and rate ordinance, as
amended, a complete copy of which is attached hereto as Exhibit “C” (the “Sewer Ordinance™), Owner
agrees to pay to the Township the actual cost of the Township’s purchase of the 8,000 gpd capacity
from City (the “Capacity Charge Component”). Owner acknowledges that the City has represented to
the Township that the cost (“buy-in figure™) for the 8,000 gpd capacity is $59,762.93 (see Exhibit “B”),
and accordingly, Owner shall pay $59,762.93, in immediately available funds, for the Capacity Charge
Component to the Township upon approval and execution of this Agreement by both parties. Upon
approval of this Agreement by the Township Board, execution of this Agreement by the Township and
the Owner, and the payment by the Owner of the aforestated Capacity Charge Component to Township,
in immediately available funds, the Township shall make payment to the City for the purchase of the
capacity described herein.

c. Inthe event the Capacity Charge Component demanded by the City for the 8,000
gpd capacity exceeds $59,762.93, by an amount of $30,000 or less, Owner shall be responsible for the
actual cost of the 8,000 gpd Capacity Charge Component and the Owner shall immediately remit the
balance in excess of $59,762.93 to the Township, in immediately available funds, and the Township
shall in turn promptly remit the excess amount to the City. If the Capacity Charge Component

demanded by the City for the purchase of 8,000 gpd of capacity exceeds the figure of $59,762.93 by

{00670459 1 } 5




nstrument
ZULI00003419 R 639

more than $30,000, then Owner and Township agree to meet to discuss a common course of action to
compel the City to sell capacity consistent with the City’s September 20, 2010 correspondence, as
attached at Exhibit “B.” Inno case shall Owner be permitted to connect to or discharge any wastewater
to the Haring Township System until Owner has paid to the Township the full amount due to the City
for the purchase of 8,000 gpd of capacity, as provided within this Section 1.c. Township hereby
represents and warrants that it has no actual notice that the Capacity Charge Component is or will be in
excess of the $59,762.93 set forth in the City’s September 20, 2010 correspondence (see Exhibit “B”),
and that there are no other known charges due any other unit of government for such a connection
except as set forth herein.

d.  Effective upon the purchase by the Township of the 8,000 gpd capacity as provided
in Sections 1.a., 1.b. and 1.c., Owner shall have the right to discharge up to 8,000 gpd of wastewater
from the Wal-Mart Store located on the Property to the Haring Township System, subject to: (1) the
filing by the Owner of an administratively complete connection application to connect the Wal-Mart
Store to the Haring Township System with the Township, or the County acting on behalf of the
Township, and the due payment of all connection and inspection fees and charges required by the Sewer
Ordinance in connection therewith, which Township represents are or will be substantially consistent
with the estimated connection and inspection fees and charges shown on Exhibit “D,” provided that
connection of the Wal-Mart Store to the Haring Township System is completed within one year of the
date of this Agreement; (2) the delivery of the Letter of Credit (as defined in Section 5.d., below) in
accordance with Section 1.e.; (3) issuance by the Township, or the County acting on behalf of the
Township, of a connection permit to the Owner for the Wal-Mart Store; (4) the connection of the Wal-
Mart Store to the Haring Township System in accordance with Section 1.f; and (5) compliance by
Owner with all terms and conditions of the Sewer Ordinance, as now in effect and as it may be

amended, restated, superseded or replaced; provided that such amended, restated, superseded or
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replaced form of the Sewer Ordinance shall not impair Owner’s rights under the Moratorium Period
provided by Section 5.i of this Agreement. Owner has prepared, and the Township Engineer has pre-
reviewed, the “Sewer Connection Permit — Application for Service” and related plans (attached hereto
as Exhibit “E” and hereafter collectively referred to as “Connection Permit Application™). Based on the
Township Engineer’s pre-review of the Connection Permit Application, the Township has a good faith
belief that the Connection Permit Application substantially complies with the minimum requirements
for County approval of the same.

e. In addition to all other requirements imposed by the Sewer Ordinance and this
Agreement, Owner agrees that the delivery to the Township by Owner of the Letter of Credit (as
defined in Section 5.d., below) shall be a condition precedent to the issuance by the Township, or by the
County acting on behalf of the Township, of a connection permit to Owner for the Wal-Mart Store.

f.  Owner shall be solely responsible for the construction, operation, maintenance,
- repair and replacement of the Building Drain and Building Sewer for the conveyance of wastewater
from the Wal-Mart Store to the Haring Township System and all costs to connect the Wal-Mart Store to
the Haring Township System. Following approval of the application to connect and issuance of a
connection permit in accordance with the Sewer Ordinance and this Agreement, Owner shall connect
the Wal-Mart Store to the Haring Township System at the nearest available point of connection
approved by the Township (and/or by the County acting on behalf of the Township). Owner shall be
solely responsible for all actions necessary or required to connect the Wal-Mart Store to the Haring
Township System. Owner agrees to cause the connection of the Wal-Mart Store to the Haring
Township System to be promptly inspected by or on behalf of the Township in the manner required by
the Sewer Ordinance.

g.  The Township shall use its best efforts for events within the control of the Township

to ensure that the connection of the Wal-Mart Store to the Haring Township System is completed by
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June 24, 2011. For purposes of the foregoing, events not within the control of the Township include,
but are not limited to:

1. a delay by the City of the sale to the Township of the 8,000 gpd capacity,
or any portion thereof;,

i, a failure by the Owner to timely remit to the Township the payments
required by Sections 1.b., 1.c,, 1.d., 2, and 3;

iii. a delay by the Owner in delivering, or a failure by the Owner to deliver,
the Letter of Credit (as defined in Section 5.d., below) to the Township, which in accordance with
Section 1.¢. is a condition precedent for the issuance of the connection permit for the Wal-Mart Store by
the Township (or by the County acting on behalf of the Township);

iv. a failure by the Owner to proceed diligently to file with the Township, or
the County acting on behalf of the Township, an application to connect the Wal-Mart Store to the
Haring Township System in accordance with all applicable requirements of the Sewer Ordinance, or a
failure by the Owner to proceed diligently to apply to the MDNRE for approval to connect the Wal-
Mart Store to the Haring Township System (if such approval is required) or the MDNRE’s failure to
timely approve such an application;

V. a failure by the Owner to diligently retain the necessary contractors or
otherwise make the physical connection of the Wal-Mart Store to the Haring Township System in
accordance with all applicable requirements of the Sewer Ordinance; or,

Vi. entry of a court order or judicial decision with respect to Count I of the
Litigation that either delays, prevents or enjoins connection of the Wal-Mart Store to the Haring
Township System and/or the discharge of the Wal-Mart Store’s wastewater to the Haring Township

System.
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h. If the connection of the Wal-Mart Store to the Haring Township System is not
completed on or prior to June 24, 2011, for reasons other than those identified in subsection 1.g.i
through vi of this Agreement, the total amount the Township may draw on the Letter of Credit, as
defined in Section 5.d of this Agreement, shall be reduced by the amount of $10,000 for each full
calendar month of delay after June 24, 2011, provided that the cumulative reduction in the amount the
Township may draw on the Letter of Credit shall not exceed $720,000. If such delay is caused by a
lawsuit to which the Township is a named defendant, and which is filed for the purpose of preventing
the physical connection of the Wal-Mart Store to the Haring Township System in the manner intended
by the parties in this Agreement and/or preventing the discharge of the Wal-Mart Store’s wastewater to
the Haring Township System in the manner intended by the parties in this Agreement, the following
provisions shall apply:

1. Owner shall pay 80% of the Township’s actual legal fees and costs
incurred in such lawsuit, up to a maximum amount payable by Owner of $50,000.

ii. Invoices for the Township’s actual legal fees and costs shall be forwarded
| to Owner at Shinners & Cook, P.C., 5195 Hampton Place, Saginaw, Michigan 48604, after they have
been approved by the Township. Owner will then pay its 80% share of such invoices by making direct
payment to the Township’s legal counsel, not later than 37 days after receipt of the same.

2. Payment of Access Charge Component. Pursuant to the Sewer Ordinance, the
Township has imposed and Owner hereby agrees to pay, in immediately available funds, the amount of
$150,000 as an “Access Charge Component” to the Township upon the approval of this Agreement by
the Township Board and the execution of this Agreement by the Township and the Owner. Owner shall
be eligible for partial reimbursement of the Access Charge Component so paid by Owner in the manner

set forth in the Sewer Ordinance.
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3. Payment of Costs for Agreement. Upon approval of this Agreement by the Township
Board and the execution of this Agreement by the Township and the Owner, Owner shall pay the sum
of $53,000, in immediately available funds, to the Township toward the Township’s costs associated
with the preparation, negotiation and execution of this Agreement and related matters including, but not
limited to, the Township’s attorney fees. Township hereby agrees that payment of this $53,000, in
immediately available funds shall include and fully satisfy the requirements of all prior promises by
Owner to pay or reimburse any of such Township’s costs.

4. Use of Haring Township System and Cadillac Sewer System; Payment of
Applicable Rates, Charges and Fees.

a.  All wastewater discharges from the Wal-Mart Store to the Haring Township System
and the Cadillac Sewer System shall be in accordance with: (1) this Agreement; (2) the Township’s
Sewer Ordinance, as amended, restated, superseded or replaced; (3) the City’s sewer connection, use
and rate ordinance, if any; (4) any Ordinance or rules and regulations properly promulgated by the
Township or the City with respect to wastewater discharged to the Haring Township System and/or the
Cadillac Sewer System and the treatment of wastewater; (5) applicable state and federal regulatory
requirements; (6) the 1980 Contract; and (7) any amendment, restatement, superseding agreement, or
replacement agreement to the 1980 Contract, so long as the Property and the Wal-Mart Store are treated
in a manner consistent with state and federal law and with the terms of this Agreement.

b. In addition to the payment of the amounts and charges set forth in Sections 1.b.,
l.c., 1.d.,2, and 3 of this Agreement, but except as provided in Section 5.1., the Owner agrees to pay all
legally enforceable monthly, quarterly or annual rates, charges and fees established by resolution of the
Township Board in accordance with the Sewer Ordinance for the collection, transportation and
treatment of wastewater discharged from the Wal-Mart Store to the Haring Township System and the

Cadillac Sewer System including, but not limited to, any legally enforceable rates, charges and fees
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imposed by the City for use of the Cadillac Sewer System. Township hereby represents and warrants
that all rates, charges and fees established by the Township shall be consistently applied to the Wal-
Mart Store and others that are commercial users of the Haring Township System. All rates, charges and
fees that are due or may become due with respect to the Property or the Wal-Mart Store under the terms
of this Agreement and the Sewer Ordinance shall constitute a lien on the Property in accordance with
applicable Michigan law and the Sewer Ordinance.

5. Construction of Township WWTP; Township WWTP Project; Owner’s Letter of
Credit. In express recognition of the present uncertainty caused by the continued pendency of Count
IIT of the Litigation and the expiration of the 1980 Contract on May 12, 2017 as to whether the City
shall be required, or the City shall agree on terms acceptable to the Township, to treat wastewater from
the Township at the Cadillac Sewer System after May 12, 2017, the Owner agrees that the Township, in
its sole discretion, may undertake the design, permitting, acquisition, construction and financing of the
Township WWTP and related and necessary improvements to the Haring Township System including,
but not limited to, pump stations, waste water treatment plant, and related improvements (collectively
the “Township WWTP Project™) to serve the Township’s existing and future wastewater customers,
including, but not limited to, the Wal-Mart Store and gas station located on the Property, as follows:

a. The Township may elect, in its sole discretion, to cause the Township WWTP
Project to be designed, permitted, located, acquired, constructed and financed by the Township or by
the County, acting on behalf of the Township, in accordance with applicable state law.

b.  All decisions relating to the design, permitting, location, acquisition, construction,
and financing of the Township WWTP Project, the timing thereof and whether to proceed with the
Township WWTP Project, shall be in the sole discretion of the Township. Notwithstanding the

foregoing, if the Township elects to proceed with the Township WWTP Project:
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i Subject to permit and applicable regulatory requirements, the Township
WWTP shall have an initial capacity of not less than 100,000 gpd, and shall be expandable such that the
total capacity of the Township WWTP may be increased to a capacity gfeater than 100,000 gpd.

ii. The Township shall enter into all necessary contracts for the design,
permitting, engineering, location, acquisition, construction and financing of the Township WWTP
Project. The Township represents that the most recent preliminary pre-design estimate of cost of the
Township WWTP Project is $3,818,000, as set forth in that certain “Engineering and Planning Review
of Wastewater Treatment Improvements for Charter Township of Haring,” dated as of November 20,
2006, and prepared by Gosling Czubak Engineering Sciences, Inc., consulting engineers based in
Traverse City, Michigan, a copy of which is attached for reference only as Exhibit “F”. The estimated
cost of $3,818,000 is subject to revision and, if so revised, shall not otherwise affect Township or
Owner’s obligations set forth herein.

iii. Subject to Section 5.k., the Township shall complete construction of the
Township WWTP Project so that the Date of Initial Operation (as defined in Section 5.i., below) of the
Township WWTP precedes May 13, 2017.

c.  Except as otherwise provided herein, the Township shall pay, from legally available
funds, including the proceeds of municipal bonds issued by or on behalf of the Township, and from
proceeds of draws made on the Letter of Credit in accordance with the terms thereof and this
Agreement (or payments by Owner in lieu of such draws under Section 5.f.v.), all costs of the design,
permitting, location, acquisition and construction of the Township WWTP Project. Owner shall be
responsible for no charges related thereto except as set forth herein.

d. As an express condition precedent to the issuance of a connection permit in
accordance with Section 1.e., Owner shall provide to the Township the original of an executed

irrevocable letter of credit in the stated amount of $1,000,000, drawn on JP Morgan Chase Bank N.A.,
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or other bank acceptable to the Township, (the “Bank™) in the form and containing such terms and
conditions substantially similar to those shown on attached Exhibit “G”, in favor of the Township to be
drawn upon by the Township to pay, in accordance with this Agreement, costs of the Township WWTP
Project (the “Letter of Credit”). The stated amount of the Letter of Credit is subject to reduction, as
follows: (i) it may be reduced to an amount of not less than $280,000, in $10,000 increments, but only
in accordance with the provisions of Section 1.h., and (ii) it may be reduced by an amount equal to
payment(s) made by Owner to the Township in accordance with Section 5.f.v.

e.  Subject to draws on the Letter of Credit as specified in Section 5.f., below, Owner
shall maintain the Letter of Credit for a period ending not less than 7 years from the date of this
Agreement, as first set forth above. All draws on the Letter of Credit by the Township shall be
presented to the Bank in accordance with the terms of the Letter of Credit, subject to Owner’s right to
pay any requested draw in accordance with Section 5.f.v., and, except for the final draw which may be
in any amount, the minimum amount of any draw on the Letter of Credit shall be $1,000.

f.  The Township may draw on the Letter of Credit to pay a portion of the costs of the
Township WWTP Project as set forth below, but only for those charges described below actually
incurred by Township after the date of this Agreement. Draws submitted under this subsection 5.f. shall
be submitted at the discretion of the Township and the total remaining amount available to be drawn on
the Letter of Credit may be totally drawn and applied to the incurred costs of the Township WWTP
Project.

1. The Township, at any time prior to the commencement of construction of |
the Township WWTP Project, may submit one or more draws on the Letter of Credit, up to an
aggregate amount of $500,000, to pay up to ope-half (1/2) of the incurred preliminary pre-construction

design and planning expenses of the Township WW TP Project including without limitation the cost of
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financing, engineering, administration, legal services and the cost of site and right-of-way acquisition
occurring after the date of this Agreement.
ii. Commencing with the commencement of construction of the Township

WWTP Project, the Township may submit one or more draws on the Letter of Credit, up to an
aggregate amount of $1,000,000, less the aggregate draws previously submitted by the Township and
honored by the Bank for preliminary expenses actually incurred in accordance with Section 5.f.i. (or
payments by Owner in lieu of such draws under Section 5.f.v.), and less any reductions to the Letter of
Credit in accordance with Section 1.h, to pay up to one-quarter (1/4) of the incurred cost of the
Township WWTP Project, including without limitation the cost of construction, construction
engineering and contingencies.

iii. Each draw request submitted by the Township in accordance with
Sections 5.f.1. or 5.f.ii. shall include:

(a) the amount of the draw requested and the total amount shown on
the applicable invoice(s);

(b) the total amount of all draws previously submitted to and honored
by the Owner and Bank;

() the signature of the Township Supervisor or Clerk, certifying the
information submitted;

(d) a statement that “The Charter Township of Haring (‘Township’)
hereby draws under JP Morgan Chase Bank, N.A. Letter of Credit No. in the amount of
U.S.$ . The undersigned hereby certifies that the Township has incurred expenses described
in Sections 5.f.i. or 5.f.ii. of the Sanitary Sewer Connection and Service Agreement, dated April
2011 between Haring Charter Township and Wal-Mart Real Estate Business Trust (‘Agreement’) in the

amount of Dollars (U.S. § ), which
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remain unpaid. This draw is made in accordance with Section 5.f.iii and either Section 5.f.vi. or 5.f.vii.
of the Agreement.”
(e) the applicable invoice(s) which support such draw request; and
) the expected outstanding balance of the Letter of Credit, available
to be drawn by future draws, once the current draw request is honored and paid by the Bank.

iv. Each draw request on the Letter of Credit under Section 5.f.i. or 5.f1i.,
together with the supporting documentation required by Section 5 .£.iii., shall be submitted to Owner at
least fifteen (15) days prior to submittal of the draw request to the Bank, to the attention of the
following (or to such alternate contacts as Owner shall designate in writing to the Township):

Crystal Uphoff, Financial Security Coordinator
Wal-Mart Stores, Inc.
1301 SE 10th St

Bentonville, AR 72716-0655
crystal.uphoffi@wal-mart.com

Adele E. Lucas

Wal-Mart Associate General Counsel
2001 S.E. 10th Street

Bentonville, AR 72716-0550
Adele.Lucas@walmartlegal.com

Christopher J. Radke

Wal-Mart Outside Legal Counsel (Cadillac, MI)
Shinners & Cook, P.C.

5195 Hampton Place

Saginaw, MI 48604-9576
cradke@shinnerscook.com

V. Owner shall have fifteen (15) days after the receipt of the draw request
submitted to Owner in accordance with Section 5.f.iv. to pay to the Township, in immediately available
funds, the amount of the requested draw (and send proof of such payment to Bank), or to provide to the
Township a detailed written objection to the draw request (and send proof of such objection to the

Bank), provided that the only type of objection Owner may raise in this context is that the draw request
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does not relate to incurred expenses described in Sections 5.fi or 5.fii of this Agreement. If full
payment is made by Owner within the fifteen (15) day period, the stated amount of the Letter of Credit
available for a draw shall be reduced by the same amount paid by Owner.

Vi. If the Township does not receive full payment from Owner for the amount
of the requested draw within fifteen (15) days after the receipt of the draw request submitted to Owner
in accordance with Section 5.f.iv. and if Owner has not properly and specifically objected to all or a part
of the requested draw within such fifteen (15) days, the Township shall submit the draw request to the
Bank for the Bank’s payment of the same.

Vii. In the event that Owner has properly and specifically objected to all or
part of a requested draw within the fifteen (15) day period provided by Section 5.f.v., Owner and
Township shall diligently work in good faith to resolve their dispute over the proposed draw request,
and the Township shall not submit the draw request to the Bank until the sooner of either of the
following events has occurred: (i) the Bank has received written direction to pay the draw request from
both the Owner and the Township, or (ii) thirty (30) days have elapsed since the Township’s receipt of
Owner’s objection without the Owner obtaining and serving, in the manner required by applicable court
rules, upon the Bank and the Township an order from a court of competent jurisdiction directing the
Bank not to pay the draw request. In the latter instance, immediately upon completion of the thirty (30)
day period, the Township may submit the draw request to the Bank and the Bank shall deliver to the
Township the full amount stated in the draw request.

Viii, If the Township receives 60 days’ prior written notice from the Bank,
provided in accordance with the terms of the Letter of Credit, that the Bank has elected not to extend the
Letter of Credit for a subsequent year, and Owner has failed to provide the Township, with reasonable
promptness, with what the Township considers, in its sole discretion, to be a satisfactory replacement

letter of credit, the Township may draw upon the Letter of Credit, up to the full remaining balance of
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the Letter of Credit available to be drawn, without providing any proof, documentation or certification
of having incurred expenses described in Sections 5.f.. or 5.£.ii. of this Agreement (to the extent that
the preceding sentence might conflict with the Letter of Credit, the terms of the Letter of Credit shall
control). In that instance, the provisions of Sections 5.f.i through 5.f.vii. shall not apply. Instead, the
Township shall place the proceeds of the draw in a segregated Township account, and shall thereafter
use those funds only for the purpose of paying preliminary pre-construction design and planning
expenses of the Township WWTP Project, including without limitation the cost of financing,
engineering, administration, legal services and the cost of site and right-of-way acquisition and/or
construction costs of the Township WWTP Project, including without limitation the cost of
construction, construction engineering and contingencies, as determined by the Township.

ix. A draw request submitted by the Township in accordance with Section
5.f.viii. shall include:

(a) the amount of the draw requested;

(b) the total amount of all draws previously submitted to and honored
by the Bank;

(©) the signature of the Township Supervisor or Clerk, certifying the
information submitted;

(d) a statement that “The Charter Township Haring (the ‘Township’)
has received from JP Morgan Chase Bank, N.A. written notice, provided in accordance with the terms
of Letter of Credit No. , that JP Morgan Chase Bank, N.A. has elected not to extend Letter of
Credit No. for a subsequent year, and Wal-Mart Real Estate Business Trust (‘Wal-Mart’)
has failed to provide the Township, with reasonable promptness, with what the Township considers, in

its sole discretion, to be a satisfactory replacement letter of credit. The draw hereunder is U.S. $

{00670456 1 } 17

Y




Instrument libar Poge

201100003412 OF 639

. This draw is made in accordance with Section 5.f.viii and 5.f.ix of the Sanitary Sewer
Connection and Service Agreement, dated April __, 2011 between the Township and Wal-Mart.”

g.  The Township shall have no obligation to reimburse Owner for any portion of the
amounts drawn on the Letter of Credit (or any portion of the amounts paid by Owner in lieu of such
draws under Section 5.f.v.) and applied by the Township to pay preliminary pre-construction design and
planning expenses of the Township WWTP Project in accordance with Section 5.fi. or 5.f.viii.or
construction and other costs of the Township WWTP Project in accordance with Section 5.fii. or
5.f.viil. regardless of the outcome of any count of the Litigation or the subsequent obligation or
willingness of the City to accept, on terms acceptable to the Township, wastewater from the Township
for treatment after May 12, 2017.

h.  In the event that the Township WWTP Project is constructed and the improvements
that comprise the Township WWTP Project become operational, and wastewater services are provided
to the Wal-Mart Store from the Township WWTP on terms consistent herewith, the Owner, except as
provided in Section 5.i., agrees to pay legally enforceable monthly, quarterly or annual rates, charges
and fees established by resolution of the Township Board in accordance with the Sewer Ordinance for
the discharge of wastewater from the Wal-Mart Store and for the transportation to and treatment of the
Wal-Mart Store’s wastewater at the Township WWTP.

i.  In consideration of the provision of the Letter of Credit to the Township and the
partial funding of costs of the Township WWTP Project by proceeds of draws on the Letter of Credit in
accordance with this Section 5 (or payments by Owner in licu of such draws under Section 5.f.v.), for a
period of time determined in accordance with the next succeeding sentence (the “Moratorium Period™),
commencing from the date the Township WWTP is placed in operation (the “Date of Initial Operation™)
as certified by the engineer for the Township WWTP Project, the Township shall not impose on Owner

and Owner shall not be obligated to pay any debt service charge, special assessment or other similar
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rates, charges or fees otherwise levied or imposed by the Township on the Township sewer system
customers to pay for the costs of désign, permitting, location, acquisition and construction of the
Township WWTP Project or repayment of debt incurred by or on behalf of the Township to pay for any
portion of the cost of the Township WWTP Project. The Moratorium Period shall be a maximum of
eight (8) years and shall be reduced by one month for each $10,000 reduction in the amount available to
be drawn on the Letter of Credit determined in accordance with Section 1.h.; provided that the
Moratorium Period shall in no event be less than two (2) years. Commencing upon the earlier of the
eighth annual anniversary of the Date of Initial Operation or the end of the Moratorium Period (the
earlier of such dates being, for purposes of this Section 5.i., the “Effective Date”), the Owner and the
Property shall be subject to payment of debt service charges, special assessments or such similar rates,
charges or fees for services rendered after the Effective Date as are payable by other Township sewer
system customers to pay for debt incurred by or on behalf of the Township for the Township WWTP
Project or for expansions of, or improvements to, that or any other aspect of the Township sewer
system. In addition, should it become necessary for the Township to improve the Township sewer
system, including the Township WWTP, pursuant to an order of the federal or state government or a
federal or state court, or a more stringent federal or state law, regulation, or rule enacted after the date of
this Agreement, for the purpose of improving the quality of wastewater treatment, the quality of effluent
discharged by the Township WWTP, or the integrity or effectiveness of the Township Collection
System, Owner shall be subject, on the same basis as other Township sewer system customers, and
without regard to the Moratorium Period, to payment of any debt service charge, special assessment or
other similar rate, charge or fee as set forth in any Township ordinance or resolution including, but not
limited to the Sewer Ordinance and any rate resolution adopted thereunder, to pay for such

improvements.
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- Owner shall have no ownership or ownership rights in any portion of the Township
WWTP Project, the Township WWTP, the Haring Township System or any other Township sanitary
sewer infrastructure. This Agreement shall not be construed as a joint venture or a joint partnership
between Township and Owner.

k. All undertakings of the Township in accordance with this Section 5, with respect to
the design, permitting, location, acquisition, construction and financing of the Township WWTP and
the Township WWTP Project to provide that the Date of Initial Operation precedes the May 13,2017
deadline set forth in Section 5.b.iii. shall be made on a best-efforts and with all due diligence basis by
the Township, subject to the Township’s sole discretion to determine the timing of commencement,
progress and schedule of the Township WWTP Project, as set forth in Section 5.b. However,
Township’s obligation to achieve a Date of Initial Operation by May 13, 2017 shall be extended, to a
date not later than February 13, 2018, by events and occurrences that are not within the control of the
Township. For purposes of the foregoing, it is agreed that events and occurrences that are not within
the control of the Township include only the following:

i. acts of God or force majeure;
ii. failure of applicable regulatory agencies or municipal entities to approve

the design, location, construction or permitting of the Township WWTP or related improvements

iii. litigation against the Township to prevent or delay construction of the
Township WWTP Project;
iv. inability, for any reason, of the Township to sell the necessary bond issue

or otherwise incur the debt necessary to pay for costs of the Township WWTP Project that cannot be
paid by draws on the Letter of Credit (or payments by Owner in lieu of such draws under Section

5.£v.);
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V. an adverse vote by Township electors on a ballot proposal, the passage of
which is necessary under applicable law to enable the Township to acquire, locate, construct and/or
finance the Township WWTP Project; or

Vi. the cost and financing of the Township WWTP Project is determined to
be financially unfeasible by an independent financial consulting firm.

I The parties agree that time is of the essence for every date and timing provided
herein and the parties acknowledge that the Township’s failure to meet the May 13, 2017 deadline for
completion of the Township WWTP Project (or the extended deadline of February 13, 2018, in the
event that one or more of the events and occurrences specified in Sections 5.k.i through 5.k.vi has
transpired) shall in all events release Owner and Bank from any further duty to pay on a draw request
pursuant to the Letter of Credit for expenses incurred after May 13, 2017 or February 13, 2018 (as
applicable), regardless of cause. Owner shall continue to be exempt from special assessment or other
rates, charges or fees during the Moratorium Period, in accordance with Section 5.1, so long as the Bank
has honored all draw requests submitted by the Township on the Letter of Credit (or Owner has, in lieu,
paid those requests in full under Section 5.f.v.), and Township shall have a continuing obligation to use
its best efforts to provide wastewater services to the Wal-Mart Store from the Township WWTP, as
quickly as possible.

6. Representations and Warranties of Owner. Owner represents, warrants and certifies
to the Township:

a. Owner agrees to be bound by the terms of this Agreement and to use its best efforts
to comply herewith, including its obligation to provide an irrevocable letter of credit to the Township in
the full amount of $1,000,000, in accordance with Section 5, notwithstanding the outcome of any aspect

of the Litigation.
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b.  The execution of this Agreement, the terms and provisions hereof and the
performance thereof, including the obligations of Owner with respect to the Letter of Credit, do not, in
Wal-Mart’s belief, constitute a breach or a default under any other agreement, contract, instrument or
other undertaking to which the Owner is a party, guarantor or otherwise bound by privity of contract.

7. Representations and Warranties of Township. The Township represents, warrants
and certifies to the Owner:

a. Township agrees to be bound by the terms of this Agreement and to use its best
efforts to comply herewith.

b.  The execution of this Agreement, the terms and provisions hereof and the
performance thereof do not, in the Township’s belief, constitute a breach or a default under any other
agreement, contract, instrument or other undertaking to which the Township is a party or otherwise
bound by privity of contract.

8. Reliance; Admissibility. Owner acknowledges that the Township may, in reliance on
this Agreement, incur the expenditures necessary for the design, permitting, location, acquisition,
construction and financing of the Township WWTP and the Township WWTP Project. Owner consents
to the use by the Township of this Agreement, the Letter of Credit and any amendment thereto in any
manner relating to the Township WWTP Project, or the Township WWTP, including the admission of
this Agreement, as each may be amended, into evidence in any judicial or administrative proceeding
relating to the Township WWTP Project or the Township WWTP.

9. Miscellaneous.

a. This Agreement is binding upon the Owner and all future owners and parties of
interest in the Property and supplements all rights and obligations of the Township with respect to the

Haring Township System set forth in the Sewer Ordinance.
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b.  This Agreement shall be recorded in the Office of the Wexford County Register of
Deeds. Owner shall pay the necessary recording fee to the Township to permit the Township to record
this Agreement with the Wexford County Register of Deeds.

c¢.  This Agreement shall inure to the benefit of and be binding upon the parties hereto
and their respective successors and permitted assigns.

d.  Unless otherwise specifically provided, all notices and other documents to be served
or transmitted hereunder shall be in writing and addressed to the respective parties hereto at the
addresses stated on the first page of this Agreement or such other address or addresses as shall be
specified by the parties hereto from time to time and may be served or transmitted in person or by
ordinary mail properly addressed with sufficient postage. Notices to the Township shall be sent to the
attention of the Township Supervisor. Notices to the Owner shall be sent to Wal-Mart Stores East, LP,
of 1301 S.E. 10" Street, Bentonville, Arkansas 72716-0550, with copies forwarded simultaneously to
Christopher J. Radke, Shinners & Cook, P.C., 5195 Hampton Place, Saginaw, Michigan 48604-9576.

e. This Agreement has been executed in the State of Michigan and shall be governed
by Michigan law.

. This Agreement may only be amended pursuant to a written document executed by
all of the parties hereto. The waiver by any party hereto of a breach or violation of any provision of this
Agreement shall not be a waiver of any subsequent breach of the same or any other provision of this
Agreement.

g. Ifany section or provision of this Agreement is unenforceable for any reason, the
unenforceability thereof shall not impair the remainder of this Agreement, which shall remain in full
force and effect.

h. Itis contemplated that this Agreement shall be executed in multiple counterparts, all

of which together shall be deemed to be one agreement.
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i.  This Agreement represents the entire understanding and agreement between the
parties hereto with regard to the matters addressed herein. All prior oral or, except to the extent
provided herein, written understandings and agreements with regard to the matters addressed herein are
specifically merged herein.

j. The captions in this Agreement are for convenience only and shall not be considered
as a part of this Agreement or in any way to amplify or modify the terms and provisions hereof.

k. This Agreement shall be enforceable only by the parties hereto and their successors
in interest by virtue of an assignment which is not prohibited under the terms of this Agreement, and no
other persons shall have the right to enforce any of the provisions contained herein.

. The execution of this Agreement by each party has been duly authorized by the
governing board of said entity in the manner required by applicable law, and its articles of
incorporation, operating agreement or other applicable instrument.

m. Both parties represent and agree that they have negotiated this Agreement in good
fz;ith and will likewise interpret and perform their duties under this Agreement in accordance with
principles of good faith and fair dealing.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first stated

above.
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Acknowledged before me in Benton County, Arkansas this 2 _deay of April, 2011, by Mark
Caspermeyer, the Senior Director of Realty Con Wal-Mart Real Estate Business Trust, on

behalf of Wal-Mart Real Estate Business Trust. @
e

arnes, Notary Public

OFFICIAL SEAL

DARRELL D. BARNES Benton County, Arkansas
NOTMEYE r;'&(gmcc ?g:gus“ Acting in Benton County, Arkansas
MY COMMISSION EXP. DEC. 17,2019 My Commission Expires: / 1// - //9
COMMISSIONE 12374233
CHARTE WNSHI /QWHARING
Bzébert Scarbrough y
Its: Supervisor
Kirk Soule
Its: Clerk

Acknowledged before me in Wexford County, Michigan, this &_day of W/\C,\Ju,‘;\ ,
2011, by Robert Scarbrough, Supervisor of the Charter Township of Haring, and Kirk Soule, Clerk of

the Charter Township of Haring, on behalf of the Tow ship. P p /{/%/
\ \ v A 7y AL

~Shelia. “L, H7II” , Notary Public
Wexford County, Michjgan
Acting in// Jou/ L0/ 4 County, Michigan
My Commission Expires:s\ [; s.as 20, 20!/

Prepared by and when recorded, return to:
Ronald M. Redick

MIKA MEYERS BECKETT & JONES pLC
900 Monroe Ave., N.W.

Grand Rapids, MI 49503-1423
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COMPARISON OF INFRASTRUCTURE CAPITAL COST AND PROPERTY TAXES

Proposed TeriDee, LLC Development

City of Cadillac’ Haring Charter Township?
Property Taxes (10 years)® $1,772,920 * $ 208,000 °
Public Water Extension $ 525,000 © $1,182,000 *
Public Sewer Extension $ 512,500 © $1,257,000 *
$2,810,420 $2,647,000

Notes:
' Assumes annexation of TeriDee, LLC property by City of Cadillac.

? Assumes conditional transfer of TeriDee, LLC property to Haring Charter Township in
accordance with Act 425 PA 1984,

® Based on projections of Taxable Value made by TeriDee, LLC in October 29-30, 2011
Cadillac Evening News ad.

* Based on total 2013 City levy of 17.0473 mills.
® Based on projected 2013 total Haring Township levy of 2.0 mills.
® Based on estimate of cost dated February 8, 2012 prepared by Exxel Engineering, Inc.

’ Based on estimate of cost dated September 18, 2013, prepared by Gosling Czubak.
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PROJECTION OF PROPERTY TAXES
PAYABLE BY PROPOSED TERIDEE, LLC DEVELOPMENT
(CITY OF CADILLAC VS. HARING CHARTER TOWNSHIP)

Based on Projections of Taxable Value by TeriDee, LLC’

2013 Property
True 2013 Haring Taxes
Cash Value City Property Township  Payable on
TeriDee, LLC Millage  Taxes Payable Millage Township
Years Investment Taxable Value Rate on City Millage Rate Millage
1 $ 7,000,000 $ 3,500,000 17.0473  $ 59,666 2.0 $ 7,000
2 7,000,000 3,500,000 17.0473 59,666 2.0 7,000
3 7,000,000 3,500,000 17.0473 59,666 2.0 7,000
4 7,000,000 3,500,000 17.0473 59 666 2.0 7,000
5 28,000,000 14,000,000 17.0473 238,662 2.0 28,000
6 28,000,000 14,000,000 17.0473 238,662 2.0 28,000
7 28,000,000 14,000,000 17.0473 238,662 20 28,000
8 28,000,000 14,000,000 17.0473 238,662 2.0 28,000
9 28,000,000 14,000,000 17.0473 238,662 2.0 28,000
10 40,000,000 20,000,000 17.0473 340,946 2.0 40,000
Total $ 1,772,920 $ 208,000
Notes:

' October 29-30, 2011 Cadillac Evening News ad.
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2013 Property
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Total $ 1,772,920 $ 208,000
Notes:

' October 29-30, 2011 Cadillac Evening News ad.
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City of Cadillac
Resolution No.
Page 2 of 2

of Cadillac is extended to the subject property in a timely manner and at a more reasonable
cost due to availability and proximity.

4, The City authorizes the City’s Mayor pro tem, Arthur Stevens, the City
Manager, Marcus Peccia, and the City Attorney, Michael Homier, to appear at the public
hearing on October 23, 2013 to represent the City and convey the City’s support for the
proposed annexation,

5. The City authorizes the City Attorney to prepare and file briefs in support of
the annexation with the State Boundary Commission.

6. Any and all resolutions that are in conflict with this Resolution are hereby
repealed to the extent necessary to give this Resolution full force and effect.
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STATE OF MICHIGAN )
)

COUNTY OF WEXFORD )

I, Sandra Wasson, City Clerk of the City of Cadillac, hereby certify this to be a true and
complete copy of Resolution No 3§ duly adopted at a regular meeting of the City Council
held on the 21st day of October, 2013,

S Glosn

Sandra Wasson, Clerk

Cadillac Municipal Complex
200 Lake Street

Cadillac, Michigan 49601
Telephone No: (231)775-0181
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STATE OF MICHIGAN
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
STATE BOUNDARY COMMISSION

IN RE:

PETITION FOR ANNEXATION OF Docket No. 13-AP-2
TERRITORY IN CLAM LAKE

TOWNSHIP TO THE CITY OF

CADILLAC (WEXFORD COUNTY)

PROOF OF SERVICE

On this 22nd day of November, 2013, I served a copy of the City of Cadillac’s Brief in
Support of Annexation Petition, along with a copy of this Proof of Service, upon Ronald Redick,
Mika Meyers Beckett & Jones PLC, 900 Monroe Avenue, N.W., Grand Rapids, MI 49503 and
Randall Kraker, Varnum LLP, P.O. Box 352, Grand Rapids, MI 49501, by first class U.S. mail,
postage prepaid.

[ declare that the statements above are true to the best of my information, knowledge and

belief.

Date: November 22, 2013
Beverly Albrighit
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