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By Anil Lewis
Under Sec tion 14(c ) of the Fair Labor Standards Ac t, a flawed formula has been used for years to c alc ulate the c ommensurate “piec e rate” wage for workers with disabilities.  This formula, based on average wages and survey data, works mathematic ally, but fails the c ommon sense test.  M y twelve-year-old stepson asked me the following question from his math homework: If Johnny c an run one mile in two minutes, how fast c an Johnny run two miles?  He knew that the expec ted answer was four minutes.  However, he also had the c ommon sense to know that Johnny would get tired, and it would take Johnny more time to run eac h c onsec utive mile.  I told him to put four minutes as the answer.  He got an “A” on the homework, but he did not understand why he got an “A” for the wrong answer.  I validated his c ommon sense
and applauded the fac t that at twelve years old, he understood the root of the c ommensurate wage fallac y.  The c ommensurate “subminimum” wage formula used by over three thousand employers to determine how muc h they should pay their workers with disabilities is based on the same flawed logic as the math problem.
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Before we get to the real c ommensurate wage fallac y, we must disc uss how the prevailing wage is determined.  A subminimum wage employer must c onduc t an annual wage survey of private sec tor jobs in the employer’s geographic area that are similar to the jobs being performed by the workers with disabilities.  Then the employer takes
the average of at least three of these industry wage rates to determine the hourly prevailing wage for the job.  For example, if three private sec tor employees are being paid $8.25, $8.30, and $8.35 respec tively, the average wage rate of $8.30 would be the prevailing wage used in the c ommensurate wage formula.
The math is c orrec t, but c ommon sense tells you that the subminimum wage employer gets to shop around to determine whic h industry wage rates to use, so if there is a private sec tor employee being paid $9.00 for a similar job, there is no requirement for the employer to use this higher wage in the c alc ulation.  It is more likely that there are no similar jobs in the c ommunity, in whic h c ase the employer should use the federal minimum wage of $7.25 (or the higher state minimum wage, if one applies) as the prevailing wage.  Some subminimum wage employers illegally use less than this amount; and with little to no oversight, this exploitation goes unaddressed for years.
The most c onvoluted and manipulative step used to determine the c ommensurate wage is for the employer to c onduc t a time study.  The employer c hooses an experienc ed nondisabled worker to perform the job for twenty minutes.  Ideally, this is done for at least three c yc les by the same person or three different people.  This provides three produc tivity rates that are then averaged to determine the average “piec e rate.” Therefore, if thirty-eight items are produc ed in the first c yc le, forty items are produc ed in the sec ond, and forty-two items are produc ed in the third, the
benc hmark would be set for the workers with disabilities to produc e forty items in twenty minutes, or two items per minute.  This means the expec tation is for the
workers with disabilities to produc e 120 items per hour in order to be paid the $8.30 prevailing wage.
Again, the math is sound, but c ommon sense tells you that the employer c an c onduc t many more time studies and c hoose the results to manipulate the c ommensurate wage outc ome, ignoring those time studies in whic h less than thirty-eight items are produc ed.  Essentially, the employer c an c onduc t as many time studies as nec essary to justify the wage that the employer would like to pay for the job.
Common sense also tells you that it is unfair to set a produc tivity benc hmark for an entire work day using only a twenty-minute time study.  Think of it as another version of my stepson’s math problem:  if Johnny c an produc e 120 items in an hour, how many c an he produc e in two hours?  M y twelve-year-old stepson knew the answer.  He realized that Johnny would get tired, and his produc tivity would dec rease over time.
The c ommensurate wage professionals state that they take all of this into
c onsideration by providing a 15 perc ent time allowanc e for Personal time, Fatigue, and Delay (the PF&D fac tor).  This is c alc ulated to be nine minutes per hour, whic h many employers round to ten minutes per hour.  Therefore, the produc tivity expec tation
set for the workers with disabilities under the earlier sc enario would be for them to produc e one hundred items per hour in order to earn $8.30.  This is more c ommonly stated to be a piec e rate, where the workers with disabilities are paid eighty-three c ents for eac h item they produc e.
Although the PF&D allowanc e may bring the produc tivity expec tation in line with the worker’s reasonable ability to produc e over time, this c annot be c onsidered an adequate adjustment for personal time, fatigue, and delay inc lusively.  M ost subminimum wage employers do not enc ourage the PF&D allowanc e to be used for breaks.  Although most employers are required to provide nondisabled employees a ten-minute paid rest period for every four hours worked, the sheltered subminimum wage workshops are exc luded from this requirement.  In fac t, the ability to work without a break is presented by the subminimum wage employer as a benefit to the workers with disabilities, who are enc ouraged to work as muc h as possible in order to earn as muc h as possible.  This type of pressure produc es stress; the stress results in mistakes; and mistakes result in defec tive produc ts that the workers do not get paid for produc ing.
Delay is also out of the c ontrol of the worker.  The workers c annot produc e anything if the employer is delayed in providing them materials to produc e the item, and unlike the nondisabled workers that get paid an hourly rate, the workers with disabilities do not get paid when they are not produc ing produc ts.  The legal requirement to pay for down time is at the disc retion of the employer, and if an employer does not provide produc tion supplies in a timely manner, the workers with disabilities c an be left idle
for muc h more than ten minutes without the supplies to produc e anything, thus earning nothing.
The unspoken math is that there are c urrently over three hundred thousand people with disabilities being paid wages below the federal minimum. Spec ific ally, 50 perc ent of these workers rec eive less than half the federal minimum wage, and 25 perc ent rec eive less than one dollar per hour, some as low as three c ents per hour.  The c ommon sense truth is that most of these individuals are already produc tive enough to earn the federal minimum wage; they are just vic tims of the flawed wage formula. O thers c ould be produc tive enough to earn the federal minimum wage if provided the
proper training and support, but will never rec eive either the training or support while segregated in a subminimum wage work environment.  Those individuals being paid less than one dollar per hour are truly not ready for work, but the subminimum wage
employers assert that these workers are being afforded an opportunity to experienc e the tangible and intangible benefits of work.  The workers with disabilities get the extremely intangible benefit of subminimum wages.  The exec utives get the true tangible benefit from the public and private dollars meant to support the workers with disabilities, but used instead to support the six-figure salaries of the exec utives.  The subminimum wage employers are essentially getting an “A” for the wrong answer.
The fallac y here is that the workers with disabilities are supposedly being paid based on their produc tivity.  If the employers truly believe that the c ommensurate wage model is adequate and fair for workers with disabilities, why not use the c ommensurate wage formula to c alc ulate the wages for all of the sheltered workshop employees, inc luding the exec utives?  M y twelve-year-old stepson would know the answer to this question as well.
Visit www.nfb.org/fair-wages to get more information, and add your name to our online petition to help us stop the perpetuation of the c ommensurate wage fallac y.
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