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This Agreement ismade as of August 24, 2015
BETWEEN:
MICHIGAN MDOT OF TRANSPORTATION
(*“MDOT")
AND
FREEWAY LIGHTING PARTNERS, LLC

(“PROJECT COMPANY™")

RECITALS

1. MDOT desires to receive and the Project Company desires to deliver the Relevant Infrastructure as
provided under this Agreement.

2. MDOT is undertaking the Project for the purpose of maximizing government efficiency and
improving essentia services to the citizens of the State of Michigan and the Detroit Metropolitan
Region.

3. MDOT wishes to facilitate private sector investment and participation in the development of the
Improved Freeway Lighting System by entering into a contract as contemplated and authorized by
1951 PA 51, MCL 257.651 et seg., and 1925 PA 17, MCL 250.61 et seg. (the “Acts’). These Acts
authorize MDOT to construct and maintain the State’s trunk line highway system, including the
maintenance of freeway lighting for traffic safety purposes, and to enter into contracts for this work.

4. Onor before April 21 2014, MDOT received Statements of Qualification submittals from 9 proposers
and subsequently shortlisted 4 eligible Proposers.

5. On September 12, 2014, MDOT issued to the shortlisted Proposers a Request for Proposals to
Design, Build, Finance, Operate and Maintain the Freeway Lighting System through a project
agreement (as amended, the “RFP”).

6. On March 27, 2014, MDOT received responses to the RFP, including the response of the Project
Company (the “Proposal”).

7. After conducting athorough analysis of al responses to the RFP, MDOT determined that the Project
Company’s Proposal best met the selection criteria contained in the RFP and recommended that a
project agreement be awarded to the Project Company.

8. This Agreement collectively constitutes a project agreement as contemplated under the Act, and is
hereby entered into in accordance with the Act and the provisions of the RFP.
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In consideration of the mutual covenants in this Agreement and other good and valuable consideration,
the receipt and sufficiency of which are hereby expressly acknowledged, the Parties, intending to be
legally bound, covenant and agree as follows:

ARTICLE 1 DEFINITIONSAND INTERPRETATION

Section 1.1 Definitions and Inter pretations
€) Unless the context otherwise requires, capitalized terms in this Agreement have the
meaning given in Schedule 1 — Definitions.
(b) In this Agreement unless the context otherwise requires:

(i)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

the words “including”, “includes’ and “include” will be read as if followed by
the words “without limitation”;

the meaning of “or” will be that of the inclusive “or”, that is meaning one, some
or al of anumber of possibilities;

a reference to any Party or Person includes each of their legal representatives,
trustees, executors, administrators, successors, and permitted substitutes and
assigns, including any Person taking part by way of novation;

areference to any Governmenta Entity, ingtitute, association or body is:

(A) if that Governmental Entity, ingtitute, association or body is
reconstituted, renamed or replaced or if the powers or functions of that
Government Entity, institute, association or body are transferred to
another organization, a reference to the reconstituted, renamed or
replaced organization or the organization to which the powers or
functions are transferred, as applicable; and

(B) if that Governmental Entity, institute, association or body ceases to exist,
a reference to the organization which serves substantially the same
purposes or objectives as that Governmenta Entity, institute, association
or body;

a reference to this Agreement or to any other deed, agreement, document, or
instrument includes a reference to this Agreement or such other deed, agreement,
document or instrument as amended, revised, supplemented or otherwise
modified fromtimeto time;

a reference to any legidation or to any section or provision of it includes any
amendment to or re-enactment of, or any statutory provision substituted for that
legislation, section or provision;

words in the singular include the plural (and vice versa) and words denoting any
gender include al genders;

headings are for convenience only and do not affect the interpretation of this
Agreement;
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Section 1.2

(@

(b)

(©)

(ix) areference to this Agreement includes all Schedules, Appendices and Exhibits;

) a reference to a Section, Schedule, Appendix or Exhibit is a reference to a
Section, Appendix or Exhibit of or to the body of this Agreement;

(xi) where any word or phrase is given a defined meaning, any other part of speech or
other grammatical form of that word or phrase has a corresponding meaning;

(xii)  areferenceto“$’ isto currency in the United States;
(xiii) areferencetotimeisareferenceto Eastern Time Zone in the United States;

(xiv)  norule of construction applies to the disadvantage of a Party on the basis that the
Party put forward or drafted this Agreement or any part; and

(xv) if this Agreement requires calculation of an amount payable to a Party there must
be no double counting in calculating that amount.

Project Documents; Order of Precedence
In the event of any conflict, ambiguity or inconsistency between any terms or provisions

of this Agreement, the order of precedence, from highest to lowest, except as provided
otherwise in this Article 1, will be asfollows:

(1) Changes to this Agreement in accordance with this Agreement;

(i) Article 1 through Article 48 and Schedule 1 - Definitions;

(iii)  the Schedules to this Agreement (excluding the Technical Requirements, the
Project Management Plan, the Proposal Technical Commitments and Schedule 1
— Definitions);

(iv) the Proposal Technical Commitments;
(v) the Technical Requirements; and
(vi) the Project Management Plan.

In the event of any conflict, ambiguity or inconsistency between the standards, criteria,
requirements, conditions, procedures, specifications or other provisions of the Technical
Requirements and the Applicable Standards, the Technical Requirements will prevail
except as provided otherwise in this Section 1.2.

If any portion of the Applicable Standards conflicts with or is less stringent than
Applicable Laws, such conflicting or less stringent portions of Applicable Standards will
not be deemed “applicable.” If any of the Applicable Standards (other than a Rule and
Regulation) conflicts with or is less stringent than a Rule and Regulation, such Rule and
Regulation will prevail. If any of the provisions of this Agreement conflicts with or is
inconsistent with any Rule and Regulation, such provision of this Agreement will prevail,
provided that with respect to any conflict or inconsistency directly bearing on public
health, welfare or safety, the applicable Rule and Regulation will prevail.
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(d)

(€)

(f)

Section 1.3

(@

(b)

Section 2.1

In the event of any conflict, ambiguity or inconsistency between or among 2 or more
Project Documents, the greater or higher requirement, standard, quality, level of service,
guantum or scope prevails.

Additional or supplemental details or requirements in a lower priority Project Document
must be given effect except to the extent they irreconcilably conflict with requirements,
provisions and practices contained in the higher priority Project Document.

Project Company acknowledges and agrees that it had the opportunity and obligation,
prior to submission of its Proposal, to review the terms and conditions of this Agreement
and to bring to the attention of MDOT any conflicts, ambiguities or inconsistencies of
which it is aware contained within this Agreement.

Order of Precedence of Project Management Plan

In the event of any conflict, ambiguity or inconsistency between the Project Management
Plan and this Agreement, this Agreement will prevail to the extent of any conflict,
ambiguity or inconsistency.

If the Project Management Plan include statements, terms, concepts or designs that can
reasonably be interpreted as offering to provide a greater or higher requirement, standard,
quality, level of service, quantum or scope than otherwise required by the other Project
Documents, then Project Company’s obligations under this Agreement will include
compliance with that greater or higher requirement, standard, quality, level of service,
guantum or scope.

ARTICLE 2 TERM

Term

This Agreement shall:

(@
(b)

Section 2.2

come into effect on the Commercia and Financia Close Date; and

terminate on the Scheduled Expiry Date unless this Agreement is terminated earlier, in
which case, this Agreement will expire on the date of such earlier termination (“Expiry
Date”).

Survival

Notwithstanding any other provision of this Agreement, any provisions of this Agreement together with
any provisions necessary to give effect to the above provisions which expressly or by implication from
their nature are intended to survive termination, completion or expiration of this Agreement will survive
such termination, completion or expiration, including the following provisions:

(@

Article 24 (Handback Requirements);

(b) Article 26 (Records, Information and Audit);
(© Article 34 (Project Company Default);
(d) Article 35 (MDOT Default);
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(e Article 36 (Non-Default Termination);

()] Article 37 (Effect of Termination);

(9 Article 38 (Compensation on Termination);

(h) Article 40 (Confidentiality);

() Article 41 (Insurance Provisions),

() Article 43 (Indemnities)

(K) Article 44 (Limitation on Special, Consequential, Indirect or Punitive Damages);
() Article 45 (Dispute Resolution Procedure); and

(m) Schedule 6 (Termination Compensation).

ARTICLE 3MANDATORY TERMSOF PROJECT DEBT, FINANCING DOCUMENTSAND
SECURITY DOCUMENTS

Project Debt, Financing Documents and Security Documents, as amended, must comply with the terms
and conditions in Schedule 10 — Financing Document Terms.

ARTICLE 4 FINANCIAL MODEL AND UPDATES
Section 4.1 Financial M odd

€)] Project Company and MDOT agree to the composition of the Financial Model as of the
date of this Agreement in the form included in Schedule 14 — Financial Model.

(b) Project Company will not cause (or permit any other person to cause) the Financial
Model to contain any hidden data.

(© Except as expressly provided under this Agreement, in no event will the Financial Model
or any Financial Model Update be changed, except with the prior approval of both
MDOT and Project Company.
Section 4.2 Updatesto Financial M odel

@ The Financial Model will be utilized and varied in accordance with this Section 4.2, on
the occurrence of any of the following events (each, a“Model Variation Event”):

(1) a Refinancing;
(i) aRelevant Event; and

(iii)  any other event that Project Company and MDOT (acting reasonably) agreeto be
aModel Variation Event.

(b) Any variation to the Financial Model to take account of a Model Variation Event will be
made as follows:
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() Project Company must propose the variation by Notice to MDOT giving full and
complete details of the assumptions and cal culations used; and

(i) MDOT will review the varied Financial Model in accordance with the Submittal
Requirements and within 5 Business Days after receipt provide Notice to Project
Company as to whether or not it approves or disapproves the varied Financia
Model, including, if it disapproves, reasonable information about the basis of its
disapproval.

(© Once the variation to the Financial Model is agreed or determined in accordance with
Article 45 (any such variation, a “Financial Model Update”), such updated model is
deemed to be the Financial Model in effect as of such date.

(d) Project Company must provide (and must ensure that each Project Company Related
Entity provides) MDOT and any nominee of MDOT with full access to el ectronic copies
of the calculations required to vary the Financia Model for a Model Variation Event,
including reasonable access to any financial modeller with the ability to access that
information, and relevant passwords or other access information.

Section 4.3 Financial Modd Disputes

In the event of a Dispute, the Financial Mode or the immediately preceding Financial Model Update (as
applicable) that is not being disputed (or, if there has been no undisputed Financia Model Update, the
Financial Model) will remain in effect until such Dispute is resolved or a new Financial Model Update is
issued and not disputed. If a proposed Financial Model or Financial Model Update (as applicable) has not
been disputed, or if any such Dispute has been so resolved, the proposed Financial Modd or Financial
Model Update (as applicable) will serve as the Financial Model or the current Financial Model Update (as
applicable).

ARTICLE 5 REFERENCE INFORMATION DOCUMENTS
Section 5.1 Purpose
MDOT has provided and disclosed to Project Company the Reference Information Documents for the
purposes of disclosure and, in the case of genera industry and general governmental manuals and
publications, for guidance regarding Good Industry Practice.
Section 5.2 No Warranty
Neither MDOT nor any MDOT Person:
@ gives any warranty or undertaking in respect of the Reference Information Documents; or
(b) warrants that the Reference Information Documents represent al of the information in its
possession or power (either during the conduct of the procurement process for the Project
or a the Commercial and Financial Close Date) relevant or material to or in connection
with the Project; and
(© will be liable to Project Company or any Project Company Related Entity in respect of

any failure, whether before, on or after the Commercia and Financial Close Date:
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() to disclose or make available to Project Company or any Project Company
Related Entity any information, documents or data;

(i) to review or update the Reference Information Documents; or

(iii)  to inform Project Company or any Project Company Related Entity of any
inaccuracy, error, omission, defect or inadequacy in the Reference Information
Documents.

Section 5.3 No Claims
Project Company acknowledges and confirms that:

€)] it has, before the Commercial and Financial Close Deadline, conducted its own analysis
and review of the Reference Information Documents upon which it places reliance;

(b) MDOT has not made any representation or warranty as to the accuracy, completeness and
fitness for purpose of any such Reference Information Documents upon which it places
reliance and that any use or reliance on such Reference Information Documents by
Project Company shall be solely at its own risk; and

(© except as expressly provided in this Agreement, neither it nor any Project Company
Related Entity is entitled to make (and Project Company must prohibit any Project
Company Related Entity from making) any Claim against MDOT or any MDOT Person
for any Liability in connection with the Reference Information Documents including on
the grounds:

(1) of any misunderstanding or misapprehension in respect of the Reference
Information Documents; or

(i) that the Reference Information Documents were incorrect or insufficient,
nor will Project Company be relieved from any of its obligations under this Agreement on any such
grounds.

ARTICLE 6 REPRESENTATIONS AND WARRANTIES
Section 6.1 Project Company Representations and Warranties

@ Project Company represents and warrants to MDOT that, as of the Commercial and
Financia Close Date:

(i) Project Company is a limited liability company duly organized and validly
existing under the laws of the State of Delaware, and is duly qualified and
authorized to do business in the State of Michigan and has al the requisite power
and authority to own its properties and assets, to carry on its business as it is
currently being conducted and to enter into and perform its obligations under this
Agreement;

(i) al ownership interests in Project Company and any owners of Project Company
and the identity of the ultimate parent corporation of Project Company and any
owners of Project Company have been disclosed in writing to MDOT;
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(iii)

(iv)

(v)
(vi)

(vii)

(viii)

(ix)

(x)

each Project Company Related Entity has the requisite power, authority and
capacity to execute, deliver and perform the Project Documents to which it is a
party in its capacity as a Project Company Related Entity, and to do all acts and
things, and execute, deliver and perform all applicable agreements, instruments,
undertakings and documents as are required by this Agreement;

this Agreement has been duly authorized, executed, and delivered on behalf of
Project Company and constitutes a legal, valid, and binding obligation of Project
Company, enforceable against Project Company in accordance with its terms,
subject only to limitations with respect to the enforcement of remedies by
bankruptcy, insolvency, moratorium, winding-up, arrangement, reorganization,
fraudulent preference and conveyance and other laws of general application
affecting the enforcement of creditors’ rights generaly;

no Project Company Default has occurred and is continuing;

there are no actions, suits, proceedings, or investigations pending or, to the
Project Company’ s knowledge threatened against Project Company or, to Project
Company’s knowledge at law or in equity that individually or in the aggregate
could reasonably be expected to result in any material adverse effect on the
business, properties, or assets, or the condition, financial or otherwise, of Project
Company or in any impairment of its ability to perform the Project Operations,
and Project Company has no knowledge of any violation or default with respect
to any order, writ, injunction, or decree of any Governmental Entity or arbitral
body that could reasonably be expected to result in any such material adverse
effect or impairment;

that neither Project Company nor any Project Company Related Entity, nor any
principal of the foregoing, are presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from entering into this
Agreement by any federal agency or by any department, agency or politica
subdivision of the State. For purposes of this Section 6.1(a)(vii), the term
“principal” for purposes of this Agreement means an officer, director, owner,
partner, Key Personnel, employee, or other person, in each case with primary
management or supervisory responsibilities, or a person who has a critica
influence on or substantive control over the operations of such entity;

Project Company has carefully reviewed each of the Project Documents, and all
other documents made available to Project Company by or on behalf of MDOT,
and, to Project Company’s knowledge, nothing contained under this Agreement
or in those documents inhibits or prevents Project Company from completing the
Project in accordance with this Agreement in a good and safe manner so as to
achieve and satisfy the requirements of this Agreement;

Project Company has evaluated the constraints affecting delivery of the Project,
including Right of Way congtraints and conditions of the Environmental
Approvals and has reasonable grounds for believing and does believe that the
Project can be delivered within such constraints;

Project Company has evaluated the feasibility of performing the Project
Operations within the time specified under this Agreement and for the Service
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(xi)

(xii)

(xiii)

(xiv)

(xv)

Payments and Milestone Payments, and has reasonable grounds for believing and
does believe, subject to the express terms of this Agreement, that such
performance is feasible and practicable;

Project Company has, prior to the execution of this Agreement, in accordance
with Good Industry Practice, reviewed the RIDs, inspected the Premises and
undertaken other appropriate activities sufficient to familiarize itself with surface
conditions and subsurface conditions discernible from the surface affecting the
Project including inspection and examination of the Premises and surrounding
locations. Subject to Project Company’s express rights under this Agreement,
based on its review, inspection, examination and other activities, Project
Company is familiar with and accepts the physica requirements of the D&C
Work and agrees to accept the Premises conditions on an “as is, where is’ basis.
Project Company must be responsible for ensuring that the Design and
Construction Documents accurately depict al governing and adjoining
dimensions and conditions,

Project Company familiarized itself with the requirements of al Applicable Laws
and the conditions of any required Permits, License and Approvals required in
connection with the Project and has no reason to believe that any Permits,
License and Approvals required to be obtained by Project Company will not be
granted in due course and thereafter remain in effect so as to enable the Project
Operations to proceed in accordance with the Project Agreement;

the execution, delivery and performance of this Agreement have been duly
authorized by all necessary actions of Project Company, and, if applicable,
Project Company Related Entities, and will not result in a Project Company
Default under this Agreement or any indenture, loan, credit agreement, or other
material agreement or instrument to which any Lender is a party or by which
their properties and assets may be bound or affected,;

no organizational conflicts of interest exist with respect to Project Company and
its Contractors and there have been no organizationa changes to Project
Company or its Contractors identified in its Proposal, which have not been
approved in writing by MDOT. For this purpose, organizational conflict of
interest has the meaning set forth in the ITP; and

Project Company recognizes that the requirements of the Program Fraud Civil
Remedies Act of 1986, as amended, 31 U.S.C. § 3801 et seq. and the USDOT
regulations, “Program Fraud Civil Remedies,” 49 C.F.R. Part 31, apply to its
actions under this Agreement. Accordingly, by signing the Project Agreement,
Project Company certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, or it may make pertaining to the Project
Agreement. In addition to other penalties that may be applicable, Project
Company aso acknowledges that if it makes a false, fictitious, or fraudulent
claim, statement, submission, or certification, the federad government reserves
the right to impose the penalties of the Program Fraud Civil Remedies Act of
1986, as amended, on Project Company to the extent the federal government
deems appropriate.
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(b) Project Company agrees that MDOT has relied on the representations and warranties of
Project Company set out in this Agreement in entering into this Agreement.

Section 6.2

MDOT Representations

@ MDOT represents to Project Company that, as of the Commercial and Financia Close

Date:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

MDOT has the requisite power, authority and capacity to perform this
Agreement, and to do all acts and things, and execute, deliver and perform all
other agreements, instruments, undertakings and documents as are required by
this Agreement to be done, executed, delivered or performed,;

this Agreement has been duly authorized, executed, and delivered by MDOT and
constitutes a legal, valid, and binding obligation of MDOT, enforceable against
MDQOT in accordance with its terms;

the Project Documents to which MDOT is (or will be) a party have each been
duly authorized by MDOT, and each constitutes (or at the time of execution and
delivery will congtitute) a legal, valid and binding obligation of MDOT
enforceable against MDOT in accordance with its terms;

there is no action, suit, proceeding, investigation or litigation pending and served
on MDOT which chalenges MDOT’ s authority to execute, deliver or perform, or
the validity or enforceability of, the Project Documents to which MDOT is a
party or which challenges the authority of the MDOT official executing the
Project Documents,

MDOT has disclosed to Project Company any pending and un-served or
threatened action, suit, proceeding, investigation or litigation with respect to the
Project of which MDOT isaware;

neither the execution and delivery by MDOT of the Project Documents to which
MDQOT is a party, nor the consummation of the transactions contemplated by
such documents, is (or at the time of execution will be) in conflict with or has
resulted or will result in adefault under or a violation of the enabling legislation
of MDOT or any agreement, judgment or decree to which MDOT isaparty or is
bound;

the execution and delivery by MDOT of the Project Documents to which MDOT
isaparty and the performance by MDOT of its obligations under this Agreement,
will not conflict with any Applicable Law that isvalid and in effect on the date of
execution and delivery. MDOT is not in breach of any Applicable Law that
would have a material adverse effect on the performance of any of its obligations
under the Project Documents to which MDOT is a party;

MDOT has received al required approvals by the State Transportation
Commission and the State Administrative Board of Michigan;

any freeway lighting provided under this Agreement will only be provided on
State Trunk Line Highways for traffic safety purposes,
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) MDOT awarded the Agreement to Project Company using a competitive
procurement process as described in Section 3 of the ITP.

(b) MDOT agrees that Project Company has relied on the representations of MDOT set out
in this Agreement in entering into this Agreement.

Section 6.3 Survival
The representations and warranties of Project Company and representations of MDOT in this Agreement
survive 5 years after the expiration or earlier termination of this Agreement.
ARTICLE 7 GENERAL RESPONSIBILITIESOF THE PARTIES
Section 7.1 MDOT Responsibilities
Subject to the terms and conditions of this Agreement, MDOT must, in addition to the other obligations
specified in this Agreement, pay the Service Payment and Milestone Payments to Project Company for
the performance of the Project Operations.
Section 7.2 Project Company Responsibilities
€)] Project Company must:
(1) perform all Project Operations and the Project:
(A) in compliance with Applicable Law;
(B) in compliance with al Permits, Licenses and Approvals and so as to
preserve the existence and continued effectiveness of any such Permits,

Licenses and Approvals;

(© in accordance with the other terms and conditions of this Agreement and
the Project Management Plan;

(D) so as to satisfy the D&C Requirements, including using reasonable
efforts to comply with the Construction Schedule in the case of the D&C
Work;

(B) so asto satisfy the O& M Requirements in the case of the O&M Work;

P in accordance with Good Industry Practice;

(G) with due regard to the health and safety of persons and property; and

(H) subject to the other provisions of this Agreement, in a manner which will
not impair the ability of MDOT or any MDOT Persons to comply with
Applicable Law.

(b) Project Company must perform its obligations under, and observe al of the provisions of,
each of the Project Documents to which Project Company is a party, so as to ensure that
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(©)

(d)

Section 7.3

other parties to such Project Documents will not be entitled to terminate such Project
Document.

Project Company must not engage in any activities which are not authorized under the
Project Documents and, as to the Project, may only engage in such activities which are
specifically related to or are undertaken specifically in connection with the Project,
without the prior consent of MDOT, in its sole discretion.

Except as otherwise expressly provided in this Agreement, Project Company:

() accepts al risks in connection with delivering the Project consistent with this
Agreement; and

(i) is not entitled to make any Claim against MDOT for any Liability in connection
with the Project, the Relevant Infrastructure or this Agreement.

Safety and Security

Project Company must:

(@

(b)

Section 7.4

(@

(b)

(©)

Section 8.1

(@

comply, and cause contractually and be responsible for each Project Company Partner’s
compliance, with Applicable Law relating to health and safety, including, the
Occupational Safety and Health Act and all regulations thereto; and

with respect to the Project Operations, perform all of the obligations of Project Company
and indemnify MDOT and any MDOT Person against any and al of the liabilities of
Project Company under the Occupational Safety and Health Act and al regulations
thereto.

Project Management Plan

Project Company must prepare, update and submit to MDOT the Project Management
Plan for review and approval in accordance with Article 3 of the Genera Technica
Requirements and the Submittal Requirements.

Unless otherwise agreed by MDOT, Project Company must perform the Project
Operations and deliver the Project in accordance with the Project Management Plan
provided that a failure to comply with the Construction Schedule shall not constitute a
Project Company Default, except as expresdy provided under Section 34.1 (excluding

Section 34.1(n)).

Project Company must comply at all times with the then current version of the Project
Management Plan.

ARTICLE 8 PERSONNEL AND CONTRACTS
The MDOT Representative

The MDOT Representative must exercise the functions and powers identified in this
Agreement as functions or powers to be performed by the MDOT Representative and
such other functions and powers of MDOT under this Agreement as MDOT may notify
Project Company from time to time.
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(b) MDOT may, from time to time, by Notice to Project Company, change the MDOT
Representative. Such change will take effect on the later of the date of delivery of such
Notice and the date specified in such Notice.

(© The MDOT Representative must not, except as otherwise provided in this Agreement, be
entitled to modify or waive any provision of this Agreement or to authorize a Change.

Section 8.2

The Project Company Representative

@ The Project Company Representative must have full authority to exercise the functions
and powers identified in this Agreement as powers to be performed by Project Company.

(b) Project Company may change the Project Company Representative with the prior consent
of MDQOT, in its reasonabl e discretion.

(© The Project Company Representative must not, except as otherwise provided in this
Agreement, be entitled to modify or waive any provision of this Agreement or to
authorize a Change.

Section 8.3

Key Contracts, Key Contractorsand Key Personnel

@ Key Contract and Key Personnd Approvals, Amendments and Termination; Use of and
Changein Key Contractors.

Project Company must:

(i)

(ii)

(iii)

(iv)

retain, employ and utilize the firms, organizations and individuals specifically
listed in Schedule 9 - Key Contractors and Personnel Requirements to fill the
corresponding Key Contractor and Key Personnel positions. For Key Contractors
or Key Personnel not known as of the Commercial and Financial Close Date,
MDOT may review the qualifications of each proposed Key Contractor and Key
Personnel and the character of each proposed Key Personnel position (including
personnel employed by Contractors to fill any such position) and approve or
disapprove use of such individual or Contractor in such position prior to the
commencement of any Project Operations, in its good faith discretion;

cause each individual filling a Key Personnel position to dedicate the full amount
of time necessary, in MDOT’s good faith discretion, for the proper prosecution
and performance of the Project Operations including as a minimum the
commitments identified in Schedule 9 — Key Contracts and Personnel
Requirements, such that each such person must have no other conflicting
assignments when and where they are needed during performance of their duties
on the Project;

in the case of Key Personnel, not change or substitute any such individuals
without MDOT’ s prior approval, inits good faith discretion;

provide MDOT with office and cell phone numbers and email addresses for each

Key Personnel. MDOT must have the ability to contact any Key Personnel 24
hours per day, 7 days per week; and
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(b)

(V) subject to Section 8.3(a)(vi), not amend any Key Contract without MDOT’ s prior
approval, in its good faith discretion, in a manner inconsistent with the Project
Documents or the Project Operations, including any modification with respect to
the provisions required under Section 4 of Schedule 9 — Key Contractor and
Personnel Requirements);

(vi) not terminate any Key Contract, permit termination of a Key Contract, permit or
suffer any substitution or replacement (by way of assignment of the Key
Contract, or transfer to another of any materia portion of the scope of work, or
otherwise) of any Key Contractor, except:

(A) in the case of material uncured default by the Key Contractor;

(B) in the case of termination of this Agreement and MDOT’s election not to
assume the Key Contract;

(© if there occurs any suspension, debarment, disqualification or removal
(distinguished from ineligibility due to lack of financial qualifications) of
the Key Contractor, or there goes into effect an agreement for voluntary
exclusion of the Key Contractor, from bidding, proposing or contracting
with any federal, State or local department or agency; or

(D) with MDOT’ s prior approval, in its good faith discretion.

Key Contract Provisions

Each Key Contract must include the provisions and comply with the requirements set out in
Section 4 of Schedule 9 — Key Contractor and Personnel Reguirements.

Section 8.4

(@

(b)

(©)

(d)

Prequalification, Contract Covers

Project Company must only issue Contracts to Contractors that are prequalified by
MDOT to perform the classification of work proposed. MDOT’s prequalification of the
Contractor is for the benefit of MDOT and is not for the benefit of Project Company or
any other person. MDOT confirms that, subject to such Contractors continuing to
comply with the requirements of this Agreement, the Contractors listed in Section 2 of
Schedule 9 to perform the D& C Works are all prequalified by MDOT as of the date of
this Agreement. MDOT’s prequdification is not a guarantee or warranty of the
Contractor’s ability to perform or complete the Contract work.

Before Final Acceptance, Project Company must certify that the Contractor has met the
subcontracting requirements using Form 1386 Post Certification of Subcontract
Compliance. Project Company must itemize the name of each Contractor, the amount of
each Contract, and the amount paid for each Contract.

Project Company must submit the Contract cover page and the statement of work for
each Contract to the MDOT Representative, before the start of the Project Operations
associated with the Contract.

Project Company shall supervise and be fully responsible for the actions, omissions,
negligence, willful misconduct, fraud, bad faith or breach of applicable Law or contract
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Section 9.1

(@

(b)

(©)

Section 9.2

(@

(b)

Section 10.1

by any Project Company Related Entity or by any member or employee of Project
Company or any Project Company Related Entity, as though Project Company directly
employed all such individuals.

ARTICLE 9 PERMITS, LICENSESAND APPROVALS
MDOT Permits, Licensesand Approvals

MDOT has received the NEPA Document as of the Commercial and Financial Close
Deadline.

MDOT must, at Project Company’'s cost, provide or cause to be provided such
information, documentation, and administrative assistance as Project Company may
request and as MDOT may reasonably be able to provide, and must execute such
applications as are required to be in its name, to enable Project Company to obtain,
maintain or renew any Permits, Licenses and Approvals or to demonstrate compliance
with any Permits, Licenses and Approvals, provided that, except as expressly provided in
Article 28, Article 29 or Article 30, MDOT is not responsible for obtaining or for any
delay in obtaining or for the failure of Project Company to obtain any Permits, Licenses
and Approvals, unless such delay or failureis caused by any MDOT Fauilt.

Without limiting Section 9.1(b), MDOT must not be obligated to:

() exercise its legal rights in order to avoid or eliminate the requirement to obtain
any Permits, Licenses and Approvals; and

(i) automatically grant Permits, Licenses and Approvals for which it is the
authorizing entity and will apply its usual procedures and criteria in considering
applications from Project Company for such Permits, Licenses and Approvals.
Project Company Permits, Licenses and Approvals

Project Company must:

() obtain, modify, maintain, and, as applicable, renew all Permits, Licenses and
Approvals which may be required for the performance of the Project Operations
(excluding the NEPA Document); and

(i) comply with all Permits, Licenses and Approvalsin accordance with their terms.

Project Company must provide or cause to be provided such information, documentation,
and administrative assistance as MDOT may request and as Project Company may
reasonably be able to provide, and must execute such applications as are required to bein
its name, to enable MDOT to obtain, maintain or renew the NEPA Document or any
other Permits, Licenses and Approvals required expressly to be obtained by MDOT in
accordance with this Agreement.

ARTICLE 10 ENVIRONMENTAL REQUIREMENTS

Project Company Obligations
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Project Company must comply with all applicable Environmental Laws and any issued Permits, Licenses
and Approvals, including Environmental Approvals, relating to this Project, whether obtained by MDOT
or Project Company and to ensure the protection of the public health, safety, welfare, and environment.

Section 10.2 Mitigation Requirements

Project Company must perform all environmental mitigation measures (which term must be deemed to
include all requirements of the Environmental Approvals and similar Permits, License and Approvals,
regardless of whether such requirements would be considered to fall within a strict definition of the term)
for the Project.

Section 10.3 Existing Environmental Approvals

MDOT confirms that there are no existing Environmental Approvals for this Project other than the NEPA
Documents.

Section 10.4 New Environmental Approvals
€)] Approvalsto Be Obtained by MDOT

() MDOT is responsible for obtaining any new or modified Environmental
Approvals necessitated by a MDOT Change, a Delay Event or a Relief Event.

(i) Project Company must provide support services to MDOT with respect to
obtaining any such Environmental Approval as MDOT may reasonably request.
Project Company will be entitled to be reimbursed its Direct Costs or Delay
Costs (as applicable) associated with any new or modified Environmental
Approvals necessitated by a MDOT Change, a Delay Event or Relief Event
including for any changes in the Project Operations (including performance of
additional mitigation measures and performance of such support services)
resulting from such new Environmental Approvals calculated in accordance with
Schedule 15 — Costs Schedule.

(b) Approvals Required by Project Company

If anew or modified Environmental Approval becomes necessary for any reason other than those
expressly specified in Section 10.4(a)(i), Project Company must be fully responsible for:

() al risk, cost and schedule impacts of obtaining such Environmental Approval
and any related approvals; and

(i) any litigation or other challenge that might arise in connection with such
Environmental Approval.

Section 10.5 Responsibility for Contamination
€)] If MDOT or Project Company:
() receives Notice from a Governmental Entity or any third party that
Contamination in over, under or emanating from the Premises requires a response

action or other action in order to comply with Applicable Law; or
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(ii)

discovers or becomes aware of any Contamination in, over, under or emanating
from the Premises (whether or not Project Company has caused or contributed to
that Contamination),

Project Company or MDOT, as applicable, must provide Notice to the other Party as soon as
possible but nevertheless within 5 Business Days after the earlier of receipt of the Notice or
discovery of such Contamination (as applicable).

(b)

(©)

(d)

(€)

Upon receipt of Project Company’s Notice under Section 10.5(a):

(i)

(i)

(iii)

MDOT will be responsible for notifying the necessary regulatory agencies and
other necessary parties;

Project Company must be prepared to stop work, at the direction of MDOT or
any authorized Governmental Entity, at the contaminated area after discovering
the Contamination; and

the MDOT Representative may direct Project Company to remediate any
Contamination in, over, under or emanating from the Premises.

In performing the Project Operations, Project Company must:

(i)

(i)

(iii)

(iv)

(v)

not exacerbate any Pre-Existing Contamination or any other Contamination
which becomes known by Project Company through physical observation
(including any such observation made during excavations) or through Notice by
MDOT or any other Person;

not excavate Contamination without the approval of MDOT, nor shal any
Contamination be excavated unless MDOT is present;

minimize the excavation of Contamination to the greatest extent possible and
shall take measures to ensure Contamination are not mixed with non-
contaminated materias;

ensure that the Project Operations (including Utility Work) does not cause a
change in the groundwater flow in the area of the Project. In any Utility or
excavated trench where groundwater contamination is present, backfill materials
shall not be more conducive to the transfer or flow of groundwater; and

install bentonite plugs meeting the requirements of the MDOT Special Provision
for Bentonite Plugs.

Without contradiction of any assertion by MDOT of third party liability Project Company
is not required to execute any hazardous waste manifests as a“ generator”.

Where the handling, remediation, transporting or disposing of Contamination under
Section 10.5(b)(iii) constitutes a Contamination Relief Event, then, subject to the express

terms of this Agreement, Project Company may submit a claim under Article 29 or
Article 30 (as applicable). Project Company shall otherwise not be entitled to make any
Claim against MDOT for any Liability in connection with the remediation of
Contamination under_Section 10.5.
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ARTICLE 11 UTILITIES
Project Company must:

€) make all enquiries as to the location of existing Utility Infrastructure and liaise with all
Utility Companies as to the need for any potential relocation, protection (including
protection in place) or decommissioning of Utility Infrastructure;

(b) make all arrangements and undertake all coordination necessary to secure the availability
of al Ultilities required to deliver the Project, deliver and operate the Relevant
Infrastructure and otherwise perform the Project Operations in accordance with this
Agreement;

(© pay for all Utilities consumed or used in undertaking the D& C Works in accordance with
any agreements Project Company enters into with Utility Companies;

(d) undertake, coordinate and ensure that one or more Utility Companies undertakes all
necessary Utility Work;

(e provide access to Utility Companies during Project Operations in order for such Utility
Companies to provide, repair, service and ingtall all Utilities required or necessary for
Project Operations; and

()] otherwise comply with its obligationsin Article 5 of the General Technical Requirements
with respect to Utilities.

ARTICLE 12 FEDERAL AND STATE REQUIREMENTS
Section 12.1 Compliancewith Federal Requirements
Project Company must comply and require its Contractors to comply with all Federal Requirements
applicable to transportation projects that receive federal credit or funds, including those set forth in
Schedule 12 - Federal and State Requirements.
Section 12.2 Role of and Cooperation with FHWA

€)] Project Company acknowledges that the FHWA may have certain approval and oversight
rights relating to this Agreement and the Project Management Plan.

(b) Project Company must cooperate with FHWA in the reasonable exercise of FHWA'’s
duties and responsibilities in connection with the Project.

Section 12.3 Conflicting Provisions

In the event of any conflict between any applicable Federal Requirements and the other requirements of
this Agreement, the Federal Requirements will prevail.

Section 12.4 Suspension and Debar ment

Project Company must deliver to MDOT, not later than January 31 of each year through Fina
Acceptance, and upon Fina Acceptance, signed certifications regarding suspension, debarment,
indligibility, voluntary exclusion, convictions and civil judgments from Project Company and require

Execution Version

CONFIDENTIAL Page 18 of 93
1460947.v36



Metro Region Freeway Lighting DBFOM Project Project Agreement Body

delivery of such certificates, from each affiliate of Project Company (as “affiliate” is defined in 29 C.F.R.
8 16.105 or successor regulation of similar import), and from each Contractor whose Contract amount
equals or exceeds $25,000.

Section 12.5

(@

(b)

Labor Compliance

Project Company must comply and must require by contract that all Contractors:

(i)

(i)
(iii)

(iv)

v)

(vi)

(vii)

(viii)

comply with all labor compliance requirements in this Agreement as well as with
the current MDOT procedure for prevailing wage oversight;

include or ensure that this Section 12.5 isincluded in each Contract;

advise all Contractors of the requirement to pay the prevailing wage rates prior to
commencement of Project operations and that all employees must cooperate
during wage rate interviews;

ensure labor compliance posters and the project specific prevailing wage rates are
posted on the Premises, in a conspicuous place, prior to the commencement of
Project Operations;

resolve al labor compliance issues within 40 Business Days of receiving
MDOT's first documented Notice. The 40 Business Day requirement may be
extended based on documented mutual agreement between MDOT and Project
Company. A violation of state and/or federa prevailing wage rates or laws may
result in the debarment of Project Company from being awarded a contract for a
period of up to 8 years;

maintain payrolls and basic records relating to labor compliance (i.e. W2,
canceled checks, bank statements, payroll software etc.) by all Contractors during
the course of the Project Operations and preserved for a period of 3 years
thereafter for all employees working on the site of work as outlined in 29 Code of
Federal Regulations part 5.5 (29 CFR 5.5) and make these records available for
inspection, copying, or transcription by MDOT or its representative;

submit their certified payrolls to the prime Contractor. The submitted payrolls
must set out accurately and completely al of the information required on MDOT
Form CP-347, Certified Payroll. The required weekly payroll information must
be submitted using the most current process identified by MDOT or as directed
by the MDOT Representative; and

review al Contractor certified payrolls prior to submission to the MDOT
Representative. The review must ensure the certified payroll complies with the
submittal requirements as set forth in the current MDOT procedure for prevailing
wage oversight. Complete Form 1955, Contractor’s Certified Payroll Report, and
submit, using the most current procedure, to the MDOT Representative along
with the certified payrolls on a weekly basis. Forms 1955 and CP-347 are
available on MDOT forms webpage.

Federal Prevail Wage Rates: The Davis-Bacon Related Acts apply to al Contractors
performing work on federally funded or assisted construction contracts in excess of
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(©)

(d)

(€)

(f)

Section 12.6

(@

(b)

(©)

(d)

Section 12.7

(@

$2,000. Project Company must comply and must require by contract that al Contractors
comply with 29 Code of Federal Regulations Parts 1, 3, and 5.The applicable rates are set
forth in Appendix E to Schedule 12 — Federal and State Requirements. Project Company
must ensure that employees receive at least the minimum compensation applicable.

State Prevailing Wage Projects. 1965 PA 166 applies to all Contractors performing work
on contracts which are sponsored or financed in whole by the State of Michigan. On
contracts involving two or more job numbers where the type of funding is mixed, and
where one source of funding is federal, the rates set forth in Appendix E to Schedule 12 —
Federal and State Requirements will apply.

Section 12.5(b) and Section 12.5(c) do not limit Project Company’s obligation to fully
comply with Applicable Laws, including labor laws and regulation applicable to labor
classification and prevailing wages.

Other actions, including the reconciliation of records and restitution for employees,
included in state and federa laws, may be required of Project Company and all
Contractors.

Project Company is responsible for ensuring all Contractor labor compliance.
DBE Program and Small Business Compliance

Project Company must comply and must require by contract its Contractors to comply
with the requirements of 49 C.F.R. Part 26 relating to Disadvantaged Business Enterprise
(DBE) programs.

Project Company must include provisions to implement the DBE Program in every
Contract to which it is a party. Further, Project Company must require that such
provisions be included in all Contracts at lower tiers, so that such provisions will be
binding upon each Contractor. The foregoing does not apply to Contracts at any tier with
MDOT or Governmental Entities (excepting this Project Agreement).

Without limiting this Section 12.6, Project Company must comply with Equal
Opportunity provisions in Appendix C of Schedule 12 — Federal and State Requirements
and require contractually its Contractors to comply.

Upon request, Project Company must provide all DBE records to MDOT for review in
accordance with the Submittal Requirements. All such records are required to be
maintained for a period of five years following acceptance of final payment and have
them available for inspection by MDOT and the FHWA.

Discrimination

Project Company must and must contractually require its Contractors, both prospective
and otherwise, doing business with the City of Detroit to take affirmative action to
achieve reasonable representation of minority groups and women, on their work force.
Such affirmative action must include the following; employment, promotion, demotion or
transfer, recruiting or recruitment, advertising, layoff or termination, and rates of pay or
other forms of compensation, and selection for training or education, including

Execution Version

CONFIDENTIAL Page 20 of 93

1460947.v36



Metro Region Freeway Lighting DBFOM Project Project Agreement Body

apprenticeships. Breach of the covenant must be regarded as a material breach of the
contract.

(b) Project Company must require by contract that all Contracts include a covenant:

() obligating the Contractor to take affirmative action as outlined above to achieve
reasonable representation of minority groups and women on their work force.
Contractors must be required to include a covenant obligating the Contractor to
take affirmative action as outlined in Section 12.7(a) to achieve reasonable
representation of minority groups and women on their work force similar
provision in al Contracts including in the form of Appendix D to Schedule 12 —
Federal and State Requirements; and

(i) for the Contractor not to discriminate against any employee or applicant for
employment, training, education, or apprenticeship connected directly or
indirectly with the performance of the contract, with respect to his or her hire,
promotion, job assignment, tenure, terms, conditions or privileges of employment
because of race, color, religious beliefs, nationa origin, age, marital status,
disability, sex, sexual orientation or gender identity or expression. Breach of this
covenant will be deemed a material breach of the Contract. This Section
12.7(b)(ii) does not apply where it is determined by the human rights department
that such requirements are bona fide occupational qualifications reasonably
necessary to performance of the duties required for employment. The burden of
proof that the occupational qualifications are bonafide is upon the employer.

ARTICLE 13 ACCESSTO PREMISES
Section 13.1 Project Company Access

@ On or ater the Commercial and Financia Close Date, Project Company and its
authorized Project Company Partners have the right and license to enter onto the
Premises, and other lands, owned by or in the possession and control of MDOT or subject
to aright of entry or access in favor of MDOT for the purpose of carrying out Project
Company’ s rights and obligations under this Agreement (the “Project Right of Entry”).

(b) The Project Right of Entry automatically terminates at the end of the Term; provided,
however, that Project Company and its authorized Project Company Partners shal be
entitled to limited access after the Termination Date during the period required to
perform Project Company’ s obligations under any Transition Plan.

Section 13.2 Access and Cooperation with MDOT

@ Project Company must cause its representatives to be available at all reasonable times for
consultation with the MDOT Representative, MDOT and its nominee(s).

(b) Subject to Section 13.2(d), Project Company acknowledges that MDOT, its hominees,
the MDOT Representative and their respective Contractors (“ Interface Parties’) have the
right to, and Project Company must afford each of them, safe and unrestricted access to
the Relevant Infrastructure at all reasonable times to carry out work, services, activities
and functions on, adjacent to or in the vicinity of the Relevant Infrastructure.
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(© Without limiting the requirements of the Technical Requirements, Project Company
must, at all times,

(1) permit the Interface Parties to undertake their work, services, activities and
functions;

(i) fully co-operate with the Interface Parties;

(iii)  co-ordinate and interface the Project Operations with the work, services,
activities and functions carried out or to be carried out by the Interface Parties;

(iv) carry out the Project Operations so as to avoid interfering with, disrupting or
delaying the work, services, activities and functions of the Interface Parties,
including scheduling, resequencing, redeploying and realocating Project
Operations and Project Company personnel to alow and facilitate such work,
services, activities and functions of the Interface Parties; and

(V) notify MDQOT of any problems which the undertaking or intended undertaking of
any works, services, activities or functions of the Interface Parties may have on
the carrying out of the Project Operations as soon as possible after becoming
aware of such problems.

(d) While MDOT, its nominees, the MDOT Representative and their respective Contractors
are present on the Project, they must abide by the D&C Contractor's or O&M
Contractor’ s reasonable, non-discriminatory safety policies and practices.

(e Except as expresdy provided in Article 28, Article 29 or Article 30, Project Company:
() bears al risk in respect of the Interface Parties; and

(i) has no Clam against MDOT or any MDOT Partner for any Liability in
connection with:

(A) MDOT and its Contractors performing work on or around the Premises,
including any Claim in connection with interference caused to the Project
Operations; or

(B) any plan, schedule or implementation of identified or known activities
impacting upon the Project Operations provided by MDOT.

ARTICLE 14 D& C OBLIGATIONS

Project Company must design, construct, commission and complete the Improved Freeway Lighting
System:

@ in accordance with this Agreement, including Section 2.2 of the Genera Technica
Requirements; and

(b) so as to provide MDOT a complete and operational Improved Freeway Lighting System
that will alow Project Company to perform the O&M Work, in accordance with and
subject to the terms of this Agreement.
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ARTICLE 15 CONSTRUCTION SCHEDULE AND CONSTRUCTION REPORT
Section 15.1 The Construction Schedule

Project Company must prepare and submit to MDOT for review and approval in accordance with the
Submittal Requirements a detailed Construction Schedule that meets the requirements of Section 3.5(d) of
the Genera Technical Requirements.

Section 15.2 Failureto Maintain Schedule
@ Without limiting any other provision of this Agreement, if, at any time:

() the actua progress of the D&C Work has, in MDOT's good faith discretion,
significantly fallen behind the Construction Schedule; or

(i) MDOT, inits good faith discretion, is of the opinion that:

(A) key activities of the D&C Work have significantly fallen behind the
Construction Schedule; or

(B) Project Company will not achieve Substantia Completion by the
Substantial Completion Deadline,

then Project Company must be required:

(iii)  within 10 Business Days of receipt of Notice from MDOT, to produce and
deliver to each of the MDOT Representative:

(A) areport identifying the reasons for the delay; and

(B) a plan showing the steps that are to be taken by Project Company to
eliminate or reduce the delay to achieve Substantial Completion by the
Substantiad Completion Deadline.

(b) Project Company must comply with the plan provided under Section 15.2(a)(iii)(B) as
reviewed and approved by MDOT in accordance with the Submittal Requirements.

(© Project Company must notify the MDOT Representative if, at any time, the actua
progress of the Improved Freeway Lighting System is significantly ahead of the
Construction Schedule.

Section 15.3 Construction Status Report

Project Company must continuously monitor the progress of the D&C Works in relation to the
Construction Schedule and, within 10 Business Days following the end of each month until Substantial
Completion, Project Company must provide to the MDOT Representative a report (“Construction Status
Report”) for review and comment in accordance with the Submittal Requirements, which will include:

€) an executive summary describing the general status of the D& C Works and progress
made over the relevant quarter; and
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(b)

Section 16.1

(@

an updated Construction Schedule, in both summary and detailed formats which reflects
the actual progress of the D& C Works being undertaken in order to achieve Substantial
Completion by the Substantial Completion Deadline.

ARTICLE 16 SUBSTANTIAL COMPLETION
Notice of Substantial Completion
Project Company must give the MDOT Representative separate Notices:
() 90 Business Days; and

(i) 20 Business Days,

prior to the date upon which it reasonably expects to achieve Substantial Compl etion.

(b)

Section 16.2

(@

(b)

When Project Company considers that it has achieved Substantial Completion, Project
Company must:

(i) notify the MDOT Representative of its opinion;

(i) request the MDOT Representative to issue a Certificate of Substantial
Completion; and

(iii) provide the MDOT Representative with a reasonably detailed list of the Minor
Deficiencies remaining to be performed in its opinion to achieve Fina
Acceptance and the cost of performing such Minor Deficiencies.

Deter mination Regar ding Substantial Completion

Notwithstanding that Project Company may not have issued a Notice under Section
16.1(b), when Project Company has achieved Substantial Completion, the MDOT
Representative may issue a Certificate of Substantial Completion.

As soon as reasonably practicable and, in any event, no later than 15 Business Days after
receipt of Project Company’s Notice under Section 16.1(b), the MDOT Representative is
required to inspect, in conjunction with Project Company, the D&C Works and the
MDOT Representative must either:

() If the MDOT Representative agrees that Substantial Completion has been
achieved, issue a Substantial Compl etion Certificate to Project Company:

(A) certifying that Substantial Compl etion has taken place;
(B) stating the Substantial Completion Date;

(© listing any Minor Deficiencies of the kind referred to in paragraph (a) of
the definition of Substantial Completion which, in its opinion, remainsto
be performed together with the estimated cost to perform such Minor
Deficiencies; and
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(©)

(d)

(€)

(f)

(9)

(h)

Section 16.3

(@

(D) setting out reasonable details of the work remaining to be performed to
achieve Final Acceptance; or

(i) if Substantial Completion has, in MDOT’s opinion, not been achieved, issue a
Notice to Project Company:

(A) listing the work which, in its opinion, remains to be performed to achieve
Substantial Completion; or

(B) stating, in its opinion, that Substantial Completion is so far from being
achieved that it is not practicable to provide alist of the type referred to
in Section 16.2(b)(i)(C).

Without limiting Project Company’s other obligations under this Agreement,
immediately upon achievement of Substantial Completion, Project Company must
expeditioudy and diligently correct all of the Minor Deficiencies specified in the
Substantial Completion Certificate and will complete such work by the Final Acceptance
Deadline.

Project Company must give Notice to the MDOT Representative when Project Company
considers that the work listed in a Notice issued by the MDOT Representative under
Section 16.2(b)(ii) has been compl eted.

Section 16.1(b) through Section 16.2(c) will apply in respect of any new Project
Company Notice under Section 16.2(d) in the same way as if it were the original Notice

given under Section 16.1(b).

The MDOT Representative’s opinion as to whether Substantial Completion has been
achieved, will not be restricted by any Notice, list or opinion which it previously
provided to Project Company under Section 16.2(b).

The MDOT Representative will be entitled to raise any other items of work (other than
the Minor Deficiencies of the kind referred to in clause (a) of the definition of Substantial
Completion) that is not in accordance with this Agreement as grounds for determining
that Substantial Completion has not been achieved.

In the event that the Project Company and MDOT disagree as to whether or not
Substantial Completion has been achieved, the date of Substantial Completion, the list of
work remaining to be performed or the list of or estimated cost to perform Minor
Deficiencies, MDOT and Project Company will meet to resolve such dispute, failing
which such dispute shall be resolved in accordance with Schedule 4 — Dispute Resolution
Procedures.

Effect of Substantial Completion on Service Payment and Milestone
Payment

Notwithstanding any other provision of this Agreement, MDOT may certify Substantial
Completion prior to the Substantial Completion Deadline but will not commence
payment to Project Company of the Service Payment prior to the Substantial Completion
Deadline regardless of whether Substantial Completion has been achieved or certified
prior to the Substantial Completion Deadline.
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(b)

Section 17.1

Subject to complying with the other provisions of this Agreement, Project Company will
be entitled to receive Milestone Payment 2 upon achieving Substantial Completion in
accordance with Article 22.

ARTICLE 17 FINAL ACCEPTANCE

Conduct of Remaining D& C Works

Project Company must expeditiously and diligently progress the performance of the balance of the D&C
Works required to achieve Final Acceptance, including completion of Minor Deficiencies and will
complete such work by the Final Acceptance Deadline.

Section 17.2

Notice of Final Acceptance

When Project Company considers that Final Acceptance has been achieved, Project Company must:

@
(b)
Section 17.3

(@

(b)

(©)

(d)

(€)

notify the MDOT Representative of its opinion; and
request the MDOT Representative to issue a Final Acceptance Certificate.
Determination of Final Acceptance

Within 10 Business Days after the receipt of Project Company’s Notice under Section
17.2, the MDOT Representative is required to inspect, in conjunction with Project
Company, the D& C Works and must either:

() if the MDOT Representative agrees that Final Acceptance has been achieved,
issue to Project Company a Final Acceptance Certificate certifying that Final
Acceptance has taken place and the Final Acceptance Date; or

(i) if, in the MDOT Representative’'s opinion, Fina Acceptance has not been
achieved, issue a Notice to Project Company listing the work it believes remains
to be performed to achieve Final Acceptance.

Without limiting Project Company’s other obligations under this Project Agreement,
immediately upon receipt of a Notice under Section 17.3(a)(ii), Project Company must
expeditioudy and diligently progress performance of the work specified in the Notice.

Project Company must give Notice to the MDOT Representative when Project Company
considers that the work listed in the MDOT Representative's Notice under Section
17.3(a)(ii) has been completed.

Section 17.3(a) through Section 17.3(c) will apply in respect of any new Project
Company Notice under Section 17.3(c) in the same way as if it were the original Notice

under Section 17.3(a).

The MDOT Representative’s opinion as to whether Final Acceptance has been achieved
will not be restricted by any:

(A) Substantial  Completion Certificate, Notice, list or opinion already
provided under this Project Agreement; or
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(f)

(B) warranty provided by Project Company or any of its contractors.

The MDOT Representative will be entitled to raise any items of work not in accordance
with this Agreement as grounds for determining that Final Acceptance has not been
achieved.

(9 In the event that the Project Company and MDOT disagree as to whether or not Final
Acceptance has been achieved or the date of Fina Acceptance, MDOT and Project
Company will meet to resolve such dispute failing which such dispute shall be resolved
in accordance with Schedule 4 — Dispute Resol ution Procedures.

Section 17.4 Late Final Acceptance

€) If Final Acceptance does not occur by the Final Acceptance Deadline, MDOT may retain
from any moneys due to Project Company (including any Service Payments):

(1) 120% of the cost estimated by MDOT to complete and resolve any Minor
Deficiencies; or

(i) such lesser amount as MDOT, in its sole discretion, may determine, until Final
Acceptance is achieved (“Retention Amount”).

(b) Within 20 Business Days of the Fina Acceptance Date, MDOT will pay Project
Company the Retention Amount less:

() the amount of any Deduction to the extent applicable to the Retention Amount;

(i) any amount reimbursed to MDOT under Section 17.4(c)(iv)(B); and

(i) any other amount MDOT may deduct under Section 22.3(a).

(© MDOT:

(i) is not obliged to pay Project Company interest on the Retention Amount;

(i) does not hold the Retention Amount in trust;

(iii) if Fina Acceptance is not achieved before this Agreement is terminated, will be
absolutely and irrevocably entitled to retain and use the Retention Amount for its
own account, in its sole discretion; and

(iv) may, at any time after the Final Acceptance Deadline, subject to giving Project
Company prior written Notice of its intention to do so and the rights of the
Lenders’ under the Lenders' Direct Agreement:

(A) perform any work remaining to be performed to achieve Find
Acceptance itself or engage othersto do so; and
(B) use the Retention Amount to reimburse it for the costs (including any
liability) incurred in performing the work referred to in Section
17.4(c)(iv)(A).
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ARTICLE 18 O&M REQUIREMENTS

Project Company must commence:

(@

(b)

Section 18.2

the D&C Term O&M Work 90 days following Commercial and Financial Close and
Project Company must perform the D&C Term O&M Work until the Substantia
Completion Date in accordance with this Agreement; and

the O&M Term O&M Work from the Services Commencement Date and Project
Company must perform the O&M Term O&M Work until the Expiry Date in accordance
with this Agreement.

Equipment for O& M Work

Project Company will procure, deliver, install, commission, maintain, repair, decommission, upgrade and
replace any goods, equipment and materials required by Project Company to perform the O&M Work in
accordance with this Agreement.

ARTICLE 19 RISK OF LOSS AND DAMAGE TO RELEVANT INFRASTRUCTURE

Section 19.1

Risk of Lossand Damage

Subject to this Article 19, Project Company bears the risk of |oss, damage or destruction of or to:

(@

(b)

(©
Section 19.2

(@

(b)

(©)

the D& C Works, the D&C Term O&M Works and the Freeway Lighting System, during
the D&C Term,

the Improved Freeway Lighting System and the O&M Term O&M Works, during the
O&M Term; and

the Premises, during the Term.
MDOT Election to Repair or Rebuild L oss or Damage

The Parties agree that this Section 19.2 does not apply to damage of a minor nature that
can be remedied without incurring significant cost or delay and which does not materially
adversdly affect Project Company’s ability to perform the O&M Work.

Without limiting Project Company’ s obligations under Schedule 3 — Payment M echanism
or otherwise under this Agreement, Project Company must promptly and within 3
Business Days, provide Notice to MDOT of any loss or damage to the Relevant
Infrastructure.

Within 30 Business Days after receipt of Project Company’'s Notice of any loss or
damage to the Relevant Infrastructure under Section 19.2(a) (or such longer period as
MDOT reasonably requires in order to assess the situation and decide how to proceed,
but in no event later than 45 Business Days), MDOT must provide Notice to Project
Company confirming whether it requires Project Company:

() to repair or rebuild the Relevant Infrastructure; or

(i) not to repair or rebuild the Relevant Infrastructure,
Execution Version

CONFIDENTIAL Page 28 of 93

1460947.v36



Metro Region Freeway Lighting DBFOM Project Project Agreement Body

for which Project Company retains the risk of loss or damage in accordance with Section

191

(d) If MDOT notifies Project Company that it requires Project Company to repair or rebuild
the Relevant Infrastructure in accordance with Section 19.2(c)(i), Project Company must:

(i)

(ii)

(iii)

(iv)

take immediate steps to minimize the risk to the health and safety of Users,
document the damage, clear any debris and begin initial repair work;

promptly consult with MDOT and carry out such steps as are necessary to ensure
the prompt repair and rebuilding of the loss or damage (including as a result of
Vandalism or Vehicle Damage provided that Project Company must not be
responsible for repairing graffiti on the Freeway Lighting System or Improved
Freeway Lighting System) so that, subject to Section 19.2(d)(iii), once repaired
or rebuilt:

(A) the Relevant Infrastructure complies with the requirements of this
Agreement;

(B) Project Company is able to comply with its obligations in accordance
with this Agreement; and

(© MDQOT is fully informed of the progress of the repair and rebuilding
activities;

subject to Section 19.2(c), Section 19.2(e) and Section 19.3 through Section 19.7,
bear the cost of repairing or rebuilding the Relevant Infrastructure (as
applicable); and

unless directed by MDOT to repair or rebuild the Relevant Infrastructure to a
different specification, repair or rebuild the Relevant Infrastructure in accordance
with the Technical Requirements.

(e Where MDOT exercises its rights under Section 19.2(d), subject to Section 19.3, Section
19.4 and Section 19.5:

(i)

(i)

@ If:

(i)

Project Company must pay for the cost of repairing or rebuilding the Relevant
Infrastructure, as a result of the damage or destruction from the proceeds of any
Insurance Policy, covering the physical loss, destruction or damage; and

any cost of repairing or rebuilding the Relevant Infrastructure not covered by
such Insurances or indemnity will, subject to Section 19.2(f), be funded by
Project Company.

MDOT determines under Section 19.2(d)(iv) that the Relevant Infrastructureis to
be rebuilt or repaired on the basis of different specifications than those set forth
in the Technical Requirements (as amended for any prior Change);
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(ii)

(iii)

the Direct Cost of repairing or rebuilding according to such specifications
exceeds the total cost of repairing or rebuilding the Relevant Infrastructure
according to the Technical Requirements (as amended for any Change), and

the Insurance Proceeds are insufficient for this purpose,

MDOT will bear the amount (if any) of the excess either agreed to by the Parties, or if not agreed,
determined in accordance with Article 45, as determined in accordance with Schedule 15 - Costs

Schedule.

(9 Where the repairing or rebuilding of the Relevant Infrastructure must be to different
specifications than those set forth in the Technical Requirements (as amended for any
prior Change) and such different specifications will increase or decrease the cost of
providing the O& M Works over the remainder of the Term, MDOT will:

(i)

(ii)

Section 19.3

@ If:

(i)

(ii)

(iii)

pay the reasonable, substantiated and unavoidable increased Direct Costs of
Project Company calculated in accordance with Schedule 15 - Costs Schedule;
and

be entitled to the benefit of decreased costs if there is a decrease in the Direct
Cost of Project Company, caculated in accordance with Schedule 15 - Costs
Schedule.

ForceMajeure

the Relevant Infrastructureis wholly or substantially destroyed or damaged,;

the event which gave rise to the loss or damage is a Force Majeure Event which
isnot insured against and is not required to be insured against in accordance with
this Agreement; and

MDOT requires Project Company to repair or reinstate the Relevant
Infrastructure,

the Parties will use reasonable efforts to agree on how the Relevant Infrastructure will be reinstated and
the Direct Cost of doing so in accordance with Schedule 15 - Costs Schedule.

(b) If the Parties are unable to agree on how the Relevant Infrastructure will be repaired or
reinstated, MDOT must notify Project Company that:

(i)

(i)

the Relevant Infrastructure will be repaired or rebuilt as a result of a Force
Magjeure Event under Section 19.2(qg), in which case the Notice will be deemed to
be a Change and MDOT must issue a Change Order; or

it no longer requires Project Company to repair or rebuild the Relevant
Infrastructure and the provisions of Section 19.7(b)(iii) will apply.
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Section 19.4 Compensable Delay Event, Compensable Relief Event or Vehicle Damage

Subject to Project Company complying with its obligations under Section 19.6(a) in the case of Vehicle
Damage, if the loss or damage to the Relevant Infrastructure is caused by a Compensable Delay Event, a
Compensable Relief Event or Vehicle Damage and MDOT requires Project Company to repair or rebuild
the Relevant Infrastructure, then subject to the express terms of this Agreement, Project Company may
submit a claim under Article 29 or Article 30 (as applicable).

Section 19.5 Uninsur able Risk

If the event which gave rise to the loss or damage to the Relevant Infrastructure is an Uninsurable Risk to
which Section 41.3 applies, MDOT will cover the costs and liabilities of Project Company in accordance
with that Section.

Section 19.6 Vehicle Damage

€)] No later than 10 Business Days after completing any Remedy or otherwise repairing 10ss
or damage from any third party vehicle accident which results in Vehicle Damage or
upon request by MDOT, Project Company must provide MDOT with the following
information, to the extent applicable in aform and substance satisfactory to MDOT:

(i) details of the accident and V ehicle Damage recorded by reference to an incident
number;

(i) police report;

(iii)  an invoice identifying the breakdown of the Direct Costs involved in repairing
the V ehicle Damage in accordance with this Agreement calculated in accordance
with Schedule 15 — Costs Schedule;

(iv) a completed Report of Property Damage with respect to the incident; and
(v) any other information reasonably requested by MDOT.

(b) Upon request from MDOT, Project Company must provide al necessary supporting
documentation reasonably required by MDOT in support of Project Company’s Request
for Change Proposal including labor, equipment and materials (time cards, equipment
rental rates, materia cost receipts etc as related to the incident number (or specific
location).

(© If Project Company fails to comply with its obligations under Section 19.6(a) or Section
19.6(b), Project Company will not be entitled to reimbursement under Section 19.4 and
will not otherwise be entitled to make any Claim for any Liability in connection with the
relevant V ehicle Damage.

Section 19.7 Consequences of Not Repairing or Rebuilding

If MDOT notifies Project Company not to repair or rebuild the Relevant Infrastructure in accordance with
Section 19.2(c)(ii) MDOT may:
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@ omit the relevant part of the Relevant Infrastructure from the Project, in which case, the
Notice of MDOT in accordance with Section 19.2(c)(ii) will be deemed to be a Change
and MDOT must issue a Change Order; or

(b) if theloss of or damage was caused by:

() Project Company Default, terminate this Agreement for Project Company
Default in accordance with Section 34.7;

(i) MDOT Fault and the Relevant Infrastructure is wholly or substantially destroyed,
terminate this Agreement for convenience in accordance with Article 36; or

(iii)  a Force Mgeure Event, a Compensable Delay Event, a Compensable Relief
Event or Uninsurable Risk and the Relevant Infrastructure is wholly or
substantialy destroyed, immediately terminate this Agreement by Notice to
Project Company;
and, in the case of any of clauses (i)-(iii) above:
(A) this Agreement will terminate on the date stated in MDOT' s Notice; and:
(B) MDOT will pay to Project Company the Termination Compensation

under Section 38.3.
ARTICLE 20 MONITORING
Section 20.1 Monitoring of Performance

€)] Project Company must:

(i) monitor the performance of the Project Operations in the manner and at the
frequencies set out in the O&M Plan and the Quality Management Plan; and

(i) as reasonably requested by MDOT, but in no event less frequently than monthly,
provide the MDOT Representative with relevant particulars of any aspects of
Project Company’s performance which fail to meet the requirements of this
Agreement.

(b) MDOT or the MDOT Representative may, at any and all reasonable times, observe,
inspect, monitor, audit and take any steps reasonably necessary to satisfy itself as to the
adequacy of the monitoring (including the Performance Monitoring Program), including
performing sample checks, material testing, record reviews and generd inspections of the
Project Operations.

ARTICLE 21 MDOT'SSTEP-IN AND SUSPENSION RIGHTS
Section 21.1 Exercise of Step-in Rights
@ If:
() an Emergency occurs,
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(i) MDOT isrequired by Applicable Law to discharge a statutory power or duty; or

(i)  aProject Company Default occurs and the applicable cure period in Section 35.2
expires, without full and complete cure by Project Company,

(each a“ Step-In Event”),
MDOT or its hominee may:

(iv) temporarily assume total or partial management and control of the whole or any
part of the Relevant Infrastructure;

(v) access the Premises,
(vi) perform the Project Operations; and

(vii)  take such other steps as are necessary in the reasonable opinion of MDOT to
perform the Project and minimize the effect of the Step-in Event.

(b) MDOT must provide Notice to Project Company as soon as practicable upon exercise of
its Step-In Rights and the Lenders if Notice is not aready provided for under the
Lenders' Direct Agreement.

Section 21.2 Suspension of Project Company’s Obligations

If MDOT has exercised its Step-In Rights in accordance with Section 21.1, Project Company’s
obligations in accordance with this Agreement will be suspended (and a failure by Project Company to
perform the suspended obligations will not constitute a breach of this Agreement by Project Company or
a Project Company Default) for the affected period but only to the extent necessary to enable MDOT to
exercise those Step-In Rights.

Section 21.3 Costs and Expenses

€)] If the Step-in Event was a result of a Project Company Default or was caused by Project
Company Fault then:

() al Liabilities incurred by MDOT in exercising its Step-In Rights will be a debt
due and payable from Project Company to MDOT on demand;

(i) during the Term:

(A) the Service Payment and any Milestone Payment will be subject to
Deductions in accordance with Schedule 3 — Payment Mechanism as a
result of the Step-In Event including to the extent that Project Company
is not providing the O&M Work in accordance with the O&M
Requirements;

(B) Project Company’s Liability under Section 21.3(a)(i) will be reduced by
any Deductions to the Service Payment or Milestone Payment under
Section 21.3(a)(i) and al such amounts will be deducted from future
Service Payments or Milestone Payments until all such amounts are
recovered, unless all future Service Payments or Milestone Payments are,

Execution Version

CONFIDENTIAL Page 33 of 93
1460947.v36



Metro Region Freeway Lighting DBFOM Project Project Agreement Body

(b)

(©)

Section 21.4

(A)

(B)

(©)

Section 21.5

(@

in MDOT' s determination, insufficient, in which case, such amounts will
be a debt due and payable by Project Company to MDOT on demand.

If the Step-in Event was not the result of a Project Company Default and was not caused
by Project Company Fault:

() the Service Payment or Milestone Payment will not be subject to Deductions
notwithstanding that the O& M Work affected by the Step-in Event are suspended
or are being provided by MDOT, however MDOT may deduct the amount of
avoided costs which are not in fact incurred by Project Company during the
period, because the O&M Work is suspended or are being provided by MDOT
under this Article 21; and

(i) MDOT's Step-In Rights will be limited to the extent and for such period as is
necessary, in MDOT’ s sole discretion, to cure or resolve the Step-1n Event;

Project Company must provide MDOT with all necessary assistance in a timely manner
to enable it to exercise its Step-In Rights effectively and expeditioudly.

Cessation of Step-in Rights

MDOT may, at any time, cease to exercise its Step-In Rights on 5 Business Days' Notice
to Project Company provided that where the Step-in Event was not the result of a Project
Company Default or was not caused by Project Company Fault, MDOT may not exercise
its Step-In Rights for longer than, in MDOT’s good faith discretion, is necessary to cure
or resolve the Step-1n Event.

MDOT will cease to exercise its Step-In Rights on 5 Business Days Notice to Project
Company where MDOT has exercised its rights in accordance with:

(1) Section 21.1(a)(i) if the Emergency ceases,

(i) Section 21.1(a)(ii) if MDOT is no longer required by Applicable Law to
discharge the statutory power or duty; or

(i)  Section 21.1(a)(iii) if the Project Company Default has been remedied or ceases.

If MDOT has ceased to exercise its Step-In Rights, MDOT will provide Notice to Project
Company after which Project Company will immediately recommence performing any
obligations suspended due to the exercise of such step-in rights.

Priority of Step-In Rights
Subject to Section 21.5(b), MDOT’ s Step-In Rights are subject to:

(1) the right of any surety under any Performance Security to assume performance
and completion of al bonded work; and

(i) the Lenders rights to cure any Project Company Default under the Lenders
Direct Agreement.
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(b)

Section 21.6

(@

MDOT may continue exercise of its Step-in Rights with respect to any Project Company

Default:

(i)

(ii)

until the Lender obtains possession and control of the Premises and notifies
MDOT that it stands ready to commence good faith, diligent curative action; and

provided that the Lender continues good faith, diligent exercise of curative action
until the Project Company Default isfully and completely cured.

Suspension of Project Operations

MDOT may, by Notice to Project Company suspend, in whole or in part, the Project
Operations due to any of the following, regardless of whether a Project Company Default
has been declared or any cure period (other than the cure period provided below) has not
yet lapsed:

(i)

(i)

(iii)

(iv)
(v)

(vi)

(vii)

failure to perform the Project Operations in compliance with, or other breach of,
this Agreement where such failure is not substantially cured within 10 Business
Days after MDOT delivers Notice of the breach to Project Company, except
Noncompliance Events where no Persistent Project Company Default exists;

failure to comply with any Applicable Law or Permit, License and Approval
including any falure to handle, preserve and protect archeological,
paleontological, cultura or historic resources, or failure to handle Hazardous
Substances, in accordance with Applicable Laws and Permits, Licenses and
Approvals);

Project Company has failed to pay in full when due sums owing any Contractor
for services, materials or equipment, except only for retainage provided in the
relevant Contract and amounts in dispute where such failure is not substantialy
cured within 10 Business Days after MDOT delivers Notice of such failure to
Project Company;

failure to provide proof of required Insurance Policy coverage;

failure to deliver or maintain any Performance Security in accordance with this
Agreement;

the existence of conditions unsafe for workers, other Project personnel or the
general public, including failures to comply with safety standards or traffic
management procedures or perform safety compliance in accordance with the
Technica Provisions; and

failure to carry out and comply with Directive Letters or where the failure is not
substantially cured within 10 Business Days after MDOT déelivers Notice of such
failure to Project Company,

provided, however, that Project Company shall retain its ability to cure or mitigate the
effects of the events contemplated in Section 21.6(a)(i) through Section 21.6(a)(vii) notwithstanding any
such suspension.
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(b) Project Company must promptly comply with any such suspension order, even if Project
Company disputes the grounds for suspension provided, that, in the event that it is
determined pursuant to Schedule 4 — Dispute Resolution Procedures, that MDOT did not
have grounds for such suspension, such suspension will be deemed to be a Compensable
Relief Event or Compensable Delay (as applicable).

(© Project Company must promptly recommence the Project Operations upon receipt of
Notice from MDOT directing Project Company to resume work. MDOT will lift the
suspension order promptly after Project Company fully cures and corrects the applicable
breach or failure to perform or any other reason for the suspension order ceasesto apply.

Section 21.7 No Claim Against MDOT
Except as otherwise expressly provided under this Agreement, MDOT will have no Liability and Project
Company is not entitled to make any Claim against MDOT or any MDOT Person for any Liability in
connection with MDOT exercising its Step-in Rights or suspension rights under Section 21.6.

ARTICLE 22 PAYMENTSTO PROJECT COMPANY
Section 22.1 Milestone Payments

MDOT will pay Milestone Payments to Project Company in accordance with Article 1 of Schedule 3 —
Payment Mechanism.

Section 22.2 Service Payment

(a The Service Payment has been calculated assuming the provision of al O&M Work in
accordance with this Agreement for the Term.

(b) MDOT will pay Service Payments to Project Company in arrears during the O&M Term
in accordance with Schedule 3 — Payment Mechanism.

Section 22.3 Deductions
@ Project Company acknowledges and agrees that:

(i) the amount of each Milestone Payment and Service Payment may be subject to
Deductionsin accordance with Schedule 3 — Payment Mechanism;

(i) MDOT may deduct from any monies due and payable to Project Company in
accordance with this Agreement (including Service Payments and Milestone
Payments) or make a demand of Project Company for:

(A) any amount due and payable by Project Company to MDOT (whether in
accordance with or relating to this Agreement or any other Project
Document); or

(B) any other Claim or Liability by MDOT against Project Company; and

(iii)  such adjustments are integral to the provisions of this Agreement.
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(b) Subject to Section 22.3(c) and any other rights of MDOT otherwise provided in this
Agreement, Deductions to the Service Payment will be MDOT’ s sole right to monetary
compensation from Project Company, under this Agreement for Noncompliance Events
which result in Deductions.

(© Section 22.3(b) does not preclude MDOT from:

(i) making a Claim against Project Company (including exercising offset rights,
rights to Deductions and rights for monetary compensation or damages) with
respect to Noncompliance Events which result in Deductions for:

(A)

(B)

(®)

(D)

(E)

(F)

(©)

losses or damages to the extent (i) covered by the proceeds of insurance
required to be carried in accordance with this Agreement, or (ii) covered
by the proceeds of insurance actually carried by or insuring Project
Company under policies solely with respect to the Project and the
Relevant Infrastructure, regardless of whether required to be carried
under this Agreement;

losses or damages arising out of fraud, criminal conduct, intentional
misconduct, recklessness, bad faith, gross negligence or negligence on
the part of any Project Company Related Entity;

losses or damages arising out of Project Company Hazardous
Substances;

MDOT' s right under, including the right to enforce, Project Company’s
indemnities under this Agreement, including those set forth in Section
7.3, Section 22.6, Section 39.5 and Article 43 (excluding Section 43(a)
where the alleged breach is a'so Noncompliance Event);

losses or damages arising as a result of MDOT exercising its default and
termination rights under this Agreement;

losses or damages arising as a result of MDOT exercising its Step-in
Rights including under Article 21 or Section 34.2; or

damage to property for which Project Company bears the risk of loss or
damage under Article 19; and

(i) exercising any of its other rights, remedies or obligations under this Agreement,
a law or in equity, including MDOT’s Step-In Rights, termination rights and
rights in connection with Persistent Project Company Default, even if the
exercise of such rights results in an obligation or liability on behalf of Project
Company to pay damages or monetary compensation to MDOT or any other

party.

Section 22.4 Invoicing and Payment Arrangements

€)] Within 10 Business Days following:
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(i)

(i)

satisfying the conditions in Schedule 3 — Payment Mechanism for Milestone
Payment 1 and Milestone Payment 2; and

the end of each Quarter in the case of each Service Payment,

or as otherwise provided under this Agreement, Project Company must issue to MDOT an
invoice for the amount of the Milestone Payment or Service Payment owed by MDOT to Project
Company for such Quarter, with such adjustments as provided in the Monthly Report issued in
the previous Quarter.

(b) Each invoice must comply with all requirements of Schedule 3 — Payment Mechanism, be
in aform agreed by the Parties, acting reasonably, and must include:

(i)

(i)

(iii)

(iv)

v)

(vi)

for an invoice issued with respect to:

(A) any Milestone Payment, the Milestone Payment payable in accordance
with Article 1 of Schedule 3 — Payment Mechanism and in accordance
with Section 22.4(a)(i);

(B) any Service Payment, the Service Payment payable in accordance with
Article 2 of Schedule 3 — Payment Mechanism in respect of the
applicable Quarter;

any adjustments set out in the Monthly Report issued in the previous Quarter that
have been approved by MDOT;

any other adjustments to reflect overpayments and underpayments, as agreed
between the Parties, of any amount owing to MDOT under this Agreement;

any amount owing to Project Company under this Agreement including in
respect of any MDOT Change, Compensable Delay Event, Compensable Relief
Event, Force Majeure Event or V ehicle Damage;

such supporting documentation as MDOT may reasonably require in connection
with the invoice; and

the net amount owing by MDOT to Project Company, or by Project Company to
MDQOT, as applicable.

(© Upon agreement of the Parties, the form of invoice may be changed from time to time.

(d) Within the later of 10 Business Days after receipt by MDOT of the invoice or the
Monthly Report:

(i)

(ii)

MDOT will determine and advise Project Company that the Monthly Report is
approved by MDOT, in which case the adjustments in the Monthly Report will
be reflected by Project Company in the invoice to be issued by Project Company;
and

if MDOT disputes Project Company’s entitlement to any part of the amounts set
out therein, provide to Project Company a statement (“Payment Statement”)
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(€)

stating the amount payable and that part of the amounts (insofar as, at the time of
such Notice, MDOT is reasonably able to quantify it) MDOT disputes and the
reason for such dispute. In such event, MDOT will pay the undisputed portion
and such disputes shall be resolved pursuant to Schedule 4 — Dispute Resolution
Procedures.

Unless otherwise determined pursuant to Schedule 4 — Dispute Resolution Procedures or
as otherwise expressly provided under this Agreement, MDOT will pay the amount stated
in:

(1) Project Company’ s invoice, where Section 22.4(d)(i) applies;

(i) the Payment Statement, where Section 22.4(d)(ii) applies,

on the first Thursday following the expiration of 25 Business Days after MDOT’s receipt of
Project Company’sinvoice or Payment Statement (as applicable).

(f)

(9)

(h)

Section 22.5

(@

(b)

(©)

(d)

MDOT may withhold payment of any disputed amount pending agreement or
determination of Project Company’s entitlement to the disputed amount in accordance
with Section 22.6.

MDQOT is not obligated to make any payment to Project Company unless al conditions
precedent applicable to such payment under this Agreement have been satisfied by
Project Company.

Within 10 Business Days following the end of each Quarter during the Term, Project
Company must also submit to MDOT the Monthly Report in accordance with Section 4.2
of the General Technical Requirements.

Electronic Invoicing
Project Company must cooperate with the reasonable requirements of MDOT, and must
submit its invoices and al other documentation relating to this Agreement in a form and
with the structure and content as is reasonably required to be compatible with MDOT’s
information systems.

Project Company acknowledges that State of Michigan has developed a fully integrated
financial management system to be used statewide by al State departments and agencies.

As a condition precedent to receiving payments, Project Company must register at and
ensureit isincluded in the State’ s master Consultant/Payee file including:

() if not previoudy registered for the system, provide proof of registration and a
copy of their Request for Taxpayer Identification Number and Certification Form
(W-9); and

(i) if previously registered with the system, submitting a W-9.

To complete the registration process under Section 22.5(c), Project Company must

identify the applicable National Institute of Government Purchasing (NIGP)
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commodity/service code(s) for the service classification(s) for which it is applying from
the Department of Management, Technology and Budget website.

Section 22.6 Disputes

The Parties will use reasonabl e efforts to resolve any Dispute under Section 22.4(d) or otherwise relating
to the payment adjustments in the Monthly Report and/or the Service Payments or Milestone Payment
payable within 10 Business Days of the aforesaid Notice of the Dispute. If they fail to resolve the Dispute
within such period, the Dispute may be referred for resolution in accordance with Schedule 4 - Dispute
Resolution Procedure. Following resolution of the Dispute, any amount which has been paid by MDOT
that is determined not to have been payable must be paid forthwith by Project Company to MDOT
together with interest at the Libor 1 Year Rate from the date due to the date of payment, and (ii) any
amount which has not been paid by MDOT that it is determined to have been payable shal be paid by
MDQOT to Project Company.

Section 22.7 Payments

Unless specific timeframes are stipulated for payment of any amounts owing or payable by one Party to
the other Party under this Agreement, such amounts will be due within 30 B