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A COMPACT BETWEEN 
THE LITTLE RrVER BAND OF OTTAWA INDI&NS.. I .. ;:.[ ?. . . , . . ( ' . I  

AND -, L.., S [ I , [  

THE STATE OF MICHIGAN 
PROVIDING FOR THE CONDUCT OF TRIBAL CLASS I11 GAMING 

BY THE LITTLE RrVER BAND OF OTTAWA INDIANS 

The Compact illade and entered on the 3"' day of December, 1998 by 
and between the LITTLE RIVER BAND OF OTTAWA INDIANS (hereinafter 
referrecl to as "Tribe") and the STATE OF MICHIGAN (hereinafter referred 
to as "Statc") approved by the Secretary of the Interior by publicatioll in the 
Federal Register on February 18, 1999 a t  64 Fed. Reg. 8111, is hereby 
amended in accordance with Section 16 of the Compact. All provisions of the 
Compact not explicitly added or amended herein shall remain in full force 
and effect. 

Section 3 (Authorized Class I11 Games) is amended by adding the 
following new language as subsection A(9): 

(9) Lotteries, raffles, and similar games offered on the premises of the casino 
as a promotio~lal activity designed to attract additional customers to the 
premises. 

Section 4(M)(5) is amended to read as follows: 

(5) The Tribe shall malrc an annual payment in the amount of $50,000 or 
.05% of the annual Net Win a t  the Tribe's Class I11 gaming facility, 
whichever amount is greater, to the Michigan Gaming Control Board, or to 
its successor as determined by law, to be applied by the State toward the 
costs it incurs in carrying out functions authorized by the terms of this 
Compact, Such paynleilts shall be based on a twelve month fiscal period 
beginning on October 1 and ending on September 30. Any payment due and 
owing for that fiscal period shall be rnade within 45 days of thc end of that 
fiscal period. 

Section 12 (A) and 12 (B) is amended to read as follows: 

(A) This Colllpact shall be binchng upon the State ancl the Tribe until 
October 31, 2028 unless modified or tenninated by written agreement of both 
parties. 



(B) At least one year prior t o  the expiration of this Compact, and thereafter 
a t  least one year prior to the expiration of each subsequent five (5) year 
period, either party nlay serve written notice on the other of its right to 
renegotiate this Compact. The parties agree that  25 U.S.C. 8 2710(d)(3) 
through (S), or any successor provisions of law, apply to successor Compacts. 

Section 17  is amended to read as follows: 

Section 17. Econo~nic Incentive Payments to State 

(A) The State and the Tribe have determined that  i t  is  in their mutual best 
interests to nlaxin~ize the economic benefits of Class 111 gaming for the Tribe 
and to worlc cooperatively toward that  end. The Tribe has further 
determined tha t  it  is  in the best interests of the Tribe to provide the State 
with an  economic incentive intended to encourage the State to promote 
econon~ic policies ancl activities that  are beneficial to the Tribe's Class 111 
gaming business and to discourage the State from authorizing adverse 
co~npetition or other economic policies or activities that  are harnlful to the  
Tribe's Class I11 gaming business. 

(B) In consideration of the  agreements contained in  the  Stipulation Settling 
Lawsuit and Distributing Funds Held in  Escrow entered into by the parties 
on January 24, 2008 in  Little River Band of Ottawa I7zdialzs et a2 v State of 
Michiga7z et al, 6"' Cir. No 07-1913 (W.D. Mich. No. 5:05CV0095) and in 
furtherance of the determinations described in subsection (A) of this section, 
the Tribe agrees that  it shall make an annual payment of 6% of the Net Win 
a t  its Class I11 gaming facility to the Michigan Strategic Fund, or its 
successor as  determined by State law, subject to all of the following 
conditions: 

(1) Such paymer~ts shall be based on a twelve month fiscal period 
beginning on October 1 and ending on September 30. Any payment 
due and owing for that  fiscal period shall be made within 45 days of 
the end of that  fiscal period. 

(2) Prior to making any payment under this subsection, the Tribe shall 
calculate the average annual Net Win for the three fiscal periods 
immediately preceding the fiscal period for which payment is due. If 
the Net Win for the period for which paynent  is due (the "Paynlent 
Periocl") is equal to or  greater than the average alznual Net Win for the 
three fiscal periods t ha t  preceded the Payment Period, the Tribe shall 
111ake payment i11 full a t  the rate specified by this section. However, if' 
the Net Win for the Payillent Period is less than the average annual 



Net Will for the three fiscal periods that preceded it, the Tribe mar 
reduce its payinent as  follows: 

The Tribe shall subtract the Net Win fbr the Payment 
Period fi.om the average annual Net Win for the three 
fiscal periods that preceded the Payment Period to 
deterinine the difference, shall calc~~late  the ratio of that 
difference t o  the average anilual Net Win for the three 
fiscal periods that preceded the Payment Period to 
determine the percentage of that reduction, and may 
reduce the payment otherwise due by twice that 
percentage. 

By way of example, if the annual average Net Win for the three fiscal 
periods that preceded the Payment Period is $100 million and the Net 
Win for the current Payment Period falls to $90 million, the difference 
would be $10 million, the percentage difference would be 1096, and the 
Tribe would therefore be entitled to reduce the payment otherwise due 
by twice that rate or 20%. 

(3) If the State authorizes or consents to the opening of a new 
Commercial Gaming Facility within the Tribe's Competitive Market 
Area by any person or entity, or fails to take action to challenge or 
prohibit the opening of a new Commercial Gaming Facility in violation 
of state law within the Tribe's Competitive Market Area by any person 
or entity, the Tribe's payment obligation shall be suspended for the 
fiscal period in which such new facility opens to the public and shall 
remain suspended indefinitely thereafter until the first fiscal period 
during which the Tribe's Net Win equals or exceeds 110% of the Net; 
Win fox: the fiscal period immediately preceding the period in which the 
payment was suspended a t  which time the Tribe's payment obligatioil 
will be reinstated at the rate of 4% of Net Win and shall continue a t  
that rate for the remaining tenn of the Cornpact. This subsection may 
be invoked by the Tribe only once during the term of this Compact but 
paynleilts at  the reduced 4% rate continue to be subject to the 
provisions of section 17(B)(2j. 

(C) As used in this subsecti~ln: 

(11 "Net Win" means the total amount wagered on each electronic 
game of chance, minus the total amount paid to players for w i n ~ ~ i n g  
wagers at  such macliines. 



(2 )  "Con~mercial Gaming Facility" means a facility operated by any 
person or entity including the State tha t  contains SS or inore electronic 
wagering devices tha t  are electronic games of chance as  defined in 
Section 3(A)(5) of this Compact or other similar electronic devices 
desig.ned and intended to closely simulate a n  electronic game of 
chance, regardless of how a device is categorized under IGRA or 
whether the device operates independently or through any type of 
coinmon server, illcluding video lottery terminals, stand alone keno 
devices, ancl other similar devices. "Commercial Gaming Facility" 
shall also include multiple facilities that  are adjoining or located in 
close wallring distance to each other if they participate in a coordinated 
marlreting arrangement that  represents them collectively as  a single 
gaming district or destination. "Commercial Ganling Facility" does not 
include: 

(a) charitable gaming co~lducted under the provisions of the 
Traxler-McCauley-Law-Bowman Bingo Act, MCL 432.101 et  seq, 
or 

(b) a Class 111 gaming facility operated by a federally-recognized 
or aclinowledged Indian Tribe (otl~er t han  the Little River Band 
of Ottawa Indians) unless: 

(i) the  facility is operated by such tribe pursuant to 
IGRA with the approval of the state under a 
compact or coillpact anleildment with the State; 
and 

(ii) the compact or amendment permits that  tribe 
to conduct gaming simultaneously in more than one 
location; and 

(iii) the  facility is such tribe's second or subsequent 
sin~ultaneous location; and 

(iv) the facility is located witllin the "Con~petitive 
r\/Iarlret Area" defined by subsection (3) below; and 

(v) The Little River Band of Ottawa Indians have 
not consented in writing to the opening of tha t  
'tribe's second or subsequent site within its 
"Competitive Market." 



(3)  "Competitive &Ial*ltet Area'' means the counties of Manistee, 
Wexford, Mason, Lalre, Oceana, Newaygo, Muskegon, Ottawa, and 
Kent. 

IN WITNESS WHEREOF, the Tribal Ogema acting for the Little 
River Band of Ottawa Indians and the Governor acting for the State of 
Michigan have signified their approval by their respect& signatures. 

\ I 

By: 
r 

Dated: I - & ( - / - ~ ~  V$/O* Dated: 



OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20?4O 

MAR 1 1 2008 

I-lonorable Jennifer M. Granholm 
Governor 
Statc of Michigan 
P.O. Box 30013 
Lansing. Michigan 48909 

Dear Governor Granholni: 

On Jal~uary 25, 2C08, we received an amcndiiicnt lo the 1998 class II1 gamiilg corn1,act 
between thc Little River Bantl of Ottawa Indians (Tribe) and tlie State of Michigan 
(State), executed on .lanuary 24, 2008 (A~nendment). 

Pursuant to Section I l(d)(S)(c) of the Indian Gaiiiing Regulatory Act of 1988 (IGRA), 25 
U.S.C. 271 0(d)(S)(C), tlie Secretary may approve or disapprove tlre Anendnient within 
45 days o f  its submission. If the Secretary neither approves nor disapproves the 
Amendment within 45 days, IGRA pmvides that tlie A~iiendtiient is considered to liave 
been approved, "but only to tlie extent the [A~~icnchnent] is colisistetit with the provisions 
of [IGRA]. The Amendmenl takes effect when notice of its approval is publislietl in the 
Federal Rceister pursuant to Section I l(d)(3)(B) of IGRA, 25 U.S.C. $ 2710(d)(3)(B). 

We neither approved nor disappl-oved the Tribe's Amendmenl witliin the 45 day period. 
Therefore, the Arnend~neiit is considered to liave been approved pursuant to IGRA. We 
chose not to affirmatively approvc the Amendment because o f  concerns with amended 
language includcd in Section 17 ofthe Compact as explained below. 

Background 

'I'hc Amendment is tlie result o f a  negotiated settlenieol oflitigatio~i between tlte Tribe 
and the State over thc obligation oftlie Tribe to coli t in~~e making revenue-sharing 
payments of 8%) of llet win from electronic gaiiies of chance to the State undcr its csisti~ig 
coliipact notwitl~standing tlie State's decision to operate Club Keno. The U.S. District 
Court for the Westel11 District of Michiga~.  in Lirile River Bilrld of'Oitc~ri~c~ I~~d i i r~ i s  trrlci 

Lirtle T ra r~~ r se  Rtrv Rciilds o~Oclur t~r~ I~rdicllls tJ. Aficl~igor~, held that the State, as a party to 
the coliipact: was not an "ollier person" within tlie nie:ming of  the compact's exclusivity 
language arid its ope]-ation of Club Iceno, therefore, did not teiiiii~~ate the TI-he's 
revenue-sharing paylllent obligation. 

I!lrder the Anienilment, the revenue-sharing payment is rcduccd to 6?41 of net \\'in, ant1 tlie 
exclusivity provision will apply to state-run gamiiig ope~.;rlions as well as to other 
commercial gaming operations. I-lowever. the exclusivity zone is no longer state wide, 



but limited to ten counties i~icllided in the Tribe's "competitive market area." If a 
commercial or state-run gaming facility is authorized in the competitive ~~iarltet area, the 
p:tyiiients cease immediately, ru~d only resunle at a lower rate of4%, of net will ii'net win 
from tlie Tribe's gallling facility climbs to 1101/a of what it was before tlie exclusivity 
breach. I3owever, the t e ~ n l  "ga~ning facility" does not include a facility tliat operates 
fewer than 85 electronic gaming devices. The Amendment also provides for a reduction 
in paynent should the profits of the Tribe decrease below the average ofthe previous 
three years. In additio~i, sliould the Tribe open a second gaming establishnent, the 
payment to the State for tliat facility would be 6% of net win as coiiipared to the current 
compact payment of 10% to 12% of net win. 

Our analysis of this revenue sharing agreement begins with section 25 U.S.C. Jj 
2710(d)(4). This section provides that "nothing in this sectioti shall be interpreted as 
confening up011 a State or any of its political subdivisions authority to impose any tax, 
fee, charge or other assess~iient upon an Indian tribe . . . to engage in Class 111 gaming 
activity." As a result, the Departnient of the Interior has sl~a-ply lirnitcd tlie 
circumstaices under which Indian tribes can make direct payiients to a state for putposes 
other than defraying the costs of regulating Class 111 gaming activities. 

As our previous compact decision letters liave stated, in order to determine whether 
revenue sharing violates 25 U.S.C. 5 2710(d)(4), we first look to whethc~ the State has 
ofrered meaningful concessions. We liave traditionally viewed this concept as one where 
the State concedes something tliat it was otlicnvise not required to negotiate and it 
provides a benefit to the Tribe, i.e. exclusivity or some other benefit. In other words, we 
examine u~liether tlie State has made meaningful and sigliificant collcessions in exclia~ige 
f o ~  receiving revenue sharing. 

Tlie next step in our at~alysis is to determine whether these concessions result in a 
substantial econo~nic benefit to tlie Tribe. The payment to the state must be appropriate in 
light of the value of the economic benefit conferred on the Tribe. This analysis 
(meaningful concessions by the State and subsbiitial ccononiic benefit conferred on the 
tribe') allows us to ascertain tliat revenue-sharing payments itre the product of anus-length 
negotiations, a~id  not tantamount to the inipositio~l o f a  lax, fee, charge or other 
assessment prohibited under 25 U.S.C. $ 2710(d)(4). 

Conclusion 

Tliere is no question tliat the Tribe llas provided sufiicient documentation to sliow that it 
is in a far better position under the temis of thc Amendnient than it would be tinder the 
terms of tlie existing compact as intespreted by the U.S. District Court for the Western 
District of Michigal. For that reason, we do not believe that the Anlendment should be 
disapprovecl. Ilowever, we are sufficiently troubletl by the reduction in tlie cxcl~isivity 
zone, the 85 gaining-device exemption within that zone, and the co~ili~igelit 4% net win 
continued payrne~~t to be unable to detem~ine with certainty that new Section 17 of the 



Coml~act meets the two-prong test articulated in the analytic;~l 1i.amewo1-k section of this 
letter so as lo wal~ant an affir~iiative approval of tlie Amendliient. This Amendment is 
entered illto in connection with the setllement of pendi~ig'litigatio~i, and thus presents a 
set of unique circumstances resultilig in our decision to neither approve nor disapprove 
the Aniendment witliin the 45-clay statutory lime frame. 

We wish tlie Tribe and the State success in their economic venture. An idelltical letter is 
bei~ig sent to the Cliai~ma~i, Little River Band of Ottawa Indians. 

Sincerely, 

d d r g e  T. Skibine 
Acting Deputy Assistant Sccretal-y - 

Policy and Economic Dcvclopnient 
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the Fedcr:rl Register notir:i$ of approved 
Tribal-State compar:ls for tlln purl~oso o f  
r:llgaging in Class 111 gaming n1:tivilies 
011 lndian lands. Tilis Arncnrln~cnt is 
fllllrrccl inlo i l l  r:onnection wit11 llre 
setllameril of pr:~r~ling l i t igat iu~~ ;lnd 
thus l!revm"1 cii sct nf unique 
t : i r~ :~ l r~~s t ;~~l~~f !s  r~!!;~~Ilillg in our cI,:cisic~~r 
lo nt:ither npprovr? 11ur dis ; ip~~rct i~o 1I1e 
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Jarbidge Field Oflico, site, occupying an area of approxin~ately 

[ID-210-5101-ER-0050, IDC35183lNVN- FOR FURTHER INFORMATION CONTACT: 5 acres, and would operate doring 046631 China Ivlou~itain Wind Project Manager, project corlstruction. l.lle 

Notice of Intent To Prepare an Jarbidgc Field Office. 2536 Kimberly projer:t wor~ld disturb up to 540 acres on 
Road, 'Twin Falls. 1rl11llo 03301. 

Environmental Impact Statement for telepllonn 12081 732-7413, a temporary llosis and up to 180 acres 
on a permanent hnsis, following the Proposed China Mountain Wind 

sUPPLEMENTARY INFORMATION: Project reclamation of constr~~ctiorl disturbancc. 
Moumtnin Wind, LLC, lies snb~nitterl a i\pproximalely 60% of both the 

AGENCY: Bure;~u , , f ~ a n d  Management, right-of-way application to BLM to build temporary and permiinen1 impacts 
Interior. a commercial wind power generation would be on lands under t11e 
ACTION: Notice of intent. facility capable of generating up to 425 admir~istration of the BLM and 

rrlegawatts [MW) of electricity. Up to approxirr~ately 411% would be on State 
SUMMARY: The Bureau of Lund 185 wind turbines, each having a of Idaho and private lands. The 
Ivla~~ogement [BLM) Jarbidge Field generating capaci!y between 2.3 and 3.0 proposed ixojec"t~ou1d operate year- 
Office. Twin Polls District, Idaho. MW, would he installed on i ~ n  area round for a n~iuimurn of 30 years. 
intends to preparc an EllviIonmellta~ covering approximately 30,700 acres in The purpose and need for the 
~~~~~t statement [EIS] for the proposed tile larbidge Foothills. soutlrwest of proposed project aro: (11 Construct a 
china ~ o ~ ~ t ~ i ~  wind Project, locster[ Rogersnm. Idaho and west of Jackpot, wind power generation facility that 
on 30.700 acres of puhlic, state, and Nevada. The proposed project area utilizes wind energy resources in an 
private lallds in the  bid^^ ~ ~ ~ t l ~ i l l ~ ,  includes public land adnlinistered by environme~ltally sound manner to meet 
sollthwest oftlle town of R~~~~~~~ in the BLM Elk0 District. Wells Field existing and future electricity demands 

! ~~~i~ county, 1dsllo, and west Office in nortl~easterr~ Nevada, public in Idaho and Nevada. (2) Provicle for . 
1 the town of jackpol in Elko County. lands administered by the BLM Twin renewable energy resources as 
! Nevada. The EIS will ar~alyze tile Falls Dislrict, larl~idge Pield Office, and encouraged by the Energy Polir:y Act of 
1 potelltial en~rol ln lenta l  inlpacts of tile State of Idaho and private lands in 2005 and consistent with the BLM's 

construction and opera ti or^ of a south-central Idaho. Wind Erlergy Development Policy, as 
proposetl rvind power generation described in the Record of Decision for 
facility, associated trr~nsmission the Final Progrnn~~natic EIS on Wind 
facilities, snrl access roads. The EIS will Energy Developn~ent or1 BLM- 
be I~repared in accurclancs with the ELM-Jarbidge Field Office, Arlrninistered Lands in the Western 
Federnl La11d Policy ond Ma~~agonla~lt  Tvrin Falls District, Idaho ........ United States [December 2005). 

Act of 1976 (FLI2MA) (43 IJ.S.C. 1701), ELM-Wells Field Office. Elko 
15.300 Public Pcrrticipation: The purpose of 

i 
ils an~ended: the N;ltio~~al District, Nevada 700 thr? puhlic scoping process is to ....................... 

............................. Enviro~ln~enlal Policy Act of1069 State of Idaho 2:000 deterrnir~e relevaill issues [hat ~vil l  

INEPA] (42 U.S.C. 4321), as an~endetl; P'ivat 8,700 influence tlre scope of the 

a r~d  tlle Coul~cil 011 E ~ ~ v i n ~ n ~ ~ ~ e n t o l  
environnlental analysis and 61s 
alternatives. Geneysl c:oncerns in  the 

Quality [CEP) regulatio~is (40 CPR parls followir~g categories have bocn 
1500-1SOflI. This notice initiates the Tho turbines proposed for the project identified to date: ~ ~ i b ~ l  collcems; 
public scoping process to idelllily would have tower heights ranging from ,vildlife [illclur[ing birds nnr l  ~ l l l t s ~ ;  
releva~rt issuas assuciatetl isith tho 200 to 250 feet and rotor diameters vegetation [ir~cluding noxious and 
1".011osed projt~ct. rangirlg froill 250 to 3 0 [ ~  feet. Ear:h inv~~sive  weeds): tllrei~tened, endnngororl 
DATES: The scolring period ivill t ~ ~ r b i n e  would be set 011 a large r:oncre!e o l ~ d  sensitive plants and animlllS, 
commence rvitli the putllir:otion ollhis foundatiail. Turl~i~les ivuuld he including sage grouse: public safety: 
notice. The for~nal scoping period will comlecled by u~~derground electrical pilhlic access: rer:~,o;ltioonl 
r11t1 ($0 [lays ;liter ~ h o  pulrlicntio~~ o f i l ~ i s  cable to one or two sulrstatiolls. Each opportunities: visual rcsourcos; c l l~ t l l r a~  
notice. Comments regording i s s ~ ~ c s  substation ivonld be sited on a 2-acre resources: ra~~gtllai~d resources; gaology 
relative to tbo proposed project sl~ould  are^^ flllcl ~ ~ o u i d  corlsist o f 8  graveletl, and soils: rvaier clut~lity; clin~ate cbnllge 
1143 received oil or I~afilm June 20, 20O8 fenced area colitainillg tuansfom~er and and variability: l~nzartlor~s i~rnterials: air 
tisirrg one of ihe ~ n ~ t l ~ o d s  listed b(?lo~\~. s%vitcl~ing equip~ncnt and a11 area to ~luality; noise; fire managenlent a r~d  
Tho UI..bl ivill mlnounce public scoping pa1.k utility iFehicles. Up to 15 nliles of socioeconon~ir:~. You !nay subrllit 
rneetings tl~ruugll lor:al news media, new :I-l~Iiase 1:+8 kV or 345 kV overl~eacl cornmeots on issues i11 writing to tile 
nervslt:tlers. ;~nd the l3I.M W I ? ~  site: transmissions circuit rvould hc R1.M at any p~llllir: scoping meeting. or  
/~/l[~:N~l~n'u~.l~/l~~.g~~~/i~I/,sf/f:n/[o/ collslructet~ lion1 1:;lcil substatio~~ to 11 you may suhni t  thcm to i l ~ e  RIM usi~lji 
jr,l*i~lgc.Irimi nt Iei~st 15 days prior to swilcl~in:: station ; I I  tlke poil~t of one of the n~cthotls lislc?rl in t l ~ r  
the lirsl mricling. irrlsrr:n~~r~er:tir,n ~vi th  on csisting ADDRESSES section t~l~ovc. E-rn;~ilecl 


