
  

 
 

Form No. DTMB-3521    (Rev. 7/2015) 
AUTHORITY:  Act 431 of 1984 
COMPLETION:  Required 
PENALTY:  Contract change will not be executed unless form is filed 

 

STATE OF MICHIGAN 
DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET 

PROCUREMENT 
P.O. BOX 30026, LANSING, MI 48909 

OR 
525 W. ALLEGAN, LANSING, MI 48933 

 

CHANGE NOTICE NO.  1 
 

to 
 

CONTRACT NO. 071B3200121  
 

between 
 

THE STATE OF MICHIGAN 
 

and 
 

NAME & ADDRESS OF CONTRACTOR PRIMARY CONTACT EMAIL 

University Of Wisconsin  Becki Kohl  rtkohl@wisc.edu 

Wisconsin Ctr for Educ Research‐WIDA Consortium  PHONE CONTRACTOR’S TAX ID NO.
(LAST FOUR DIGITS ONLY) 

Madison WI, 53706  608‐890‐2550  *****5963 
 

STATE CONTACTS AGENCY NAME PHONE EMAIL 

PROGRAM MANAGER / CCI MDE  Doug Collier  (517) 241‐4431  collierd1@michigan.gov 

CONTRACT ADMINISTRATOR DTMB  Brandon Samuel  (517) 284‐7025  SamuelB@michigan.gov 
 

CONTRACT SUMMARY  

DESCRIPTION: Statewide English Language Proficiency 

INITIAL EFFECTIVE DATE 

INITIAL EXPIRATION 
DATE 

INITIAL AVAILABLE 
OPTIONS 

EXPIRATION DATE BEFORE 
CHANGE(S) NOTED BELOW 

July 22, 2013  April 2, 2016  2 ‐ 1 Year  April 2, 2016 

PAYMENT TERMS DELIVERY TIMEFRAME 

NET 45  N/A 

ALTERNATE PAYMENT OPTIONS EXTENDED PURCHASING 

☐ P-card    ☐ Direct Voucher (DV)          ☐ Other ☐ Yes       ☒ No 

MINIMUM DELIVERY REQUIREMENTS 

N/A 
 

DESCRIPTION OF CHANGE NOTICE 

EXERCISE OPTION? LENGTH OF OPTION EXERCISE EXTENSION? 
LENGTH OF 
EXTENSION  

REVISED EXP. DATE 

☒  Two years  ☐    April 2, 2018 

CURRENT VALUE VALUE OF CHANGE NOTICE ESTIMATED AGGREGATE CONTRACT VALUE 

$6,000,000.00  $7,500,000.00  $13,500,000.00 

DESCRIPTION: Effective March, 15, 2016 this Contract is amended as follows: 
1.) Schedule B Invoice and Payment is replaced with attached Schedule B Invoice and Payment. 
2.) Addition of $7,500,000.00 
3.) The two (1 year) options available are hereby exercised. 
4.) The revised Contract expiration date is April 2, 2018. 
All other terms, conditions, specifications, and pricing remain the same. Per Contractor, agency and DTMB Procurement approval 
and State Administrative Board approval on March 15, 2016. 
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Change Notice Number: 1 

Contract Number: 071B3200121  
 
 
 

   

 
FOR THE CONTRACTOR:  
 
UNIVERSITY OF WISCONSIN 
                                                                  
Company Name 

 
 
                                                                                                        
Authorized Agent Signature 

 
 
                                                                                                       
Authorized Agent (Print or Type) 

 
 
                                                                       
Date 

 

 
 
 
 
FOR THE STATE:  
 
 
                                                                 
Signature 

 
Tom Falik, Services Division Director 
                                                                                                       
Name & Title 

 
DTMB Procurement 
                                                                                                      
Agency 

 
 
                                                                                                       
Date 

 
 
 
 



  

 
 

 

Schedule B 

 

INVOICE AND PAYMENT 

 

PAYMENT SCHEDULE  

 

For professional services rendered in accordance with this MOA and the Statement and Performance of Work in 
Schedule A, STATE shall pay WCER the following fees: 

  

a. Michigan’s estimated test population for the 2016 FY testing year is 85,000 students. There will be an 
estimated 20,400 students taking the online version, and 63,750 students taking the paper version. STATE 
agrees to pay the yearly ACCESS for ELLs costs as follows:  

 

Testing Year 2016 FY 2017 FY 2018 FY 

Online Price $25 Not-to-Exceed $27 Not-to-Exceed $28 

Paper Price $25 Not-to-Exceed $29 Not-to-Exceed $32 

Alternate Price $75 

 

Not-to-Exceed $85 Not-to-Exceed $95 

Total Pop. Est. 85,000 90,000 93,000 

Online Pop. Est. 20,400 44,100 68,820 

Paper Pop. Est. 63,750 45,000 23,250 

Alternate Pop. Est. 850 900 930 

Online Cost Est. $510,000 1,190,700 $1,926,960 

Paper Cost Est. $1,593,750 $1,305,000 $744,000 

Alternate Cost Est. $63,750 $76,500 $88,350 

Total Cost Est. $2,167,500 $2,572,200 $2,759,300 
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1. WCER shall invoice STATE for test development and pre-operational costs of $1,116,000 on or 
before December 1 and STATE shall pay on or before January 1, and 

2. WCER shall invoice STATE for the balance of the cost, based on the actual number of students 
tested, upon completion and delivery of the annual test reports and STATE shall pay within 30 
calendar days. 

 

b. WCER will invoice STATE for the printing and distribution costs of unused tests ordered, printed and 
distributed in excess of 115% of the number of actual students tested and STATE shall pay within 30 
calendar days. 

c. The Daily rate for additional TA or PL will be determined at the time of purchase based on 
current Consortium member state pricing. 
 

MISCELLANEOUS 

WCER may use up to 1.5% of the total contract amount to cover the cost of the following events and activities 
which will be conducted in compliance with UW-Madison cost regulations and policies governing meals and 
alcoholic beverages. Documentation for these expenses will be retained for three years and will be available for 
review if requested. Events and activities include: WIDA-Sponsored events at key professional conferences to 
discuss WIDA activities and services, working dinners with SEA or potential SEA partners or other key 
Consortium partners, and other events intended to further the WIDA Consortium’s goals and objectives. 

STATE AUDIT 

All records, regardless of physical form, and the accounting practices and procedures of WCER relevant to this 
contract are subject to examination by the Michigan State Auditor or the Auditor’s designee. WCER will maintain 
all such records for at least three years following completion of this contract. 

TAXPAYER ID  

WIDA’s federal employer ID number is:  39-1805963 
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STATE OF MICHIGAN 

 DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET July 26, 2013 
PROCUREMENT 

P.O. BOX 30026, LANSING, MI 48909 
OR 

530 W. ALLEGAN, LANSING, MI  48933 
 

NOTICE  
OF 

CONTRACT NO.  071B3200121 

between 

THE STATE OF MICHIGAN 

and 

 

NAME & ADDRESS OF CONTRACTOR: PRIMARY CONTACT EMAIL 

Board of Regents of the University of 
Wisconsin 

Becki Kohl rtkohl@wisc.edu 

University of Wisconsin‐Madison’s  TELEPHONE CONTRACTOR #, MAIL CODE 

Wisconsin Center for Education Research 
WIDA Consortium 
1025 W. Johnson Street, MD #23 
Madison, WI 53706 608‐890‐2550   

     

STATE CONTACTS AGENCY NAME PHONE EMAIL 

CONTRACT COMPLIANCE 
INSPECTOR: DOE Doug Collier 517‐241‐4431 collierd1@michigan.gov 

BUYER: DTMB  Kevin Dunn 517‐241‐4225 dunnk3@michigan.gov 

 

CONTRACT SUMMARY: 
DESCRIPTION:    

State-wide English Language Proficiency Assessment 
INITIAL TERM EFFECTIVE DATE INITIAL EXPIRATION DATE AVAILABLE OPTIONS 

2 Years, 9 Months July 24, 2013 April 2, 2016 2, 1 Year Options 
PAYMENT TERMS F.O.B SHIPPED SHIPPED FROM 

N/A N/A N/A N/A 
ALTERNATE PAYMENT OPTIONS: AVAILABLE TO MiDEAL PARTICIPANTS 

  P-card  Direct Voucher (DV)  Other  YES         NO 
MINIMUM DELIVERY REQUIREMENTS: 

           
MISCELLANEOUS INFORMATION: 

           

ESTIMATED CONTRACT VALUE AT TIME OF EXECUTION: $6,000,000.00 
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STATE OF MICHIGAN 

DEPARTMENT OF TECHNOLOGY, MANAGEMENT AND BUDGET 
PROCUREMENT 

P.O. BOX 30026, LANSING, MI 48909 
OR 

530 W. ALLEGAN, LANSING, MI  48933 
 

CONTRACT NO.  071B3200121 

between 

THE STATE OF MICHIGAN 

and 

 

NAME & ADDRESS OF CONTRACTOR: PRIMARY CONTACT EMAIL 

Board of Regents of the University of 
Wisconsin 

Becki Kohl rtkohl@wisc.edu 

University of Wisconsin‐Madison’s  TELEPHONE CONTRACTOR #, MAIL CODE 

Wisconsin Center for Education Research 
WIDA Consortium 
1025 W. Johnson Street, MD #23 
Madison, WI 53706 608‐890‐2550   

     

STATE CONTACTS AGENCY NAME PHONE EMAIL 

CONTRACT COMPLIANCE 
INSPECTOR: DOE Doug Collier 517‐241‐4431 collierd1@michigan.gov 

BUYER: DTMB  Kevin Dunn 517‐241‐4225 dunnk3@michigan.gov 

 

CONTRACT SUMMARY: 
DESCRIPTION:    

State-wide English Language Proficiency Assessment 
INITIAL TERM EFFECTIVE DATE INITIAL EXPIRATION DATE AVAILABLE OPTIONS 

2 Years, 9 Months July 24, 2013 April 2, 2016 2, 1 Year Options 
PAYMENT TERMS F.O.B SHIPPED SHIPPED FROM 

N/A N/A N/A N/A 
ALTERNATE PAYMENT OPTIONS: AVAILABLE TO MiDEAL PARTICIPANTS 

  P-card  Direct Voucher (DV)  Other  YES         NO 
MINIMUM DELIVERY REQUIREMENTS: 

           
MISCELLANEOUS INFORMATION: 

           

ESTIMATED CONTRACT VALUE AT TIME OF EXECUTION: $6,000,000.00 
 
THIS IS NOT AN ORDER:  Orders for delivery will be issued directly by the Department of Education 
through the issuance of a purchase order. 
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Notice of Contract #: 071B3200121 
 
 

FOR THE CONTRACTOR:  FOR THE STATE: 
 

William Barker, Director, Office of Industrial 
Partnerships 

  
Kevin Dunn, Services Division Director 

Name/Title  Name/Title 
 
 

  
 

Signature  Signature 
 
 
 

University of Wisconsin-Madison 

 
 

Department of Technology, Management & 
Budget 

Enter Name of Contractor  Enter Name of Agency 
 
 

  

Date  Date 
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Memorandum of Agreement 
 

This memorandum of agreement (MOA) is between the State of Michigan, Department 
of Technology, Management and Budget-Procurement, on behalf of the Michigan Department of 
Education, Division of Accountability Services (State) and the Board of Regents of the 
University of Wisconsin System, on behalf of the University of Wisconsin-Madison’s Wisconsin 
Center for Education Research (WCER).  The WCER and the State are together referred to as the 
“Parties” or individually as “Party.” 

 
WCER is the organizational home of the WIDA Consortium (WIDA), a multi-state 

coalition of state departments of education that acts in collaboration to research, design and 
implement a standards-based educational system that promotes equitable educational 
opportunities for English language learners in pre-kindergarten through grade twelve. The WIDA 
English Language Proficiency Standards form the base of this system. The WIDA English 
Language Proficiency Standards include the four recognized domains of speaking, listening, 
reading, and writing, and are based on the academic language content of preK-12 students. 

 
Title I of the Federal Elementary and Secondary Education Act (The No Child Left 

Behind Act of 2001 or NCLB) requires local educational agencies (LEAs) to provide an annual 
assessment of English proficiency for all students with limited English proficiency in schools 
served by the State educational agency (SEA). 

 
Title III of NCLB requires LEAs to provide an evaluation to its SEA, which is used by 

the LEAs and SEA to: improve programs and activities; determine the effectiveness of programs 
and activities in assisting children who are limited English proficient to attain English 
proficiency (using State-approved evaluation measures) and meet challenging State academic 
content and student academic achievement standards; and determine whether or not to continue 
funding for specific programs or activities. 

 
The State is charged with implementing an English Language Proficiency Assessment 

tool to meet Title I and III NCLB requirements, and providing LEAs with an annual assessment 
tool to its SEAs. 
 

WCER offers evaluation services, on behalf of WIDA, that are designed to assess the 
progress of children in attaining English proficiency, including a child's level of comprehension 
in the four recognized domains of speaking, listening, reading, and writing, and that are aligned 
with the WIDA English language proficiency standards. As part of these evaluation services 
WCER offers the English language test, Assessing Communication and Comprehension in 
English State to State for English Language Learners under the brand name ACCESS for ELLs. 
 

The State has selected the ACCESS for ELLs English language test as an evaluation 
measure available to meet the State’s and Michigan’s LEAs’ Title I and III requirements. 
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The State wishes to join WIDA in order to acquire the annual administration of ACCESS 
for ELLs and related evaluation services of WCER and WCER, having the requisite expertise, 
wishes to provide the State with ACCESS for ELLs administration and related evaluation 
services. 
 
The Parties therefore agree as follows: 
 
TERM 
 

The term set forth within this MOA is effective on the date in which it is last signed by 
the State and WCER, and unless terminated earlier in accordance with the terms of this 
agreement, expires on April 2, 2016.  This MOA may be renewed for up to two additional one 
year periods.  Renewal must be by mutual written agreement of the Parties, not less than 120 
calendar days before expiration of the MOA.   
 
SCOPE OF WORK 
 

For satisfactory performance of the services described in the attached Schedule A, the 
State shall pay WCER the compensation provided for in Schedule B.  
 
INTELLECTUAL PROPERTY OWNERSHIP AND LICENSE 
 

WCER and the Board of Regents of the University of Wisconsin System, on behalf of the 
WIDA Consortium, own the copyrights of all works covered under this agreement (collectively 
the “WIDA Works”). This agreement does not convey any exclusive rights, title or interest in or 
to the WIDA Works to the State. Because WCER makes these materials available to all WIDA 
Consortium member states, the State shall not take any actions that would limit or restrict access 
to the materials by other states or otherwise adversely affect the proprietary nature of the WIDA 
Works. 
  

Unless otherwise expressed in writing, the State shall retain all rights in training and 
other materials developed by the State. Any specific works that WCER develops and delivers 
solely for the State shall be expressly agreed upon in writing and shall be on a work made for 
hire basis with the State retaining ownership of the works.    
 
The WIDA Works includes the following works: 

1. ACCESS for ELLs English language proficiency test (“ACCESS for ELLs”); 
2. WIDA ACCESS Placement Test English language proficiency placement test (“W-

APT”); 
3. WIDA English language proficiency standards and Resource Guide (“WIDA ELP 

Standards”), including future editions; 
4. ACCESS for ELLs Training Toolkit and administration manuals (“WIDA Training 

Toolkit”); 
5. WIDA Consortium professional development materials (“WIDA PD Materials”); and 
6. ACCESS for ELLs technical documents and research reports. 
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WCER hereby grants the State the right to use the WIDA Works for State of Michigan 

educational purposes within the State of Michigan only and subject to the following conditions:  
  

The State’s license to use the ACCESS for ELLs is subject to the payment of the required 
fees set forth in schedule B of this MOA and shall remain in effect as long as the State elects to 
use the ACCESS for ELLs for State of Michigan educational purposes. The State acknowledges 
that ACCESS for ELLs is a secure test, as that term is defined in 37 C.F.R. § 202.20(b)(4). The 
State shall implement statewide policies and procedures to ensure that the security of the test is 
maintained. The State shall immediately notify WCER if it learns of any breach or threatened 
breach of test security. WCER will print and distribute the ACCESS for ELLs for the State in 
accordance with the Statement and Performance of Work schedule of this MOA. The ACCESS 
for ELLs shall not be copied, modified, distributed or displayed, including electronic storage or 
retrieval, in any manner without express written permission from WCER and the appropriate 
security measures in place.  
 

The State’s license to use the W-APT is not subject to any fee and shall remain in effect 
as long as the State elects to use the ACCESS for ELLs. W-APT is a semi-secure test, meaning it 
is made available from a password-protected secure website. WCER will make W-APT available 
electronically in PDF format. The State, LEAs and individual schools may print and duplicate 
the W-APT for use by LEA or school staff as needed. The W-APT shall not be modified or 
publically displayed, including electronic storage or retrieval, in any manner without express 
written permission from WCER. 
 

The State’s license to use the WIDA ELP Standards is not subject to any fee and shall 
remain in effect as long as the State and/or the Michigan State Board of Education elects to use 
the WIDA ELP Standards as the State’s English language development Standards. WCER will 
make the WIDA ELP Standards available electronically in PDF format from the WIDA 
Consortium website. WCER will publically display and provide the WIDA ELP Standards for 
download free of charge for personal and educational purposes. Educational purposes shall 
include LEA and individual school/teacher use within the State of Michigan. This license does 
not include the right for the State or any LEA within the State of Michigan to copy and distribute 
the WIDA ELP Standards beyond de minimis use (de minimis use is less than 100 copies per 
event). WCER will publish or license to publish full color bound copies of the WIDA ELP 
Standards and make available to the State, LEAs and other educators within the State of 
Michigan at a lower WIDA Consortium member rate. The WIDA ELP Standards shall not be 
modified or publically displayed for electronic storage and retrieval in any manner without 
express written permission from WCER. However, linking to the WIDA Consortium website and 
stating the free availability of the WIDA ELP Standards is encouraged. WCER will grant 
additional permissions upon request but the State acknowledges that WCER may include 
additional reasonable restrictions for quality control purposes depending on the nature of the 
request.  
 

The State’s license to use the WIDA Training Toolkit is not subject to any fee and shall 
remain in effect as long as the State elects to use the ACCESS for ELLs. WCER will make the 
WIDA Training Toolkit available electronically from the password-protected section of the 
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WIDA Consortium website. The State may use, including copying and distributing, the WIDA 
Training Toolkit and its individual components for the State training purposes. The State may 
modify individual components of the WIDA Training Toolkit for state specific policy and 
procedural needs and state specific presentations. The State may not modify any technical 
information related to the test. The State shall not publically distribute or display, including 
electronic storage or retrieval, any training materials from the WIDA Training Toolkit that 
contain any secure test items or other secure test materials. 
   

The State’s license to use the WIDA PD Materials is not subject to any fee and shall 
remain in effect as long as the State elects to use the WIDA ELP Standards. WCER will make 
the WIDA PD Materials available electronically to the State prior to any professional 
development. The State will be responsible for copying and distributing WIDA PD Materials to 
participants of the State sponsored professional development offerings. The WIDA PD Materials 
shall not be modified or publically displayed for electronic storage and retrieval in any manner 
without express written permission from WCER. 
 

The State’s license to use the ACCESS for ELLs technical documents and research 
reports is not subject to any fee and shall remain in effect as long as the State elects to use the 
ACCESS for ELLs. WCER will make the ACCESS for ELLs technical documents and research 
reports available electronically to the State from the public area of the WIDA Consortium 
website. All confidential and proprietary information will be removed from the ACCESS for 
ELLs technical documents and research reports that are posted in the public area of the WIDA 
Consortium website. The State will receive an individual electronic copy of all ACCESS for 
ELLs technical documents and research reports, including those documents and reports 
containing confidential and proprietary information. The ACCESS for ELLs technical 
documents and research reports shall not be modified and no documents or reports containing 
confidential and proprietary information shall be publically displayed, including electronic 
storage and retrieval in any manner. 
 

The State shall remove as soon as practicable any WIDA Works that it publically 
displays, including electronic storage and retrieval systems, that WCER determines, in its sole 
discretion, contain confidential or proprietary information. 

 
If WCER uses any third-party materials in the performance of this agreement, it will 

inform the State of any known copyright limitations, restrictions, or requirements concerning the 
third-party materials that affect or impact the State. If the State is found to be or alleged to be in 
violation of, during the term of the agreement, any copyright limitations, restrictions, or 
requirements that WCER failed to inform the State of, then WCER shall resolve, at no additional 
cost to the State.  
 

WIDA, the WIDA Consortium logo, WIDA MODEL and ACCESS for ELLs are 
trademarks of the Board of Regents of the University of Wisconsin System (collectively the 
“WIDA Trademarks). Any use of the WIDA Trademarks shall inure to the benefit of WCER. 
The State acknowledges that WCER may, from time-to-time, issue trademark and copyright use 
guidelines and policies in order to maintain the proper use and integrity of the WIDA 
Trademarks and WIDA Works and the quality of WCER services and products.                        
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The State shall assist WCER in implementing any trademark and copyright use guidelines for all 
uses by the State and Michigan’s LEAs.  
 
EDUCATION RECORD RELEASE AND DATA USE 
 

The Parties acknowledge that the unauthorized access to or dissemination of school 
student records is prohibited under state and federal law. In order to protect the privacy of 
students and parents, and to prevent the disclosure of the State’s confidential information, the 
parties agree to enter the Education Record Release and Data Use Agreement attached as 
Schedule C to this MOA. 
 
DISCLAIMER 
 
 The Parties acknowledge that the Michigan State Board of Education, the State and the 
Michigan’s LEAs set and implement the educational policy for the Michigan, including, but not 
limited to, the determination of how the State and Michigan’s LEAs will meet the Michigan’s 
and the Michigan LEAs’ federal requirements under NCLB. 
 

THE WIDA WORKS AND RELATED SERVICES OFFERED UNDER THIS MOA 
WERE DEVELOPED AS PART OF THE NON-PROFIT RESEARCH AND EDUCATIONAL 
ACTIVITIES OF THE UNIVERSITY OF WISCONSIN-MADISON, AND ARE PROVIDED 
TO THE STATE AS PART OF THE UNIVERSITY'S MISSION OF OUTREACH AND 
SERVICE TO THE EDUCATIONAL COMMUNITY.  THE UNIVERSITY HAS NO 
REASON TO BELIEVE THAT THE WIDA WORKS INFRINGE ON THE INTELLECTUAL 
PROPERTY RIGHTS OF ANY THIRD PARTY, OR ARE UNFIT FOR THE PURPOSES 
DESCRIBED IN THIS MOA; HOWEVER, DUE TO THE NON-COMMERCIAL NATURE 
OF THE UNIVERSITY IT CAN NOT PROVIDE WARRANTIES FOR THE WIDA WORKS, 
INCLUDING BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY, FITNESS 
FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT.  Neither Party shall be liable 
under this MOA for any special, consequential, indirect or incidental damages. 
 
TERMINATION 
 
 Each Party shall provide notice to the other, in writing, of any actual or perceived breach 
of any of the terms and conditions of this MOA.   
 
 The Parties shall have the right to terminate this MOA without cause at any time during 
the term by giving 60 calendar days written notice.  Upon termination, WCER shall be paid for 
all services (Schedule A) satisfactorily rendered up to the date of termination. Notwithstanding 
termination, the provisions on intellectual property, ownership and license; and confidentiality 
shall survive termination.   
 
 Each Party shall notify the other Party immediately upon receiving information at any 
time that lack of continued governmental funding or any other set of circumstances may prevent 
continuation of this project.  
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LIABILITY PROTECTION AND HOLD HARMLESS  
 
 The State of Wisconsin is self-funded for State liability purposes. The State's Self-funded 
Liability Program provides coverage against claims made as the result of the negligent acts of 
University officers, employees and agents. The State's liability protection is afforded under 
Wisconsin Statute 895.46 (1) and extends to all employees in the course and scope of their 
duties. 
 
 WCER agrees to provide liability protection for its officers, employees and agents while 
acting within the scope of their employment.  WCER further agrees to hold harmless the State, 
its officers, agents and employees from any and all liability, including claims, demands, losses, 
costs, damages, and expenses of every kind and description (including death), or damages to 
persons or property arising out of or in connection with or occurring during the course of this 
agreement where such liability is founded upon or grows out of the acts or omissions of any of 
the officers, employees or agents of the University of Wisconsin System while acting within the 
scope of their employment where protection is afforded by ss. 893.82 and 895.46(1), Wis. Stats. 
    
MISCELLANEOUS 
 
 This MOA may be amended at any time by mutual consent set forth in writing.   
 

In the event of a disagreement regarding the terms or implementation of this MOA, the 
Parties agree to discuss their dispute in good faith and make best efforts to achieve a mutually 
agreed-upon resolution.  

 
The State acknowledges that WCER is a research center/sub-unit of the University of 

Wisconsin System and therefore, is an agency of the State of Wisconsin Government. Nothing in 
this agreement shall be construed as waiving the sovereign immunity of the State of Michigan or 
the State of Wisconsin. 

 
WCER shall comply with all Federal and state laws. WCER and its subcontractors must 

not discriminate against an employee or applicant for employment with respect to hire, tenure, 
terms, conditions, or privileges of employment, or a matter directly or indirectly related to 
employment, because of race, color, religion, national origin, age, sex, height, weight, marital 
status, or a disability that is unrelated to the individual’s ability to perform the duties of a 
particular job or position.  Breach of this may be regarded as a material breach of the contract. 
WCER and its subcontractors shall comply with Federal and State of Wisconsin non-
discrimination laws, including the Wisconsin Fair Employment Act and similar Federal law.   
 
 Pursuant to MCL 423.321, the State may void this Agreement if WCER or one of its 
subcontractors appears on the Unfair Labor Practice register.     
  

WCER receives federal funds and is therefore subject to federal regulations regarding 
federal fund recipients. WCER certifies that it complies with all Federal funding certifications 
and assurances required by the U.S. Office of Management and Budget. WCER certifies that it 
and its principal officers are not debarred, suspended, proposed for debarment, declared 
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ineligible, or voluntarily excluded by any Federal department or agency from doing business 
with the Federal Government. WCER certifies that it is in compliance with the Federal 
Immigration Reform and Control Act and that it verifies the employment eligibility of all of its 
employees.  
 
ADDITIONAL TERMS 
 
1. Approval of New Subcontractors.   

a. Subcontractors. The State acknowledges that WCER has existing subcontracts for the 
provision of WIDA Consortium-wide services, including test development and test 
printing, distribution, scoring and reporting. WCER shall seek advance approval from the 
State for the use of any subcontractors for work specific to and solely for the benefit of the 
State. WCER, shall upon reasonable request, make all subcontract procurements 
documents available to the State for its review. WCER acknowledges that WCER 
subcontracts that are contrary the State’s procurement requirements may be grounds for 
the State to terminate this agreement. 

2. Relationship of the Parties.  

a. Independent Contractor. The Parties intend that an independent contractor relationship 
exist between the State and WCER, and that nothing in this MOA shall be construed as 
being inconsistent with that status and relationship. All individuals which WCER assigns 
to perform the Services shall be employees or subcontractors of WCER, and shall never be 
considered employees or individual agents or contractors of the State for any purpose.  No 
such WCER employees or agents are entitled to any of the rights, compensation or other 
benefits which the State may provide to its own employees. 

b. Non-Exclusive Services. The State does not agree to use the WCER exclusively for the 
performance of the Services or otherwise.  It is understood and acknowledged that the 
State is free to contract for similar services to be performed by other persons or entities so 
long as such services do not interfere with the performance of the obligations of the 
Parties under this MOA. 

3. Confidential Information.   

Each Party agrees to exercise reasonable efforts to maintain the confidentiality of any 
information disclosed by the other that is marked or designated as “confidential” or that due 
to the nature of the information and the circumstances of disclosure, a reasonable person 
would understand the information to be confidential information of the disclosing Party. This 
section does not apply to information that: 
 

a. Subject to disclosure under the federal, Michigan Freedom of Information Act 
(FOIA), or the Wisconsin’s open records law; or  

b. is available in the public domain or becomes available to the public through no act 
of the receiving Party; or  



7 
 

c. is independently known prior to disclosure or is discovered independently by an 
employee of the receiving Party who had no access to the information supplied by 
the disclosing Party under this agreement; or  

d. is made available to the receiving Party as a matter of lawful right by a third 
party; or  

e. is required to be disclosed by applicable law, administrative or judicial process. 

Each Party, including the employees, agents, or subcontractors of WCER, must use the same 
care to prevent unauthorized disclosure of confidential information as the Parties use to 
prevent disclosure of its own information of a similar nature.  Each Party will limit disclosure 
of the other Party’s confidential information to employees, agents, and subcontractors who 
must have access to fulfill the purpose of this MOA.  In the event of a suspected or actual 
breach, intrusion, or unauthorized access, use or disclosure of confidential information, either 
Party must (a) notify the other Party as soon as practicable; (b) promptly cure any 
deficiencies in its internal security controls; (c) comply with any applicable federal and state 
laws and regulations pertaining to unauthorized disclosures; and (d) cooperate to mitigate the 
effects.   
 

4. Non-Assignment.   

Neither Party may assign this MOA, nor its rights and duties hereunder, nor any interest 
herein without prior written consent from the other. 

5. Entire Agreement.   

This MOA constitutes the entire agreement between the Parties and supersedes all prior 
agreements, whether written or oral, with respect to the subject matter.  All appendices, 
attachments, schedules and exhibits referenced in this MOA are incorporated in their entirety 
and form part of this MOA.  

6. Non-Waiver.   

Failure by either Party at any time to require performance by the other Party or to claim 
breach of any provision of this MOA shall not be construed as a waiver of any subsequent 
breach nor affect the validity and operation of this MOA, nor prejudice either Party with 
regard to any subsequent action to enforce the terms of this MOA.  

7. Notices.   

Each person identified below is the primary contact for all communications in the 
performance of this MOA. All notices and other communications required or permitted under 
this MOA must be in writing and shall be considered given when delivered. Acceptable 
delivery methods include: hand delivery, email, fax with receipt of transmission, or by mail 
return receipt requested, addressed as follows (or any other address that is specified in writing 
by either Party):  
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  If to the State:  
  Douglas Collier 
  608 West Allegan Street 
  Lansing, Michigan 48909 
  517 241-4431 
  collierd1@michigan.gov 
 
  If to WCER:  
  Becki Kohl, WIDA Consortium  
  1025 West Johnson St, MD#23, Madison, WI 53706 
  608-890-2550 
  rtkohl@wisc.edu 
 
8. Amendments.   

The Agreement may not be modified or amended in any way except by an instrument in 
writing executed by authorized representatives of the University and the State.  The 
authorized representative to negotiate modifications and amendments for the State is:  

  If to the State: 
  Kevin Dunn 
  2nd Floor, Mason Building 
  PO Box 30026 
  Lansing, MI 48909 
  517-241-4225 

 dunnk3@michigan.gov 
 

  If to WCER:  
  Becki Kohl, WIDA Consortium  
  1025 West Johnson St, MD#23, Madison, WI 53706 
  608-890-2550 
  rtkohl@wisc.edu 
 
9. Audits.   

a. All records, regardless of physical form, and the accounting practices and procedures of 
WIDA and WCER relevant to this MOA are subject to examination by DTMB or its designee.  
DTMB or its designee may audit the relevant records of WCER to verify compliance with the 
MOA.  The financial and accounting records associated with the Agreement shall be made 
available to DTMB or its designee and the auditor general, upon request, during the term of 
the MOU and any extension of the MOA and for 3 years after the later of the expiration date 
or final payment under the MOA.  

 
b. In addition to the rights conferred upon the State in paragraph 9.a. and in accordance with 
MCL 18.1470, DTMB or its designee may audit WCER to verify compliance with the MOA.  
The financial and accounting records associated with the MOA shall be made available to 
DTMB or its designee and the auditor general, upon request, during the term of the MOA and 



9 
 

any extension of the MOA and for 3 years after the later of the expiration date or final 
payment under the MOA.  

10. Severability.   

If any provisions of this MOA should be invalid, illegal or unenforceable in any respect, the 
validity, legality and enforceability of the remaining provisions of this MOA shall not in any 
way be affected, impaired or prejudiced thereby.  

11. Force Majeure.  

Neither Party hereto shall be liable to the other for any loss of business or any other damages  
caused by an interruption of this MOA where such interruption is due to war, rebellion or 
insurrection; an act of God; fire; government statute, order or regulation prohibiting the 
performance of this MOA; riots; strikes, labor stoppages, lockouts or labor disputes to the 
extent such occurrences are not caused by the actions of the Party seeking relief under this 
Section; or other causes beyond the reasonable and respective control of WCER or the State.  

12. Headings and Titles.  

Any Article or Section headings in this MOA are for convenience of the Parties only and in 
no way alter, modify, amend, limit or restrict contractual obligations of the Parties. 

13. Counterparts.  

This MOA may be executed in one or more counterparts each of which shall be deemed to be 
an original, but all of which constitute one and the same MOA.  

a. No Third Party Beneficiary. Nothing in this MOA shall be intended to confer third 
party beneficiary status or rights, pursuant to MCL 600.1405 or under the common law, to 
any person or entity that is not a Party to this MOA.  

b. Media Releases.  News releases (including promotional literature and commercial 
advertisements) pertaining to this MOA or the project to which it relates that specifically 
single out the State of Michigan will not be made without prior approval by the State., and 
only in accordance with the instructions from the State. Neither Party may use the name or 
identifying marks of the other Party, or that Party’s employees, agents, or contractors, for 
publicity or advertising purposes without the advance permission of the other Party. 

 
Signer’s Representation. This MOA has been duly authorized, executed, and delivered by the 
Parties and constitutes a legal, valid and binding obligation upon each of them, enforceable in 
accordance with its terms.  Each person placing his or her signature below represents and 
warrants that he or she is the signatory duly authorized to execute this MOA on behalf of the 
State or the WCER, respectively. 

Schedule A 
 

STATEMENT AND PERFORMANCE OF WORK 
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WCER and the State will each year, develop an assessment schedule that will outline the high 
level project milestones and dates for the shipping, scoring and reporting deliverables.  The 
schedule dates will be finalized no later than 4 months prior to the State identified assessment 
cycle.   
 
The assessment schedule will include the identification of the testing year window, pre-coding, 
test ordering, test delivery, and test window dates, etc., The anticipated testing window for spring 
2014 is a 7-week window.  
 
The State will be responsible for informing Michigan’s LEAs of the annual testing year window 
dates and the LEAs’ corresponding task responsibilities, e.g. online ordering and corrections 
submissions. The State must take steps to encourage accurate ordering by Michigan’s LEAs in 
order to prevent over-ordering of test booklets.  
 
WCER will provide the professional services listed in paragraphs (a) through (c).  The 
professional services set forth below shall be performed: (i) using the requisite degree of skill, 
care and diligence; and (ii) in accordance with professional standards consistent with nationally 
recognized contractors performing similar professional services.  

 
a. WCER shall administer and score ACCESS for ELLs for the 2013/14 testing year and the 

future years covered under this MOA.  
  

i. WCER shall coordinate, secure and oversee and use its best efforts to provide error 
free printing, distribution, scoring and reporting of the ACCESS for ELLs test and 
other WIDA Consortium assessments.  In its distribution, WCER may include up to 
an additional 10% of test booklets to LEAs in order to accommodate fluctuations in 
ELL populations in larger districts.  Ordering and distribution algorithms, not to 
exceed overages of 10%, will be mutually agreed upon between the State and WCER.   

ii. WCER shall correct and provide replacement materials for any errors in the test 
booklets that materially affect the reliability or validity of the test at no cost to the 
State and Michigan’s LEAs. WCER shall issue an errata sheet for all errors that do 
not materially affect the reliability or validity of the test at no cost to the State and 
Michigan’s LEAs. 

iii. LEAs shall return tests for scoring and reporting.  Each district participating in testing 
will receive, within eight weeks after the receipt of all test material, the following 
paper reports:  

 

 District Frequency Distribution Report; 

 School Frequency Distribution Report;  

 Student Roster Report; 

 Teacher Report for each student 1-12; 

 Kindergarten Teacher Report for each K student; 

 Parent/Guardian Report for each student; 
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 Parent/Guardian & Teacher Report for Alternate ACCESS grades 1-12 

 

District data files will be posted to the WCER, or its subcontractor, web site.  
Districts may download the electronic data file, or receive the data on CD. 

 

WCER, or its approved subcontractor, will provide the State a data file containing 
demographic and scored data for each student tested. 

 

Answer documents will be stored for one year.  

 

b. WCER shall provide technical assistance and professional development to and in 
consultation with the State.  

i. Technical assistance  

1. Technical assistance (TA) shall consist of providing the State with analysis 
and consultation concerning Michigan’s ACCESS for ELLs test score data in 
relation to the State’s and Michigan’s LEAs’ Title I and III requirements and 
any future Title I or Title III requirements or NCLB requirements. 

2. Eight hours of off-site TA, per testing year, are included in the price of the 
ACCESS for ELLs assessment.  The State may obtain additional TA as 
needed at the daily rate specified in the Payment Schedule section in Schedule 
B. The State shall submit a purchase order to WCER to obtain additional TA. 

ii. Professional development   

1. The parties shall cooperatively develop a plan for offering professional 
development (PD) activities related to the administration of the ACCESS for 
ELLs assessment and use and classroom implementation of the WIDA ELP 
Standards by Michigan educators. The activities shall be geared toward 
helping the State and Michigan’s LEAs’ meet their Title I and III 
requirements.  

2. Ten (10) hours of on-site days PD, per testing year, are included in the price 
of the ACCESS for ELLs assessment, plus two half-days of Web-based 
training in the first year of membership. The total number of PD participants 
and the location of the on-site training will be determined by the State.   

i. WCER will send electronic copies of all course/training materials for 
included PD days to the State at least 7-days in advance of the training.  
The electronic materials will include printing and room set-up 
instructions.  The State shall be responsible for any participant 
registration and making and distributing all necessary hard copies of 
course/training materials. 

ii. The State is responsible for local expenses (e.g., rental of meeting space, 
participants per diems, substitute teachers, etc.).  The State is not 
responsible for any expense incurred by WCER, or its employees for the 
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on-site professional development activities, including but not limited to, 
travel expenses and meal reimbursement.  

iii. The State may obtain additional PD as needed at the daily rate specified 
in the Payment Schedule section in Schedule B. The State shall submit a 
purchase order to WCER to obtain additional PD. 

iv. The State agrees to reimburse WCER for actual expenses incurred due to 
the State’s cancellation of jointly scheduled professional development. 

c. WCER shall provide the WIDA – ACCESS Placement Test (W-APT) for determining 
appropriate initial placement of English language learners for the length of the contract.  
WCER will make the W-APT available as a paper and pencil assessment for five grade 
spans (kindergarten, 1—2, 3—5, 6—8, 9—12).  The W-APT shall be implemented as an 
assessment that is locally administered and scored by a local test administrator.  WCER 
shall provide the W-APT in a PDF format on WIDA’s secure website to be downloaded, 
printed, and duplicated for use by district or school staff as needed.  WCER will also 
provide systems and schools the option of purchasing a reproducible master copy of the 
W-APT.  It is understood that the no-cost online materials for the placement test include 
administration and interpretation guidance.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Schedule B 
 

INVOICE AND PAYMENT 
 

PAYMENT SCHEDULE  
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For professional services rendered in accordance with this MOA and the Statement and 
Performance of Work in Schedule A, the State shall pay WCER the following fees: 
 

d. The State will pay WCER to administer and score ACCESS for ELLs. Michigan’s 
estimated test population, as follows:  

 
Testing Year Base Price – Per Test 

Scored 
Est. Tested Population Total Est. Cost 

2013/14 Not to Exceed $23 80,000 $1,840,000 
2014/15 Not to Exceed $25 82,000 $2,050,000 
2015/16 Not to Exceed $25 83,000 $2,075,000 

  
e. WCER will invoice the State for the printing and distribution costs of unused tests 

ordered, printed and distributed in excess of 115% of the number of actual students 
tested.  
 

f. The daily rate for additional TA or PD is not-to-exceed:  
 
2013/14 testing year - $4,000 for the first day and $2,500 for all subsequent days.  
2014/15 testing year - $5,000 for the first day and $3,500 for all subsequent days.  
2015/16 testing year - $6,000 for the first day and $3,500 for all subsequent days.   

 
INVOICE PROCEDURE 
 

a. WCER will submit to the State, twice a year, an invoice setting forth all applicable 
charges for the billing interval, itemized for deliverables provided and services 
performed.   
  

b. For the administration and scoring of ACCESS for ELLs, WCER shall invoice the State 
for 50% of the cost of the estimated total testing population in November of each testing 
year, and shall invoice the State for the balance of the cost, based on the actual number of 
students tested, upon completion and delivery of the annual testing reports.   
 

c. For additional TA and PD training, WCER shall invoice the State within 45 days from 
the last day of the training period.   
 

d. Any overpayment will be, at the sole discretion of the State, refunded to the State, or 
credited to the State account with WCER for use in the subsequent year(s).    
 

e. The State will remit payment on undisputed invoices within 45 days from receipt.    
 

f. If the State disputes the accuracy of any invoice delivered by the WCER, the State shall, 
within 30 business days of receipt, deliver a written notice and explanation of such 
dispute to the WCER.  The WCER shall meet with the State to review the invoice and 
account within 20 business days.   
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MISCELLANEOUS 
 
WCER may use up to 1.5% of the total contract amount to cover the cost of the following events 
and activities which will be conducted in compliance with UW-Madison cost regulations and 
policies governing meals and alcoholic beverages. Documentation for these expenses will be 
retained for three years and will be available for review if requested. Events and activities 
include: WIDA-Sponsored events at key professional conferences to discuss WIDA activities 
and services, working dinners with SEA or potential SEA partners or other key Consortium 
partners, and other events intended to further the WIDA Consortium’s goals and objectives. 

 
 
TAXPAYER ID  
 
WIDA’s federal employer ID number is:  39-1805963 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Schedule C 
 

Education Record Release and Data Use Agreement 
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This educational record release and data use agreement is between the State of 
Michigan, DTMB-Procurement, on behalf of the Division of Accountability Services (State) 
Michigan Department of Education (“MDE”) and The Board of Regents of the University of 
Wisconsin System, on behalf of the University of Wisconsin-Madison’s Wisconsin Center for 
Education Research (“WCER”). 
 

Title I and Title III of the Federal Education and Early Development Act (The No Child 
Left Behind Act of 2001 or “NCLB”) establish Federally-supported education programs and 
activities related to English language instruction, acquisition and achievement; require local 
educational agencies and institutions to evaluate and report the biennial progress made by limited 
English proficient children; and require State education agencies (“SEAs”) to develop annual 
measurable achievement objectives for limited English proficient children that relate to these 
children’s development and attainment of English proficiency while meeting challenging State 
academic content and student academic achievement standards.  
 

The Family Education Rights and Privacy Act (“FERPA”) allows educational agencies 
and institutions to disclose personally identifiable information (“Confidential Data”) from the 
education records of students, without consent of students or parents, to authorized 
representatives of SEAs in order to evaluate and comply with these federal programs and legal 
requirements. 20 U.S.C. § 1232g(b)(1)(C) and (b)(3) and 34 C.F.R. § 99.31(a)(3) and § 99.35. 
 

Concurrently with its entry into this educational record release and data use agreement, 
the State and WCER are entering into a memorandum of agreement (“MOA”) to provide 
services relating to the State’s federal requirements under NCLB, including, but not limited to 
the administration and scoring of the ACCESS for ELLS English language proficiency 
assessment (“Evaluation Services”).  
 

The MOA, by its terms, establishes WCER and its subcontractors as authorized 
representatives of MDE with respect to the Evaluation Services provided by WCER.  
 

WCER wishes to obtain access to and collect personally identifiable information from the 
education records of students without the consent of the students or their parents during the 
performance of these Evaluation Services and the State wishes to acquire these Evaluation 
Services, while protecting the privacy of students and parents within Michigan.   
 
The Parties therefore agree as follows: 
 
1. Acknowledgment of Release of Confidential Data and Description of Use. 
 
The parties acknowledge that the State is releasing Confidential Data to WCER for the purposes 
outlined in Section 3(H) below, and that the release of the State’s Confidential Data to WCER is 
necessary for the completion of Evaluation Services. The personally identifiable information to 
be disclosed is attached to this agreement as Exhibit A. WCER shall notify the State and the 
State shall provide written consent, if approved, of any changes to the list of disclosed 
information necessary for the provision of Evaluation Services.  
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WCER will use personally identifiable information from education records in order to facilitate 
the administration, scoring and reporting of individual student assessments and to connect 
student records from year to year in order to establish a longitudinal data set that can be used for 
the evaluation purposes described in this section. Once student records are connected, only de-
identified data and/or aggregated data will be used for evaluation activities. 
 
2.  Designation of Authority.  
 
The State hereby designates WCER and its subcontractors as authorized representatives of the 
State with respect to the provision of Evaluation Services and, specifically, the use of personally 
identifiable information disclosed under this agreement. 
 
3.  Receiving Institution Obligations. 
 
The undersigned receiving institution, WCER, agrees to abide by the following guidelines. 
 

A. WCER shall not share these Confidential Data with anyone, except those employees of 
WCER’s WIDA Consortium and WIDA Consortium’s subcontractors, including 
MetriTech, Inc. (“Authorized Users”) that are directly involved and have a legitimate 
interest in providing Evaluation Services according to the terms of the MOA. 

B. WCER shall require all Authorized Users to comply with FERPA and other applicable 
state and federal student privacy law. WCER shall require and maintain confidentiality 
agreements with each Authorized User of Confidential Data. The terms of the Authorized 
User confidentiality agreements shall contain, at a minimum, the terms and conditions of 
this educational record release and data use agreement. A copy of the current WCER 
employee confidentiality agreement is attached to this agreement as Exhibit B. 

C. WCER shall protect Confidential Data in a manner that does not permit personal 
identification of students and their parents by anyone except those bound by this 
agreement and the State. WCER shall store all Confidential Data on secure data servers 
using current industry best practices. WCER shall notify the State as soon as practicable 
if it learns of any security breach to the server containing the Confidential Data or of any 
disclosure of Confidential Data to anyone other than WCER Authorized Users or the 
State officials authorized to receive Confidential Data. WCER shall cooperate and take 
all reasonable means prescribed by the State to secure any breaches as soon as 
practicable. 

D. WCER shall not redisclose State Confidential Data to any other party without the prior 
consent of the parent or eligible student. 

E. WCER certifies that it has the capacity to restrict access to Confidential Data solely to 
Authorized Users and ensure that the Confidential Data is accessed only for the purposes 
described in this MOA. A copy of WCER’s Standard Security Policies and Procedures is 
attached to this agreement as Exhibit C. 
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F. WCER shall destroy all Confidential Data within 45 days after it is no longer needed to 
perform the Evaluation Services described in this agreement, upon the State’s request, or 
upon termination of this agreement, whichever occurs first or unless otherwise agreed 
upon in writing. WCER shall provide written verification of the data destruction to EA 
within 45 days after the data is destroyed. 

G. WCER shall permit the State, at the State’s cost, to audit, upon reasonable request, that it 
is complying with the Standard Security Policies and Procedures in Exhibit C and/or that 
it has destroyed the data as verified. 

H. WCER shall collect and use the Confidential Data only for the purpose to help the State 
carry out an audit or evaluation of Federal and State supported education programs and to 
comply with the Federal legal requirements related to the activities outlined in the MOA, 
including but not limited to, activities related to the development, administration, scoring 
and reporting of the annual assessment of student English proficiency, activities related to 
the evaluation of Federally-supported education programs and activities related to 
English language instruction, acquisition, assessment and achievement; and the 
development of accountability measures and models for limited English proficient 
children that relate to these children’s development and attainment of English proficiency 
while meeting challenging State academic content and student academic achievement 
standards.  

I. WCER shall obtain prior written approval from the State before accessing Confidential 
Data for activities beyond the scope specified in Section H, above, but consistent with the 
State’s federal and state requirements. Any Confidential Data collected by WCER under 
activities approved by the State under this section, which is not regularly collected within 
the scope of Section H, above, but is consistent with the activities of Section H, shall be 
subject to the terms and conditions of this agreement.  

J. WCER shall obtain from the University of Wisconsin-Madison Institutional Review 
Board either approval or a determination of exemption for all research conducted using 
Confidential Data where required by law and/or University policy. 

K. If WCER becomes legally compelled to disclose any Confidential Data (whether by 
judicial or administrative order, applicable law, rule or regulation, or otherwise), then 
WCER shall use all reasonable efforts to provide the State with prior notice before 
disclosure so that the State may seek a protective order or other appropriate remedy to 
prevent the disclosure; provided, however, that WCER will use all reasonable efforts to 
maintain the confidentiality of Confidential Data. If a protective order or other remedy is 
not obtained prior to when any legally compelled disclosure is required, WCER will only 
disclose that portion of Confidential Data that it is legally required to disclosed. 

4. Permission to Use data. 

The State acknowledges that by entering into this agreement it is approving, in writing, of 
WCER’s use of these Confidential Data within the scope of purposes outlined in this agreement 
and Section 3H, above.  
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5. Transfer Protocol. 

The parties shall work cooperatively to determine the proper medium and method for the transfer 
of Confidential Data between each other. The party receiving Confidential Data shall confirm the 
transfer of Confidential Data and notify the transferring party as soon as practicable of any 
discrepancies between the actual data transferred and the data described in this agreement. 

6.  Remedies. 

WCER acknowledges that the breach of this Agreement on its part may result in irreparable and 
continuing damage to the State for which money damages may not provide adequate relief. In the 
event of a breach or threatened breach of this Agreement by WCER, the State, in addition to any 
other rights and remedies available to it at law or in equity, may be entitled to preliminary and 
permanent injunctions, enjoining and restraining the breach or threatened breach. 

7.  Binding Effect and Assignability. 

The rights and obligations of each party under this Agreement shall be binding upon that party 
and its respective successors and assigns. 

8.  Waiver.   

The failure by one party to require performance of any provision shall not affect that party's right 
to require performance at any time thereafter, nor shall a waiver of any breach or default of this 
Agreement constitute a waiver of any subsequent breach or default or a waiver of the provision 
itself. No modification, amendment, waiver or release of any provision of this Agreement or of 
any right, obligation, claim or cause of action arising from this Agreement shall be valid or 
binding for any purpose unless in writing and duly executed by the party against whom they are 
asserted. 

9.  Severability.  

Any provision of this Agreement that is declared invalid by a court of competent jurisdiction or 
by operation of law, shall not affect the validity or enforceability of any other provision of this 
Agreement. 

10. Term. 

The term of this Agreement shall be the same as the term of the MOA. 

 

11. Data Custodians. 

The following individuals are the designated data custodians for their respective entities with 
respect to this educational record release and data use agreement: 

For WCER – WIDA Consortium   For MetriTech, Inc. 
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H. Gary Cook      Susan Feldman 
Research Director      Vice President of Operations 
1025. W Johnson St., MD#23    4106 Fieldstone Road 
Madison, WI 53706     Champaign, IL 61822 
Phone: 608-890-0471     Phone: 217-398-4868 
Email: hcook@wisc.edu    Email: sfeldman@metritech.com 
 

This educational record release and data use agreement will become effective once the State and 
WCER both sign it. The date of this agreement shall be the date on which it is signed by the last 
party to sign it.  

 

For Michigan Department of Education   
 
 
              
Name        Date 
Title      
Michigan Department of Education    
           
 
 
For WCER 
 
 
             
William Barker      Date 
Director, Office of Industrial Partnerships  
University of Wisconsin-Madison 

 
 
 
 
 
 
 
 
 

Schedule D 
 

WIDA Consortium Board 
 
The State is a WIDA Consortium Member as an added benefit of approving (and purchasing) the 
WIDA Consortium ACCESS for ELLs English language proficiency test as an evaluation 
measure for meeting annual state and local Title I and III requirements. The State shall have one 
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seat on the WIDA Consortium Board and is expected to participate in WIDA Consortium Board 
activities.  

 
1. Definitions. 

a. SEA – “SEA” means state educational agency and includes each state’s education 
Superintendent. 

b. LEA – “LEA” means local educational agency and includes any educational 
agency within a WIDA Consortium Member state subject to the requirements of 
Titles I and III of NCLB. 

c. WCER – “WCER” means Wisconsin Center for Education Research at the 
University of Wisconsin-Madison. 

d. WIDA Consortium – “WIDA Consortium” means the operational unit of the 
Wisconsin Center for Education Research at the University of Wisconsin-
Madison, which offers educational services related to English language learners 
and academic English language proficiency for pre-kindergarten through grade 
12. 

e. WIDA Consortium Member – “WIDA Consortium Member” means any state 
educational agency that approves and/or purchases the Core Package of WIDA 
Consortium educational services to satisfy the state and local educational agencies 
requirements of Title I and Title III of the Elementary and Secondary Education 
Act, as amended by the No Child Left Behind Act of 2001 (NCLB), which pertain 
to: the academic assessment of limited English proficient students; the academic 
assessment of English language proficiency; the development and meeting of 
annual measurable achievement objectives for limited English proficient students 
and the building and enhancement of capacity to offer programs that assist limited 
English proficient students in obtaining academic English language proficiency. 

f. WIDA Consortium Board Member – “WIDA Consortium Board Member” means 
any person appointed to the WIDA Consortium Board according to the Board 
Member Appointment subsection below, see sec. 3a. 

g. Core Package - “Core Package” means the educational services offered by WCER 
under the name WIDA Consortium to WIDA Consortium Members, namely: 
technical assistance and professional development associated with implementing 
the WIDA English Language Proficiency Standards for English Language 
Learners in Pre-Kindergarten through Grade 12; the printing, distributing, 
scoring and reporting of the ACCESS for ELLs English language test; the WIDA 
ACCESS Placement Test (W-APT),  and technical assistance and professional 
development associated with administering and interpreting the ACCESS for 
ELLs English language test and test results. WIDA Consortium Members all 
receive the same Core Package of educational services.                        
Individual member States may contract with WCER to obtain enhancements to 
the Core Package for additional charges. 

2. Purpose. 
a. Advisory - The WIDA Consortium Board serves as an advisory board to the 

WIDA Consortium operational leadership. The WIDA Consortium leadership 
solicits input on and the WIDA Consortium Board offers guidance and support on 
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the annual offering of the Core Package of WIDA Consortium educational 
services. 

b. Collaborative - The WIDA Consortium Board provides an organized opportunity 
for SEAs to associate and address common issues relating to English language 
learners, the academic English language proficiency of pre-kindergarten through 
grade 12 students and other issues related to SEA and LEA requirements of Titles 
I and III of NCLB. 

3. Structure. 
a. Board Member Appointment 

i. WIDA Consortium Member – Each WIDA Consortium Member should 
appoint one SEA representative to the WIDA Consortium Board.  

ii. Additional Appointments  
1. Wisconsin and Illinois – The SEAs of Wisconsin (WDPI) and 

Illinois (ISBE) are each entitled to appoint one additional 
representative to the WIDA Consortium Board. The additional 
appointee may be either a state or local educational agency 
employee. 

2. Rotating LEA Appointments – The WIDA Consortium Board will 
consist of two LEA representatives. Each WIDA Consortium 
Member other than WDPI and ISBE is entitled, based on its 
respective WIDA Consortium membership seniority, see sec. 6 
below, to appoint one LEA representative for a term of two years.  

b. Term of WIDA Consortium Board Members – Other than the Rotating LEA 
Appointments, who serve two year terms, each WIDA Consortium Board 
Member will serve until replaced by their respective SEA or until their SEA is no 
longer a WIDA Consortium Member. 

c. Removal of WIDA Consortium Board Members - WIDA Consortium Board 
Members may only be removed by their respective SEA. An SEA will appoint a 
successor member to the WIDA Consortium Board if that SEA removes its 
appointed member. 

d. Compensation – Members of the WIDA Consortium Board do not receive 
compensation.  

4. Operations. 
a. General - WCER, through the WIDA Consortium will facilitate the activities of 

the WIDA Consortium Board. WCER will provide the necessary personnel to 
serve as a liaison between the WIDA Consortium Board Members and the WIDA 
Consortium. 

b. Meetings – the WIDA Consortium will hold the following WIDA Consortium 
Board meetings: 

i. Annual Meeting - WCER will conduct an annual gathering of the WIDA 
Consortium Board. The gathering will be held in late spring.  

ii. Committee Meetings - WCER will conduct committee meetings of the 
WIDA Consortium Board as provide below in the Committees subsection 
below, see sec 5.c. 

iii. Special Meetings – WCER will conduct special meetings concerning the 
ongoing development and review of the annual offering of the Core 
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Package of WIDA Consortium educational services as necessary. WCER 
may hold special meetings either in person or via teleconference. 
Attendance at special meetings may be held to a limited number of WIDA 
Consortium Board Members 

c. Communications  
i. General - WCER will provide the necessary infrastructure to facilitate the 

WIDA Consortium Board activities. 
ii. Meeting Summaries – WCER will maintain meeting notes and provide 

meeting summaries to the WIDA Consortium Board Members after any 
WIDA Consortium Board meeting. 

d. Costs  
i. General – WCER will pay the costs associated with operating the WIDA 

Consortium Board. 
ii. Travel Expenses – WCER will pay for/reimburse WIDA Consortium 

Board Members’ travel expenses incurred in connection with attending a 
WIDA Consortium meeting. If any SEA wants to bring additional people 
to a WIDA Consortium meeting, that SEA will be responsible for these 
peoples’ travel expenses. In the first year an SEA becomes a WIDA 
Consortium Member WCER will pay for/reimburse the travel costs of one 
additional person from that state to attend the WIDA Consortium Board 
annual meeting. All travel expense reimbursements will be made in 
accordance with State of Wisconsin guidelines. 

e. Fiscal Impact – The activities of the WIDA Consortium Board will have no direct 
fiscal impact on individual WIDA Consortium Members without an additional 
written agreement between the individual WIDA Consortium Members and 
WCER. If WIDA Consortium Board Members recommend and the WIDA 
Consortium adopts any changes to the Core Package of WIDA Consortium 
educational services that affect the price of the Core Package, then no price 
change will take effect until the individual WIDA Consortium Members execute 
written agreements with WCER that reflect these changes.  

5. Activities. 
a. General – The activities of the WIDA Consortium Board include the following: 

i. Attendance at the annual WIDA Consortium Board meeting; 
ii. Participation on WIDA Consortium Board committees as determined by 

this section; and 
iii. Participation at special meetings conducted by the WIDA Consortium 

b. WIDA Consortium Board Meetings - WCER, through the WIDA Consortium will 
coordinate the meetings of the WIDA Consortium Board. 

i. Meeting Agendum – the WIDA Consortium will set the agenda for any 
WIDA Consortium Board meetings. 

ii. Meeting Activities  
1. Presentations – the WIDA Consortium will present updates on 

WIDA Consortium activities related to the implementation, 
research and development of the WIDA Consortium Core Package. 

2. Discussion and Review Groups - the WIDA Consortium will 
facilitate discussion groups on targeted topics related to the 
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implementation, research and development of the WIDA 
Consortium Core Package. The discussion groups are an 
opportunity for WIDA Consortium Board Members to provide 
input to the WIDA Consortium and to interact and exchange ideas 
with other SEAs.  

3. Policy Orientation and Priority Setting – the WIDA Consortium 
may poll the WIDA Consortium Board in order to ascertain the 
position of WIDA Consortium Board members on issues related to 
the policy orientation and priorities of the implementation, 
research and development of the Core Package. Each WIDA 
Consortium Board Member present will receive one vote. The 
votes will be recorded by the WIDA Consortium.  

c. Committees  
i. Executive Committee – The Executive committee is a standing committee: 

1. Purpose – The purpose of the Executive Committee is  
a. To provide input to WIDA Consortium on setting WIDA 

Consortium Board meeting agendum, and 
b. To vet policy and priority issues related to the 

implementation, research and development of the WIDA 
Consortium Core Package in greater detail than the full 
WIDA Consortium Board. 

2. Makeup – The Executive Committee will consist of one WDPI and 
one ISBE SEA representative, one SEA representative from each 
of the five WIDA Consortium Member regions and one LEA 
representative. The LEA representative will be appointed by the 
full WIDA Consortium Board. The criteria for selecting the LEA 
representative include: employment in a large size school 
district/division; and familiarity with the WIDA Consortium. 

3. WIDA Consortium Member Regions – The WIDA Consortium 
Member regions are as followed: 

a. Region A – Vermont, Wyoming, South Dakota, Maine, 
New Hampshire, and Montana. 

b. Region B – North Dakota, District of Columbia, 
Mississippi, Delaware, Rhode Island, and Kentucky. 

c. Region C – Missouri, Alaska, Hawaii, Northern Mariana 
Islands and Alabama. 

d. Region D – Oklahoma, Pennsylvania, New Jersey, New 
Mexico, Massachusetts and Maryland. 

e. Region E – Minnesota, Georgia, Virginia, Colorado, 
Nevada, Michigan and North Carolina 

4. Meetings – the Executive Committee will meet every year in late 
Fall at a place to be determined by the committee. The WIDA 
Consortium may request that the committee meet for a half day 
meeting the day before the annual WIDA Consortium Board 
meeting in late spring. 
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ii. Ad Hoc Committees – the WIDA Consortium and the WIDA Consortium 
Board may form ad hoc committees to address specific issues as 
necessary. 

6. WIDA Consortium Membership Seniority 
a. The following table is used to determine when a SEA can appoint and LEA Board 

member 

Member Order State Appointment Years 
1 Delaware1 04/05 and 05/06 
2 District of Columbia 04/05 and 05/06 
3 Rhode Island 06/07 and 07/08 
4 Alabama2 06/07 and 07/08 
5 Vermont2 08/09 and 09/10 
6 New Jersey2 08/09 and 09/10 
7 Maine2 10/11 and 11/12 
8 Georgia2 10/11 and 11/12 
9 New Hampshire2 12/13 and 13/14 
10 Oklahoma 12/13 and 13/14 
11 Kentucky 14/15 and 15/16 
12 North Dakota 14/15 and 15/16 
13 Pennsylvania 16/17 and 17/18 
14 Virginia 16/17 and 17/18 
15 South Dakota 18/19 and 19/20 
16 North Carolina 18/19 and 19/20 
17 Mississippi 20/21 and 21/22 
18 Hawaii 20/21 and 21/22 
19 New Mexico 22/23 and 23/24 
20 Wyoming 22/23 and 23/24 
21 Missouri 24/25 and 25/26 
22 Minnesota 24/25 and 25/26 
23 Alaska 26/27 and 27/28 
24 Montana 26/27 and 27/28 
25 Maryland 28/29 and 29/30 
26 Massachusetts 28/29 and 29/30 
27 Northern Mariana 

Islands 
30/31 and 31/32 

27 Colorado 30/31 and 31/32 
29 Nevada 32/33 and 33/34 
30 Michigan 32/33 and 33/34 
31 New State 34/35 and 35/36 
32 New State 34/35 and 35/36 

                                            
1 Wisconsin is the senior member state, but does not appoint a rotating LEA member. 
2 Vermont, Maine, New Hampshire and Illinois follow Rhode Island in member seniority. Vermont, Maine 
and New Hampshire have agreed to stagger their Rotating LEA appointments in order to avoid regional 
concentration of LEA representation on the Board. Illinois does not appoint a rotating LEA member. 
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