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NOTICE OF CONTRACT NO.  071B6600104 

 

between 
 

THE STATE OF MICHIGAN 
 

and 
 

NAME & ADDRESS OF CONTRACTOR PRIMARY CONTACT EMAIL 

Gordon Food Services, Inc Mark Ricks Mark.Ricks@gfs.com 

P.O. Box 1787 PHONE VENDOR TAX ID # 
(LAST FOUR DIGITS ONLY) 

Grand Rapids, MI 49501 517-937-4542 9848 
 

STATE CONTACTS AGENCY NAME PHONE EMAIL 

PROGRAM MANAGER 
DHHS – Shawono Center 

DHHS – Bay Pines 
LARA 

Steven Johnston
Pam Mlostek 
LeAnn Droste 

989-344-5000 
906-789-7225 
517-373-3847 

JohnstonS@michigan.gov 
MlostekP@michigan.gov 
DrosteL1@michigan.gov 

CONTRACT 
ADMINISTRATOR DTMB Steve Rigg 517-284-7043 RiggS@michigan.gov 

 

CONTRACT SUMMARY 

DESCRIPTION: Prime Vendor Food and Supplies (HPS #99-School Food Purchasing Program) – Department of Health 
and Human Services and the Department of Licensing and Regulatory Affairs 

      
INITIAL TERM   EFFECTIVE DATE INITIAL EXPIRATION DATE AVAILABLE OPTIONS 

1 year July 26, 2016 June 30, 2017 2 – 1 year 

PAYMENT TERMS F.O.B. SHIPPED TO 

1% 10, NET 45 Delivered Various locations 

ALTERNATE PAYMENT OPTIONS EXTENDED PURCHASING 

   ☐ P-card    ☐ Direct Voucher (DV)          ☐ Other  ☐ Yes       ☒ No 
MINIMUM DELIVERY REQUIREMENTS 

$500.00 minimum delivery once a week 
MISCELLANEOUS INFORMATION 
If there is a conflict between documents, the order of precedence is: (a) first, this Contract, excluding its schedules, 
exhibits, and Schedule A – Statement of Work; (b) second, Schedule A – Statement of Work as of the Effective Date; (c) 
third, schedules expressly incorporated into this Contract as of the Effective Date; and (d) fourth, all documents and 
schedules incorporated into this Contract as part of the consortium agreement.  NO TERMS ON CONTRACTOR’S 
INVOICES, ORDERING DOCUMENTS, WEBSITE, BROWSE-WRAP, SHRINK-WRAP, CLICK-WRAP, CLICK-
THROUGH OR OTHER NON-NEGOTIATED TERMS AND CONDITIONS PROVIDED WITH ANY OF THE CONTRACT 
ACTIVITIES WILL CONSTITUTE A PART OR AMENDMENT OF THIS CONTRACT OR IS BINDING ON THE STATE 
FOR ANY PURPOSE.  ALL SUCH OTHER TERMS AND CONDITIONS HAVE NO FORCE AND EFFECT AND ARE 
DEEMED REJECTED BY THE STATE, EVEN IF ACCESS TO OR USE OF THE CONTRACT ACTIVITIES REQUIRES 
AFFIRMATIVE ACCEPTANCE OF SUCH TERMS AND CONDITIONS.

 

ESTIMATED CONTRACT VALUE AT TIME OF EXECUTION $730,000.00 
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For the Contractor:  
 
 
___________________________________                                        __________________ 
Mark Ricks                           

National Account Manager; Healthcare 

Gordon Food Service, Inc. 

 
                                         
 
 
 
 
 
 
For the State:  
 
 
___________________________________                                        __________________ 
Rebecca Cook 

DTMB Commodities Division Director      

State of Michigan 
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STATE OF MICHIGAN 
 

SCHEDULE A 
STATEMENT OF WORK 
CONTRACT ACTIVITIES 

 
1. General Requirements 
1.1. Product Specifications 
This Contract serves State agencies that are also HPS members purchasing food items to be prepared and 
served to people who qualify for the K-12 School Lunch Program. 
 
The State of Michigan requires a Contract for various food and disposable paper products and supplies that have 
been approved for purchase.   
 
The Contractor shall provide the food and disposable paper products and supplies as specified and deliver in 
the time frame as described in section 6.1. 
 
1.2. Recall Requirements and Procedures 
In the unlikely event that a Hospital Purchasing Service (HPS) Member purchases a product that is involved in 
a manufacturer recall, the Member’s Contractor Customer Service/Chain Account Representative will contact 
the Program Manager immediately after Contractor is aware of the recall by phone, fax or email with an urgent 
product recall notice.  A subsequent mailing detailing the recall and the steps to follow regarding the recalled 
product will follow this notice. 
 
For everyone’s protection, the Contractor requests that any HPS Member call their representative for clarification 
if they hear of a product recall and suspect that their inventory may be involved. 
 
Please see Attachment A - PROACT Recall Process Overview. (Product Recall Occurrence Activity Coordination 
Team) 
 
1.3. Quality Assurance Program 
Hazard Analysis Critical Control Point (HACCP) is a management system in which food safety is addressed 
through the analysis and control of biological, chemical, and physical hazards from raw material production, 
procurement and handling, to manufacturing, distribution and consumption of the finished product. 
 
The Contractor cannot accept any of the following products for return, however, where appropriate, credits will 
be issued. 
 

 Produce (fresh cut potatoes, mushrooms, Markon/RSS vegetables, head lettuce, Markon/Fresh 
Express salads, wet salads, herbs, grapes, and fresh soups) 

 Fresh juices 
 Dairy Products (milk, eggs, yogurt, cream cheese, cottage cheese) 
 Fresh chicken products 
 Fresh ground beef, fresh steaks, boxed beef products 
 Frozen buttermilk biscuit dough 
 Refrigerated dressings 



CONTRACT #071B6600104  
 

4 
Rev. 5/2016 

 

 

 Ice Cream 
 Any cooler items that have been out of the Contractor’s possession (Ex: the date of return does not 

match the date on the pick sticker) 
 Cooler products that are no longer cold (above 45° F) 

 Products that are excessively damaged 
 Frozen items with excessive evidence of thaw/refreeze 
 Frozen items with excessively damaged packaging 

 
1.4. Incentives 

a. GFS Committed Purchasing Program:  An HPS member that agrees to commit 90% of its purchasing, 
by dollar volume, to The Contractor.  It shall include 90% of total dollars purchased from the following 
categories, or 90% of total dollars purchased regardless of categories. 
 
Grocery    Frozen   Produce 
Canned Fruits   French Fries  Bulk and Processed Fresh Fruits 
Canned Vegetables  Frozen Juices  Bulk and Processed Fresh Vegetables 
 
Frozen Entrees   Meats   Dairy 
Pizza Products   Raw Beef Patties  Block Cheese Products 
Burritos    Cooked Beef Patties Sliced & Shredded Cheese 
 
Poultry Products  Seafood   Disposables 
Chicken or Turkey Patties  Filets & Portions  Trays 
Chicken or Turkey Nuggets Nuggets & Sticks  Servicewear and Foodservice Paper 
 
In exchange for this commitment, Contractor will issue semi-annual credit memos to members, calculated 
at 1.25% of the total purchases during each 6-month period of June – November and December – May.   
 
With the advent of commodity distribution through commercial products and broad line distribution, 
Contractor is also offering an additional .25% on ALL purchases (commodity and non-commodity).  
Commitment to purchase all proprietary products received by the school districts under the USDA 
Commodity Program and priced under the HPS agreement will be included in the calculation for the 90% 
commitment level. 
 
Rebates will be issued within 30 days after each 6-month period of Contractor/HPS School Contract.  All 
purchases from the Contractor, under any other HPS contract, count as purchase volume for purposes 
of this calculation, except for Boxed Beef items. 
 
Account must be “current” (within payment terms) before commitment incentive will be paid.  Any incurred 
finance charges will be withheld from said rebate.  Finance charges are accrued at 1.5% the past due 
balance at the end of the month or 18% annually. 
 

b. Quick Pay Incentive:  Contractor is offering a 1% 10 day early pay incentive. Advanced notification 
to the HPS member’s sales person of intent to participate in this incentive must be made. After 
Contractor has been notified, HPS Member may deduct 1% off the payment of invoices, if the 
mailing is post marked within 10 days of the invoice. 
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2. Service Levels 
2.1. Training and Education 

a. GFS School Seminars:  The GFS School Symposiums may be held throughout the Contractor 
marketing area and are available to HPS members. These seminars are designed for school 
directors and managers, focusing on the current trends and offering ideas and products that fit these 
trends.  If offered, these seminars will count for Continuing Education Credits for the American 
School Food Service Association. 
 

b. Vendor Coupon Rebate Tracking:  Vendor Coupon Rebate is a system that allows Contractor to 
track purchases of all products with current manufacturer rebates.  The purchases will be 
accumulated for the total effective period of the coupon.  Contract recap will accompany an original 
manufacturer coupon and the manufacturer will accept the recap as proof of purchase.  The member 
must sign the original copy and submit for reimbursement. 
 

c. Nutrition Resource Center Educational Services:  The following marketing services are available to 
HPS Members at a free or reduced cost.  Contact the Nutrition Resource Center for current price when 
applicable. 

 Nutrition Resource Center - The NRC is the source for nutrition and food safety information. Our 
group of Registered Dietitians is available to all HPS Members, Monday through Friday, 8am-5pm 
EST by calling 1-800-968-4426 or emailing nrc@gfs.com. 
 

d. Making the Grade: This book and CD is a complete resource for marketing and planning of any 
foodservice program.  Tools include monthly, weekly, and daily menu suggestions USDA meal criteria, 
nutrition information, menu templates, and recipes. 
 

e. Great for Schools Web Link:  A link to several of the Educational resources available from Contractor 
Experience® including: 

 Education In-services- Designed to save time and money while effectively training employees.  
Each training includes pre and post test, attendance sheets, outlines, activity ideas, certificates of 
completion and connections to additional resources. 

 School Breakfast Tool Kit – This tool kit will help kick-start current school breakfast programs or 
implement a brand new one. 

 Food Allergen Solutions – A variety of food allergy tools and resources designed to help 
overcome the challenges posed by food allergies. 

 Rewards – A link to available Rewards programs such as Step Up-To-The Plate and Coo School 
Café. 

 Food Safety Awareness Program – Prevention starts with education.  This program offers the 
services and tools to effectively train employees in food safety. 

i. ServSafe® Classes:  8 or 16 hour course that allows end user to gain a nationally 
recognized certification. 

ii. Food Safety E-Bulletin:  Stay attuned to the latest food safety trends and regulations. 
iii. GFS Experience Food Safety:   

1. Food Safety In-Services – Designed to save time and money while effectively 
training employees.  This collection of in-services is complete with pre and post 
test, attendance sheets, outlines, activity ideas, certificates of completion and 
connections to additional resources. 
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2. Food Safety and Sanitation Logs and Forms – A collection of forms and logs to 
help organize and document efforts toward securing the safety of the operation.   
 

f. Cycle Menu Management®:  Designed for those using a cycle menu.  This on-line menu system is the 
answer for food service operations using traditional menu planning as an economically priced, user-
friendly system to plan menus and provide nutrition and production information. 

 Modules include: 
i. Menu Planning 
ii. Recipe and Menu Templates included 
iii. Production and Inventory tools included 

 CONTRACTOR Sample Menu Templates include: 
i. Breakfast K-12 and Preschool menus 
ii. Lunch K-6, 7-12 and Preschool menus 
iii. Camp menus 
iv. Snack menus 
v. National School Breakfast and National School Lunch menus 

 
g. Additional Education Services from Contractor 

 Commodity Management – Inventory, monitor, and manage commodities efficiently with 
Contractor exclusive Commodity Management Application (CMA).  Working in tandem with GFS 
Experience, Contractor’s premier online resource for managing the business, CMA follows all of 
the commodity products, ensures pricing integrity, and keeps user fully informed. 

 Elements - Monthly permission based e-mail and 4 times per year newsletter specific to hot 
topics in the education industry. 

 GFS Food Show with Education segment specific seminars. 
i. Operational expertise for revenue generating ideas.  Cost control, menu concepts, and 

other industry concepts. 
ii. Nationally recognized seminar leaders available for conferences. 
iii. GFS Technology is available for electronic ordering. 

 
2.2. Reporting 

a. Manufacturer’s Velocity Reports - GFS Experience will provide real time reporting.  Each manufacturer 
and HPS Member will have web access to all information pertaining to the sale of their items including 
date purchased, item number, production description, quantity purchased and invoice number, and the 
system will allow each manufacture to determine the date range of the report.  They will have the ability 
to run these reports any day/month requested. 

 
b. Commodity Rebate Tracking form - For commodities that are rebated directly from the manufacturer, 

Contractor provides a monthly tracking form showing usage on these items for the  HPS Member to sign 
and turn into the manufacturer for the commodity rebate. 

 
c. Commodity E-rebate - For manufacturers that are on the e-rebate program, Contractor downloads HPS 

Member invoicing nightly to the manufacturer to recap the sales for the vendor to provide the rebate 
directly to the HPS Member. 
 

d. Local Purchases Report: Contractor to provide this report that shows the types and volume of items 
purchased that are produced in the State of Michigan.  
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2.3. Meetings 
The Contract Administrator is responsible for scheduling and facilitating Contractor Progress Meetings. A 
“Contract Progress Meeting” is intended to assist the State and Contractor in, including but not limited to, 
reviewing the Contract Compliance Report, addressing outstanding items on the Issue Tracking Log and Vendor 
Performance in MAIN, reviewing overall contract compliance, discuss market trends that will assist the State in 
understanding changes in the industry, and solicit contractor recommendations for increasing contract efficiency 
and reducing costs. 
  
Contract Progress Meetings can be held (in person or by conference call) at any time, but at a minimum the 
Contract Administrator should hold a Contract Progress Meeting at least yearly. The Contract Administrator, 
Program Manager and any individual identified by the parties should participate. 
 
3. Staffing 
3.1. Contractor Representative 
The Contractor must appoint (1) individual, specifically assigned to State of Michigan accounts, that will respond 
to State inquiries regarding the Contract Activities, answering questions related to ordering and delivery, etc. (the 
“Contractor Representative”). 
 
Mark Ricks 
National Account Manager, Healthcare 
1300 Gezon Parkway SW 
Wyoming, MI 49509 
517-937-4542 
mark.ricks@gfs.com 
 
The Contractor must notify the Contract Administrator at least 14 calendar days before removing or assigning a 
new Contractor Representative. 
 
3.2. Customer Service and Technical Support Toll-Free Number 
Customer Service 
P.O. Box 1787 
Grand Rapids, MI 49501 
800-968-7500 (Main Office) 
800-968-6437 (Customer Service) 
Monday – Friday 7:00 am – 6:00 pm EST 
 
3.3. Disclosure of Subcontractors 
If the Contractor intends to utilize subcontractors, the Contractor must disclose the following: 
 
The legal business name; address; telephone number; a description of subcontractor’s organization and the 
services it will provide; and information concerning subcontractor’s ability to provide the Contract Activities. 
 
The relationship of the subcontractor to the Contractor. 
Whether the Contractor has a previous working experience with the subcontractor.  If yes, provide the details of 
that previous relationship. 
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A complete description of the Contract Activities that will be performed or provided by the subcontractor. 
 
4. Pricing 
4.1. Price 
Net Firm Price List is Member Net. 
 
Visit the HPS website (www.hpsnet.com) for current price list.  Net Firm Price List is firm in six (6) month 
increments.  July 1 thru December 31 and January 1 thru June 30.  All successive price changes to the net firm 
price list must be submitted for advisory committee approval prior to implementation and will be subject to 
annualized CPI indexes and possible semester bids.   
 
4.2. Pricing Structures 
The pricing submitted by The Contractor for HPS Contract #99 is based upon the following components: 

a. Firm Price List – HPS has a firm bid price to be honored for the duration of the semester on the high 
volume items from the historical purchase history of the HPS membership for the past school year in 
addition, new items the HPS advisory committee has approved. The semesters are broken up as 
follows:  July - December and January - June.  There is a potential for pricing to change at the 
semester break.  HPS would be notified if there were any firm priced items that needed adjustment 
30 days prior with supporting documentation. 
 

b. Fixed Fee Pricing - The other "market sensitive" high volume school items will be priced using a 
mechanism of "cost plus a fixed fee dollar amount".  All other items will be determined using 
competitive school pricing with prospective price re-determination tied to the market index (CPI).  
These items (i.e. Produce, Dairy and some COP items, etc.) may change price from week to week or 
month to month due to a change in cost, but the fixed fee does not change. 
 

c. USDA Commodity Program - Pricing is for commodity items along with a commercial price where 
applicable. The pricing reflects a Net-Off Invoice (NOI), a commercial bid price and the Pass Thru 
Value (PTV) amount.  Net Off Invoice (NOI) priced items will display the discounted amount on the 
face of the invoice to ensure compliance with USDA regulations. 
 
Contractor is required to follow each State's regulation for Fee for Service (FFS) and Modified Fee for 
Service (MFFS). Commodity pricing is available to HPS members that participate in the USDA direct 
diversion program. 
 
Members must adhere to the following processes to be in compliance with Federal and State USDA 
Commodity Regulations: 
  
 Gordon Food Service Participation in the Pass Thru Value Program - School Commodity 

Management Application (CMA) 
 

5. Ordering 
5.1. Online Ordering System for USDA Commodities - The Contractor will utilize a web based system that 
makes products available to order (ATO) based on each customer’s entitlement and received Delivery Orders 
(DO’s). The School Commodity Management Application (CMA) will automatically manage the allocation at the 
Recipient Agency (RA) level and limit the sales of non-processed items to match the amount received. For 
processed items the CMA system will allow the sale of any of the pre-selected items by processor up to the 
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amount diverted to that processor. The draw down will be based on the donated food value indicated on the end 
product sheet. 
 

a. Non-Processed and Modified Fee for Service commodity items: 
 
Non-Processed Items   $2.85 per case 
 

Processor 
(MFFS/FFS) 

#99 
MI 

Advance/Pierre $2.50 
American Foods  $2.50 
American Pride $2.50 
Brookwood Farms $2.50 
Chefs Corner Foods $2.50 
Don Lee Farms $2.50 
Integrated Foods $2.50 
JTM $2.50 
National Food Group $2.50 
Quantum Foods $2.50 
Tabatchnick $2.50 
Michael Foods $2.50 

 
5.2. Supplier & Ordering Instructions 
Place all orders thru the Contractor sales person or: 
 
Customer Service   Account Set-Up 
Gordon Food Service   Dorothy Cole 
PO Box 1787    Strategic Account Manager, Education 
Grand Rapids, MI 49501   800-905-1927 
800-968-7500 (Main Office)  Dorothy.cole@gfs.com 
800-968-4164 (Customer Service) 
www.gfs.com 
Indicate on the purchase order, “Prices per HPS #99.” 
 
Items on the firm price list and on the fixed fee mechanism are highlighted in GFS Experience by a contract icon 
that helps direct the buyer to the contracted items on HPS #99. 
 
5.3. Authorizing Document 
The appropriate authorizing document for the Contract will be a Purchase Order, which must be approved by 
the Program Manager, to order any Deliverable(s). The Contractor is not authorized to begin performance until 
receipt of a Purchase Order. 
 
5.4. Order Verification 
The Contractor must have internal controls to verify abnormal orders and to ensure that only authorized 
individuals place orders. 
 
5.5. Minimum Order  
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There is a $500.00 minimum delivery once a week. 
 
5.6. Two Day Lead (TDL) Delivery Items 
Certain slower moving items are available only on a skip day basis. These are referred to as TDL items.  These 
items are not available to add to the order and will be listed on the front page of the order guide for quick 
reference. 
 
5.7. Additions to the Order 
Any add-on orders must be phoned in by 11:00 AM Eastern Time on the day prior to the day that the order is 
delivered. The Contractor will make every effort to accommodate the request; however, additions cannot always 
be accepted because of limited space on the trucks. If the truck is filled to capacity, the Contractor Representative 
will alert the HPS Member at the time of the call, or will notify the HPS Member as soon as they are informed of 
the issue by the transportation department. 
 
5.8. Substitutions 
The Contractor will not make any substitution or back order without the approval of the HPS Member. 
 
The Contractor’s electronic order entry system and/or the Contractor Representative will notify the HPS Member 
in the event that an item is temporarily out-of-stock. Together, they can take the necessary steps toward approval 
of a substitution.  With Program Manager or Designee’s consent, the substitution will be ordered in place of the 
regular item. 
 
5.9. Online ordering system for USDA Commodities 
The Contractor will utilize a web based system that makes products available to order (ATO) based on each 
HPS Member’s entitlement and received DO’s. The School Commodity Management Application (CMA) will 
automatically manage the allocation at the RA level and limit the sales of non-processed items to match the 
amount received. For processed items the CMA system will allow the sale of any of the pre-selected items by 
processor up to the amount diverted to that processor. The draw down will be based on the donated food value 
indicated on the end product sheet. 
 
6. Delivery 
6.1. Delivery Programs 
Skip Day Order Entry:  All members will work with their Customer Development Specialist (CDS) or Inside Sales 
Team (IST) representative or through a Direct Order Entry system.  There will be a day in between the order day 
and delivery day (skip day).  Orders are accepted from 7am-4pm, EST Monday through Friday.  Holiday weeks 
prove to be exceptions. 
 
GFS Experience has the capability to send future orders that allow HPS Members to make and send an order 
when it is most convenient for the member and the Contractor system will hold it until the appropriate day for 
delivery. 
 
All members will work with their CDS or IST delivery team to facilitate a delivery window appropriate to their 
facility. 
 

a. Orders placed on Monday will be delivered on Wednesday 
b. Orders placed on Tuesday will be delivered on Thursday 
c. Orders placed on Wednesday will be delivered on Friday  
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d .  Orders placed on Thursday will be delivered on Monday  
e. Orders placed on Friday will be delivered on Tuesday 

 
There will be no deliveries on Christmas, New Year’s, and Thanksgiving.  Contractor will work with the HPS 
Member to deliver on a different day that week or HPS Member can skip that day’s delivery if there are multiple 
deliveries per week for that location.  All other Holidays have normal delivery service unless that location is 
closed.  Contractor will work with HPS Member to work out a delivery schedule that will work during week that 
holds a Holiday. 
 
6.2. Shipping: F.O.B HPS member facility (prepaid and absorbed). 
 
7. Acceptance 
7.1. Acceptance and Inspection  
Acceptance of deliveries shall be based on guidelines for safe food handling practices.  The State of Michigan 
reserves the right to accept or reject items based on the following criteria. 
 

 Fresh Meat, Poultry, and Seafood – Must be at or below 41 degrees F, obtained from an approved 
source, and stamped with a USDA or a State department of agriculture’s inspection stamp. 

 Fresh Produce – Must be at or below 41 degrees F, obtained from an approved source, and stamped 
with a USDA or a State department of agriculture’s inspection stamp.  

 Dairy Products – Must be at or below 41 degrees F, obtained from an approved source, and must be 
pasteurized and comply with FDA grade A standards. 

 Eggs – Must be clean and unbroken.  Shell eggs must be received at an air temperature of 45 degrees 
F or lower.  Liquid, frozen, and dehydrated egg products must be pasteurized as required by law and 
have an USDA inspection mark.  Eggs must comply with USDA grade standards. 

 Refrigerated food - Must be at or below 41 degrees F, obtained from an approved source, and properly 
labelled. 

 Frozen Food – Must be frozen.  Food may be rejected if fluids or liquids appear in case bottoms, water 
stains on packaging, or evidence of thawing and refreezing. 

 Canned Food – Must be obtained from an approved source.  No swollen ends, leaks, rust, or dents.  
Label can be read and attached to the product. 

 Dry Foods – Must be obtained from an approved source.  Packaging will be clean and in good condition 
with no signs of pest infestation. 

 Baked Goods – Must be obtained from an approved source.  Packaging will be clean and in good 
condition and product is not moldy. 

 
8. Invoice and Payment 
8.1. Invoice Requirements 
All invoices submited to the State must include: (a) contract number (b) date; (c) purchase order; (d) quantity; (e) 
description of the Contract Activities; (f) unit price; (g) shipping cost (if any); and (h) total price. 
 
8.2. Payment Methods 
The State will make payment for approved/accepted Contract Activities by Electronic Funds Transfer (EFT). 
 
9. Additional Requirements 
9.1. Environmental and Energy Efficient Products 
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The Contractor must identify any energy efficient, bio-based, or otherwise environmental friendly products used 
in the products. Contractor must include any relevant third-party certification, including the verification of a United 
States department of agriculture certified bio based product label. 
 
9.2. Hazardous Chemical Identification 
In accordance with the federal Emergency Planning and Community Right-to-Know Act, 42 USC 11001, et seq., 
as amended, the Contractor must provide a Material Safety Data Sheet listing any hazardous chemicals, as 
defined in 40 CFR §370.2, to be delivered.  Each hazardous chemical must be properly identified, including any 
applicable identification number, such as a National Stock Number or Special Item Number. 
 
The Contractor must identify any hazardous chemicals that will be provided under any resulting contract. 
 
9.3. Mercury Content 
Pursuant to MCL 18.1261d, mercury-free products must be procured when possible.  The Contractor must 
explain if it intends to provide products containing mercury, the amount or concentration of mercury, and whether 
cost competitive alternatives exist.  If a cost competitive alternative does exist, the Contractor must provide 
justification as to why the particular product is essential.  All products containing mercury must be labeled as 
containing mercury. 
 
9.4. Brominated Flame Retardants 
The State prefers to purchase products that do not contain brominated flame retardants (BFRs) whenever 
possible.  The Contractor must disclose whether the products contain BFRs. 
 
9.5. Online Catalog/Ordering System 

a. Contractor’s online catalog/ordering system shall be available 24 hours a day, 7 days a week, with the 
exception of scheduled maintenance.  Contractor’s online catalog/ordering system identifies State of 
Michigan contract items.  Online HPS Members are able to view product availability before placing orders 
and will automatically notify online HPS Members when less expensive alternate is available. 

 
b. Website allows designated HPS Member administrators to set up, add, and delete end users, with 

permissions and restrictions, approval paths, varying levels of authorization of purchases, etc. 
independently, without having to contact customer service or Contractor’s sales representative. 

 
c. The Contractor shall be willing and have the capacity to work with third-party providers of Electronic Data 

Interchange (EDI) services which have been chosen by the State. The Contractor shall be willing, at no 
additional charge to the State or to the EDI provider, to transmit text and image catalog information to the 
State’s provider of EDI services. 

 
d. The State does not currently have an E-Procurement system, however, the State is in the process of 

implementing a new financial system with an E-Procurement module.  When the State implements the 
system (SIGMA) in 2017, the Contractor will be able to migrate all electronic catalog and online ordering 
functions to the State’s E-Procurement system within 60 days of notice.  At such time the following 
insurance will be required in addition to the standard insurance requirements: 
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Privacy and Security Liability (Cyber Liability) Insurance 

Minimal Limits: 
$1,000,000 Each Occurrence  
$1,000,000 Annual Aggregate 

Contractor must have their policy: (1) endorsed to 
add “the State of Michigan, its departments, 
divisions, agencies, offices, commissions, officers, 
employees, and agents” as additional insureds; and 
(2 cover information security and privacy liability, 
privacy notification costs, regulatory defense and 
penalties, and website media content liability. 
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This STANDARD CONTRACT (“Contract”) is agreed to between the State of Michigan (the 
“State”) and Gordon Food Service (GFS) (“Contractor”), a Michigan Corporation].  This Contract 
is effective on July 1, 2016 (“Effective Date”), and unless terminated, expires on June 30, 2017.   

 
This Contract may be renewed for up to 2 additional 1 year period(s).  Renewal is at the sole 
discretion of the State and will automatically extend the Term of this Contract.  The State will 
document its exercise of renewal options via Contract Change Notice.] 
 
The parties agree as follows:  
 

1. Duties of Contractor.  Contractor must perform the services and provide the deliverables described 
in Exhibit A – Statement of Work (the “Contract Activities”).  An obligation to provide delivery 
of any commodity is considered a service and is a Contract Activity.   
 
Contractor must furnish all labor, equipment, materials, and supplies necessary for the 
performance of the Contract Activities, and meet operational standards, unless otherwise 
specified in Exhibit A.   
 
Contractor must: (a) perform the Contract Activities in a timely, professional, safe, and 
workmanlike manner consistent with standards in the trade, profession, or industry; (b) meet or 
exceed the performance and operational standards, and specifications of the Contract; (c) provide 
all Contract Activities in good quality, with no material defects; (d) not interfere with the State’s 
operations; (e) obtain and maintain all necessary licenses, permits or other authorizations 
necessary for the performance of the Contract; (f) cooperate with the State, including the State’s 
quality assurance personnel, and any third party to achieve the objectives of the Contract; (g) 
return to the State any State-furnished equipment or other resources in the same condition as 
when provided when no longer required for the Contract; (h) not make any media releases without 
prior written authorization from the State; (i) assign to the State any claims resulting from state or 
federal antitrust violations to the extent that those violations concern materials or services 
supplied by third parties toward fulfillment of the Contract; (j) comply with all State physical and 
IT security policies and standards which will be made available upon request; and (k) provide the 
State priority in performance of the Contract except as mandated by federal disaster response 
requirements.  Any breach under this paragraph is considered a material breach.   
 
Contractor must also be clearly identifiable while on State property by wearing identification 
issued by the State, and clearly identify themselves whenever making contact with the State. 

  

STATE OF MICHIGAN
 

STANDARD CONTRACT TERMS 
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2. Notices.  All notices and other communications required or permitted under this Contract must be in 
writing and will be considered given and received: (a) when verified by written receipt if sent by 
courier; (b) when actually received if sent by mail without verification of receipt; or (c) when verified 
by automated receipt or electronic logs if sent by facsimile or email.    
If to State: If to Contractor: 
Steve Rigg 
DTMB Procurement, 1st Floor NE, 
Constitution Hall 
PO Box 30026 
Lansing, MI 48909 
Email: riggs@michigan.gov 
Phone: 517-284-7043 

Mark Ricks 
National Account Manager, 
Healthcare 
1300 Gezon Parkway SW 
Wyoming, MI 49509 
517-937-4542 
mark.ricks@gfs.com 

  
3. Contract Administrator.  The Contract Administrator for each party is the only person 

authorized to modify any terms of this Contract, and approve and execute any change 
under this Contract (each a “Contract Administrator”): 

State: Contractor: 
Steve Rigg 
DTMB Procurement, 1st Floor NE, Constitution Hall 
PO Box 30026 
Lansing, MI 48909 
Email: riggs@michigan.gov 
Phone: 517-284-7043 

Mark Ricks 
National Account Manager, Healthcare 
1300 Gezon Parkway SW 
Wyoming, MI 49509 
517-937-4542 
Mar.Ricks@gfs.com 

 
4. Program Manager.  The Program Manager for each party will monitor and coordinate the day-

to-day activities of the Contract (each a “Program Manager”):    
State: Contractor: 
As stated on Agency purchase order and/or most 
recent contract change notice. 

Mark Ricks 
National Account Manager, Healthcare 
1300 Gezon Parkway SW 
Wyoming, MI 49509 
517-937-4542 
Mark.Ricks@gfs.com 

 
5. Performance Guarantee.  Contractor must at all times have financial resources sufficient, 

in the opinion of the State, to ensure performance of the Contract and must provide proof 
upon request.  The State may require a performance bond (as specified in Exhibit A) if, in 
the opinion of the State, it will ensure performance of the Contract. 

 
6. Insurance Requirements.  Contractor must maintain the insurances identified below and is 

responsible for all deductibles.  All required insurance must: (a) protect the State from claims that 
may arise out of, are alleged to arise out of, or result from Contractor's or a subcontractor's 
performance; (b) be primary and non-contributing to any comparable liability insurance (including 
self-insurance) carried by the State; and (c) be provided by a company with an A.M. Best rating 
of "A" or better, and a financial size of VII or better. 
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Required Limits Additional Requirements 
Commercial General Liability Insurance 

Minimal Limits: 
$1,000,000 Each 

Occurrence Limit 
$1,000,000 Personal & 
Advertising Injury Limit 
$2,000,000 General 
Aggregate Limit  

$2,000,000 
Products/Completed 
Operations  

 
Deductible Maximum: 
$50,000 Each Occurrence 

Contractor must have their policy endorsed to 
add “the State of Michigan, its departments, 
divisions, agencies, offices, commissions, 
officers, employees, and agents” as additional 
insureds using endorsement CG 20 10 11 85, 
or both CG 2010 07 04 and CG 2037 07 0. 
 

Umbrella or Excess Liability Insurance  

Minimal Limits: 
$5,000,000 General 

Aggregate 
 

Contractor must have their policy endorsed to 
add “the State of Michigan, its departments, 
divisions, agencies, offices, commissions, 
officers, employees, and agents” as additional 
insureds. 

Automobile Liability Insurance 

Minimal Limits: 
$1,000,000 Per Occurrence 

Contractor must have their policy: (1) 
endorsed to add “the State of Michigan, its 
departments, divisions, agencies, offices, 
commissions, officers, employees, and 
agents” as additional insureds; and (2) include 
Hired and Non-Owned Automobile coverage.  

Workers' Compensation Insurance 

Minimal Limits: 
Coverage according to 
applicable laws governing 
work activities.  

Waiver of subrogation, except where waiver is 
prohibited by law. 

Employers Liability Insurance 

Minimal Limits: 
$500,000  Each Accident 
$500,000  Each 

Employee by Disease 
$500,000  Aggregate 

Disease. 

 

 
If any of the required policies provide claims-made coverage, the Contractor must:  (a) provide 
coverage with a retroactive date before the effective date of the contract or the beginning of 
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Contract Activities; (b) maintain coverage and provide evidence of coverage for at least three (3) 
years after completion of the Contract Activities; and (c) if coverage is canceled or not renewed, 
and not replaced with another claims-made policy form with a retroactive date prior to the 
contract effective date, Contractor must purchase extended reporting coverage for a minimum 
of three (3) years after completion of work.  
 
Contractor must: (a) provide insurance certificates to the Contract Administrator, containing the 
agreement or purchase order number, at Contract formation and within 20 calendar days of the 
expiration date of the applicable policies; (b) require that subcontractors maintain the required 
insurances contained in this Section; (c) notify the Contract Administrator within 5 business days 
if any insurance is cancelled; and (d) waive all rights against the State for damages covered by 
insurance.  Failure to maintain the required insurance does not limit this waiver. 
 
This Section is not intended to and is not be construed in any manner as waiving, restricting or 
limiting the liability of either party for any obligations under this Contract (including any provisions 
hereof requiring Contractor to indemnify, defend and hold harmless the State). 
 
7. Reserved  
8. Reserved 

 
9.  Independent Contractor.  Contractor is an independent contractor and assumes all rights, 

obligations and liabilities set forth in this Contract.  Contractor, its employees, and agents will 
not be considered employees of the State.  No partnership or joint venture relationship is 
created by virtue of this Contract.  Contractor, and not the State, is responsible for the payment 
of wages, benefits and taxes of Contractor’s employees and any subcontractors.  Prior 
performance does not modify Contractor’s status as an independent contractor.  

 
10. Subcontracting.  Contractor may not delegate any of its obligations under the Contract without 

the prior written approval of the State.  Contractor must notify the State at least 90 calendar days 
before the proposed delegation, and provide the State any information it requests to determine 
whether the delegation is in its best interest.  If approved, Contractor must: (a) be the sole point 
of contact regarding all contractual matters, including payment and charges for all Contract 
Activities; (b) make all payments to the subcontractor; and (c) incorporate the terms and 
conditions contained in this Contract in any subcontract with a subcontractor.  Contractor remains 
responsible for the completion of the Contract Activities, compliance with the terms of this 
Contract, and the acts and omissions of the subcontractor.  The State, in its sole discretion, may 
require the replacement of any subcontractor.  
 

11. Staffing.  The State’s Contract Administrator may require Contractor to remove or reassign 
personnel by providing a notice to Contractor. 
 

12. Background Checks.  Upon request, Contractor must perform background checks on all 
employees and subcontractors and its employees prior to their assignment.  The scope is at the 
discretion of the State and documentation must be provided as requested.  Contractor is 
responsible for all costs associated with the requested background checks.  The State, in its sole 
discretion, may also perform background checks.   
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13. Assignment.  Contractor may not assign this Contract to any other party without the prior 
approval of the State.  Upon notice to Contractor, the State, in its sole discretion, may assign in 
whole or in part, its rights or responsibilities under this Contract to any other party.  If the State 
determines that a novation of the Contract to a third party is necessary, Contractor will agree to 
the novation and provide all necessary documentation and signatures. 
 

14. Change of Control.  Contractor will notify, at least 90 calendar days before the effective date, 
the State of a change in Contractor’s organizational structure or ownership.  For purposes of this 
Contract, a change in control means any of the following: (a) a sale of more than 50% of 
Contractor’s stock; (b) a sale of substantially all of Contractor’s assets; (c) a change in a majority 
of Contractor’s board members; (d) consummation of a merger or consolidation of Contractor with 
any other entity; (e) a change in ownership through a transaction or series of transactions; (f) or 
the board (or the stockholders) approves a plan of complete liquidation.  A change of control does 
not include any consolidation or merger effected exclusively to change the domicile of Contractor, 
or any transaction or series of transactions principally for bona fide equity financing purposes.   
 
In the event of a change of control, Contractor must require the successor to assume this Contract 
and all of its obligations under this Contract.   
 

15. Ordering.  Contractor is not authorized to begin performance until receipt of authorization as 
identified in Exhibit A.   
 

16. Acceptance.  Contract Activities are subject to inspection and testing by the State within 30 
calendar days of the State’s receipt of them (“State Review Period”), unless otherwise provided 
in Exhibit A.  If the Contract Activities are not fully accepted by the State, the State will notify 
Contractor by the end of the State Review Period that either: (a) the Contract Activities are 
accepted, but noted deficiencies must be corrected; or (b) the Contract Activities are rejected.  If 
the State finds material deficiencies, it may: (i) reject the Contract Activities without performing 
any further inspections; (ii) demand performance at no additional cost; or (iii) terminate this 
Contract in accordance with Section 23, Termination for Cause. 
 
Within 10 business days from the date of Contractor’s receipt of notification of acceptance with 
deficiencies or rejection of any Contract Activities, Contractor must cure, at no additional cost, the 
deficiency and deliver unequivocally acceptable Contract Activities to the State.  If acceptance 
with deficiencies or rejection of the Contract Activities impacts the content or delivery of other 
non-completed Contract Activities, the parties’ respective Program Managers must determine an 
agreed to number of days for re-submission that minimizes the overall impact to the Contract.  
However, nothing herein affects, alters, or relieves Contractor of its obligations to correct 
deficiencies in accordance with the time response standards set forth in this Contract. 
 
If Contractor is unable or refuses to correct the deficiency within the time response standards set 
forth in this Contract, the State may cancel the order in whole or in part.  The State, or a third 
party identified by the State, may perform the Contract Activities and recover the difference 
between the cost to cure and the Contract price plus an additional 10% administrative fee.   

17. Delivery.  Contractor must deliver all Contract Activities F.O.B. destination, within the State 
premises with transportation and handling charges paid by Contractor, unless otherwise specified 
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in Exhibit A.  All containers and packaging becomes the State’s exclusive property upon 
acceptance.   
 

18. Risk of Loss and Title.  Until final acceptance, title and risk of loss or damage to Contract 
Activities remains with Contractor.  Contractor is responsible for filing, processing, and collecting 
all damage claims.  The State will record and report to Contractor any evidence of visible damage.  
If the State rejects the Contract Activities, Contractor must remove them from the premises within 
10 calendar days after notification of rejection.  The risk of loss of rejected or non-conforming 
Contract Activities remains with Contractor.  Rejected Contract Activities not removed by 
Contractor within 10 calendar days will be deemed abandoned by Contractor, and the State will 
have the right to dispose of it as its own property.  Contractor must reimburse the State for costs 
and expenses incurred in storing or effecting removal or disposition of rejected Contract Activities. 
 

19. Warranty Period.  The warranty period, if applicable, for Contract Activities is a fixed period 
commencing on the date specified in Exhibit A.  If the Contract Activities do not function as 
warranted during the warranty period the State may return such non-conforming Contract 
Activities to the Contractor for a full refund. 
 

20. Terms of Payment.  Invoices must conform to the requirements communicated from time-to-time 
by the State.  All undisputed amounts are payable within 45 days of the State’s receipt.  Contractor 
may only charge for Contract Activities performed as specified in Exhibit A.  Invoices must include 
an itemized statement of all charges.  The State is exempt from State sales tax for direct 
purchases and may be exempt from federal excise tax, if Services purchased under this 
Agreement are for the State’s exclusive use.  Notwithstanding the foregoing, all prices are 
inclusive of taxes, and Contractor is responsible for all sales, use and excise taxes, and any other 
similar taxes, duties and charges of any kind imposed by any federal, state, or local governmental 
entity on any amounts payable by the State under this Contract. 
 
The State has the right to withhold payment of any disputed amounts until the parties agree as to 
the validity of the disputed amount.  The State will notify Contractor of any dispute within a 
reasonable time.  Payment by the State will not constitute a waiver of any rights as to Contractor’s 
continuing obligations, including claims for deficiencies or substandard Contract Activities.  
Contractor’s acceptance of final payment by the State constitutes a waiver of all claims by 
Contractor against the State for payment under this Contract, other than those claims previously 
filed in writing on a timely basis and still disputed.   
  
The State will only disburse payments under this Contract through Electronic Funds Transfer 
(EFT).  Contractor must register with the State at http://www.michigan.gov/cpexpress to receive 
electronic fund transfer payments.  If Contractor does not register, the State is not liable for failure 
to provide payment. 
Without prejudice to any other right or remedy it may have, the State reserves the right to set off 
at any time any amount then due and owing to it by Contractor against any amount payable by 
the State to Contractor under this Contract. 
 

21. Reserved 
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22. Stop Work Order.  The State may suspend any or all activities under the Contract at any time.  
The State will provide Contractor a written stop work order detailing the suspension.  Contractor 
must comply with the stop work order upon receipt.  Within 90 calendar days, or any longer period 
agreed to by Contractor, the State will either: (a) issue a notice authorizing Contractor to resume 
work, or (b) terminate the Contract or purchase order.  The State will not pay for Contract 
Activities, Contractor’s lost profits, or any additional compensation during a stop work period.   
 

23. Termination for Cause.  The State may terminate this Contract for cause, in whole or in part, if 
Contractor, as determined by the State: (a) endangers the value, integrity, or security of any 
location, data, or personnel; (b) becomes insolvent, petitions for bankruptcy court proceedings, 
or has an involuntary bankruptcy proceeding filed against it by any creditor; (c) engages in any 
conduct that may expose the State to liability; (d) breaches any of its material duties or obligations; 
or (e) fails to cure a breach within the time stated in a notice of breach.  Any reference to specific 
breaches being material breaches within this Contract will not be construed to mean that other 
breaches are not material.   
  
If the State terminates this Contract under this Section, the State will issue a termination notice 
specifying whether Contractor must: (a) cease performance immediately, or (b) continue to 
perform for a specified period.  If it is later determined that Contractor was not in breach of the 
Contract, the termination will be deemed to have been a Termination for Convenience, effective 
as of the same date, and the rights and obligations of the parties will be limited to those provided 
in Section 24, Termination for Convenience.   
 
The State will only pay for amounts due to Contractor for Contract Activities accepted by the State 
on or before the date of termination, subject to the State’s right to set off any amounts owed by 
the Contractor for the State’s reasonable costs in terminating this Contract.  The Contractor must 
pay all reasonable costs incurred by the State in terminating this Contract for cause, including 
administrative costs, attorneys’ fees, court costs, transition costs, and any costs the State incurs 
to procure the Contract Activities from other sources.   
 

24. Termination for Convenience.  The State may immediately terminate this Contract in whole or 
in part without penalty and for any reason, including but not limited to, appropriation or budget 
shortfalls.  The termination notice will specify whether Contractor must: (a) cease performance of 
the Contract Activities immediately, or (b) continue to perform the Contract Activities in 
accordance with Section 25, Transition Responsibilities.  If the State terminates this Contract for 
convenience, the State will pay all reasonable costs, as determined by the State, for State 
approved Transition Responsibilities. 
  

25. Transition Responsibilities.  Upon termination or expiration of this Contract for any reason, 
Contractor must, for a period of time specified by the State (not to exceed 180 calendar days), 
provide all reasonable transition assistance requested by the State, to allow for the expired or 
terminated portion of the Contract Activities to continue without interruption or adverse effect, and 
to facilitate the orderly transfer of such Contract Activities to the State or its designees.  Such 
transition assistance may include, but is not limited to: (a) continuing to perform the Contract 
Activities at the established Contract rates; (b) taking all reasonable and necessary measures to 
transition performance of the work, including all applicable Contract Activities, training, equipment, 
software, leases, reports and other documentation, to the State or the State’s designee; (c) taking 
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all necessary and appropriate steps, or such other action as the State may direct, to preserve, 
maintain, protect, or return to the State all materials, data, property, and confidential information 
provided directly or indirectly to Contractor by any entity, agent, vendor, or employee of the State; 
(d) transferring title in and delivering to the State, at the State’s discretion, all completed or partially 
completed deliverables prepared under this Contract as of the Contract termination date; and (e) 
preparing an accurate accounting from which the State and Contractor may reconcile all 
outstanding accounts (collectively, “Transition Responsibilities”).  This Contract will 
automatically be extended through the end of the transition period.  
  

26. General Indemnification.  Contractor must defend, indemnify and hold the State, its 
departments, divisions, agencies, offices, commissions, officers, and employees harmless, 
without limitation, from and against any and all actions, claims, losses, liabilities, damages, costs, 
attorney fees, and expenses (including those required to establish the right to indemnification), 
arising out of or relating to: (a) any breach by Contractor (or any of Contractor’s employees, 
agents, subcontractors, or by anyone else for whose acts any of them may be liable) of any of the 
promises, agreements, representations, warranties, or insurance requirements contained in this 
Contract; (b) any infringement, misappropriation, or other violation of any intellectual property right 
or other right of any third party; (c) any bodily injury, death, or damage to real or tangible personal 
property occurring wholly or in part due to action or inaction by Contractor (or any of Contractor’s 
employees, agents, subcontractors, or by anyone else for whose acts any of them may be liable); 
and (d) any acts or omissions of Contractor (or any of Contractor’s employees, agents, 
subcontractors, or by anyone else for whose acts any of them may be liable). 
 
The State will notify Contractor in writing if indemnification is sought; however, failure to do so will 
not relieve Contractor, except to the extent that Contractor is materially prejudiced.  Contractor 
must, to the satisfaction of the State, demonstrate its financial ability to carry out these obligations.   
 
The State is entitled to: (i) regular updates on proceeding status; (ii) participate in the defense of 
the proceeding; (iii) employ its own counsel; and to (iv) retain control of the defense if the State 
deems necessary.  Contractor will not, without the State’s written consent (not to be unreasonably 
withheld), settle, compromise, or consent to the entry of any judgment in or otherwise seek to 
terminate any claim, action, or proceeding.  To the extent that any State employee, official, or law 
may be involved or challenged, the State may, at its own expense, control the defense of that 
portion of the claim.   
 
Any litigation activity on behalf of the State, or any of its subdivisions under this Section, must be 
coordinated with the Department of Attorney General.  An attorney designated to represent the 
State may not do so until approved by the Michigan Attorney General and appointed as a Special 
Assistant Attorney General.   
 

27. Infringement Remedies.  If, in either party’s opinion, any piece of equipment, software, 
commodity, or service supplied by Contractor or its subcontractors, or its operation, use or 
reproduction, is likely to become the subject of a copyright, patent, trademark, or trade secret 
infringement claim, Contractor must, at its expense: (a) procure for the State the right to continue 
using the equipment, software, commodity, or service, or if this option is not reasonably available 
to Contractor, (b) replace or modify the same so that it becomes non-infringing; or (c) accept its 
return by the State with appropriate credits to the State against Contractor’s charges and 
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reimburse the State for any losses or costs incurred as a consequence of the State ceasing its 
use and returning it. 
 

28. Limitation of Liability.  The State is not liable for consequential, incidental, indirect, or special 
damages, regardless of the nature of the action. 
 

29. Disclosure of Litigation, or Other Proceeding.  Contractor must notify the State within 14 
calendar days of receiving notice of any litigation, investigation, arbitration, or other proceeding 
(collectively, “Proceeding”) involving Contractor,  a subcontractor, or an officer or director of 
Contractor or subcontractor, that arises during the term of the Contract, including: (a) a criminal 
Proceeding; (b) a parole or probation Proceeding; (c) a Proceeding under the Sarbanes-Oxley 
Act; (d) a civil Proceeding involving: (1) a claim that might reasonably be expected to adversely 
affect Contractor’s viability or financial stability; or (2) a governmental or public entity’s claim or 
written allegation of fraud; or (e) a Proceeding involving any license that Contractor is required to 
possess in order to perform under this Contract. 
 

30. State Data.  All data and information provided to Contractor by or on behalf of the State, and all 
data and information derived therefrom, is the exclusive property of the State (“State Data”); this 
definition is to be construed as broadly as possible.  Upon request, Contractor must provide to 
the State, or a third party designated by the State, all State Data within 10 calendar days of the 
request and in the format requested by the State.  Contractor will assume all costs incurred in 
compiling and supplying State Data.  No State Data may be used for any marketing purposes. 
 

31. Reserved 
 

32. Non-Disclosure of Confidential Information.  The parties acknowledge that each party may be 
exposed to or acquire communication or data of the other party that is confidential, privileged 
communication not intended to be disclosed to third parties.  The provisions of this Section survive 
the termination of this Contract. 
 

a. Meaning of Confidential Information.  For the purposes of this Contract, the term “Confidential 
Information” means all information and documentation of a party that: (a) has been marked 
“confidential” or with words of similar meaning, at the time of disclosure by such party; (b) if 
disclosed orally or not marked “confidential” or with words of similar meaning, was subsequently 
summarized in writing by the disclosing party and marked “confidential” or with words of similar 
meaning; and, (c) should reasonably be recognized as confidential information of the disclosing 
party.  The term “Confidential Information” does not include any information or documentation that 
was: (a) subject to disclosure under the Michigan Freedom of Information Act (FOIA); (b) already 
in the possession of the receiving party without an obligation of confidentiality; (c) developed 
independently by the receiving party, as demonstrated by the receiving party, without violating 
the disclosing party’s proprietary rights; (d) obtained from a source other than the disclosing party 
without an obligation of confidentiality; or, (e) publicly available when received, or thereafter 
became publicly available (other than through any unauthorized disclosure by, through, or on 
behalf of, the receiving party).  For purposes of this Contract, in all cases and for all matters, State 
Data is deemed to be Confidential Information. 
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b. Obligation of Confidentiality.  The parties agree to hold all Confidential Information in strict 
confidence and not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose 
such Confidential Information to third parties other than employees, agents, or subcontractors of 
a party who have a need to know in connection with this Contract or to use such Confidential 
Information for any purposes whatsoever other than the performance of this Contract.  The parties 
agree to advise and require their respective employees, agents, and subcontractors of their 
obligations to keep all Confidential Information confidential.  Disclosure to a subcontractor is 
permissible where: (a) use of a subcontractor is authorized under this Contract; (b) the disclosure 
is necessary or otherwise naturally occurs in connection with work that is within the 
subcontractor's responsibilities; and (c) Contractor obligates the subcontractor in a written 
contract to maintain the State's Confidential Information in confidence.  At the State's request, 
any employee of Contractor or any subcontractor may be required to execute a separate 
agreement to be bound by the provisions of this Section. 
 

c. Cooperation to Prevent Disclosure of Confidential Information.  Each party must use its best 
efforts to assist the other party in identifying and preventing any unauthorized use or disclosure 
of any Confidential Information.  Without limiting the foregoing, each party must advise the other 
party immediately in the event either party learns or has reason to believe that any person who 
has had access to Confidential Information has violated or intends to violate the terms of this 
Contract and each party will cooperate with the other party in seeking injunctive or other equitable 
relief against any such person. 
 

d. Remedies for Breach of Obligation of Confidentiality.  Each party acknowledges that breach of its 
obligation of confidentiality may give rise to irreparable injury to the other party, which damage 
may be inadequately compensable in the form of monetary damages.  Accordingly, a party may 
seek and obtain injunctive relief against the breach or threatened breach of the foregoing 
undertakings, in addition to any other legal remedies which may be available, to include, in the 
case of the State, at the sole election of the State, the immediate termination, without liability to 
the State, of this Contract or any Statement of Work corresponding to the breach or threatened 
breach. 
 

e. Surrender of Confidential Information upon Termination.  Upon termination of this Contract or a 
Statement of Work, in whole or in part, each party must, within 5 calendar days from the date of 
termination, return to the other party any and all Confidential Information received from the other 
party, or created or received by a party on behalf of the other party, which are in such party’s 
possession, custody, or control; provided, however, that Contractor must return State Data to the 
State following the timeframe and procedure described further in this Contract.  Should Contractor 
or the State determine that the return of any Confidential Information is not feasible, such party 
must destroy the Confidential Information and must certify the same in writing within 5 calendar 
days from the date of termination to the other party.  However, the State’s legal ability to destroy 
Contractor data may be restricted by its retention and disposal schedule, in which case 
Contractor’s Confidential Information will be destroyed after the retention period expires. 
   

33. Reserved 
34. Reserved 
35. Reserved 
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36. Records Maintenance, Inspection, Examination, and Audit.  The State or its designee may 
audit Contractor to verify compliance with this Contract.  Contractor must retain, and provide to 
the State or its designee and the auditor general upon request, all financial and accounting 
records related to the Contract through the term of the Contract and for 4 years after the latter of 
termination, expiration, or final payment under this Contract or any extension (“Audit Period”).  If 
an audit, litigation, or other action involving the records is initiated before the end of the Audit 
Period, Contractor must retain the records until all issues are resolved. 
 
Within 10 calendar days of providing notice, the State and its authorized representatives or 
designees have the right to enter and inspect Contractor's premises or any other places where 
Contract Activities are being performed, and examine, copy, and audit all records related to this 
Contract.  Contractor must cooperate and provide reasonable assistance.  If any financial errors 
are revealed, the amount in error must be reflected as a credit or debit on subsequent invoices 
until the amount is paid or refunded.  Any remaining balance at the end of the Contract must be 
paid or refunded within 45 calendar days. 
 
This Section applies to Contractor, any parent, affiliate, or subsidiary organization of Contractor, 
and any subcontractor that performs Contract Activities in connection with this Contract.     
 

37. Warranties and Representations.  Contractor represents and warrants: (a) Contractor is the 
owner or licensee of any Contract Activities that it licenses, sells, or develops and Contractor has 
the rights necessary to convey title, ownership rights, or licensed use; (b) all Contract Activities 
are delivered free from any security interest, lien, or encumbrance and will continue in that 
respect; (c) the Contract Activities will not infringe the patent, trademark, copyright, trade secret, 
or other proprietary rights of any third party; (d) Contractor must assign or otherwise transfer to 
the State or its designee any manufacturer's warranty for the Contract Activities; (e) the Contract 
Activities are merchantable and fit for the specific purposes identified in the Contract; (f) the 
Contract signatory has the authority to enter into this Contract; (g) all information furnished by 
Contractor in connection with the Contract fairly and accurately represents Contractor's business, 
properties, finances, and operations as of the dates covered by the information, and Contractor 
will inform the State of any material adverse changes; and (h) all information furnished and 
representations made in connection with the award of this Contract is true, accurate, and 
complete, and contains no false statements or omits any fact that would make the information 
misleading.  A breach of this Section is considered a material breach of this Contract, which 
entitles the State to terminate this Contract under Section 23, Termination for Cause.   
 

38. Conflicts and Ethics.  Contractor will uphold high ethical standards and is prohibited from: (a) 
holding or acquiring an interest that would conflict with this Contract; (b) doing anything that 
creates an appearance of impropriety with respect to the award or performance of the Contract; 
(c) attempting to influence or appearing to influence any State employee by the direct or indirect 
offer of anything of value; or (d) paying or agreeing to pay any person, other than employees and 
consultants working for Contractor, any consideration contingent upon the award of the Contract.  
Contractor must immediately notify the State of any violation or potential violation of these 
standards.  This Section applies to Contractor, any parent, affiliate, or subsidiary organization of 
Contractor, and any subcontractor that performs Contract Activities in connection with this 
Contract.     
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39. Compliance with Laws.  Contractor must comply with all federal, state and local laws, rules and 
regulations.   
 

40. Reserved 
41. Reserved   

 
42. Nondiscrimination.  Under the Elliott-Larsen Civil Rights Act, 1976 PA 453, MCL 37.2101, et 

seq., and the Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seq., 
Contractor and its subcontractors agree not to discriminate against an employee or applicant for 
employment with respect to hire, tenure, terms, conditions, or privileges of employment, or a 
matter directly or indirectly related to employment, because of race, color, religion, national origin, 
age, sex, height, weight, marital status, or mental or physical disability.  Breach of this covenant 
is a material breach of this Contract. 
 

43. Unfair Labor Practice.  Under MCL 423.324, the State may void any Contract with a Contractor 
or subcontractor who appears on the Unfair Labor Practice register compiled under MCL 423.322.     
 

44. Governing Law.  This Contract is governed, construed, and enforced in accordance with 
Michigan law, excluding choice-of-law principles, and all claims relating to or arising out of this 
Contract are governed by Michigan law, excluding choice-of-law principles.  Any dispute arising 
from this Contract must be resolved in Michigan Court of Claims.  Contractor consents to venue 
in Ingham County, and waives any objections, such as lack of personal jurisdiction or forum non 
conveniens.  Contractor must appoint agents in Michigan to receive service of process.   
 

45. Non-Exclusivity.  Nothing contained in this Contract is intended nor will be construed as creating 
any requirements contract with Contractor.  This Contract does not restrict the State or its 
agencies from acquiring similar, equal, or like Contract Activities from other sources.     
 

46. Force Majeure.  Neither party will be in breach of this Contract because of any failure arising 
from any disaster or acts of god that are beyond their control and without their fault or negligence.  
Each party will use commercially reasonable efforts to resume performance.  Contractor will not 
be relieved of a breach or delay caused by its subcontractors.  If immediate performance is 
necessary to ensure public health and safety, the State may immediately contract with a third 
party.    
 

47. Dispute Resolution.  The parties will endeavor to resolve any Contract dispute in accordance 
with this provision.  The dispute will be referred to the parties' respective Contract Administrators 
or Program Managers.  Such referral must include a description of the issues and all supporting 
documentation. The parties must submit the dispute to a senior executive if unable to resolve the 
dispute within 15 business days.  The parties will continue performing while a dispute is being 
resolved, unless the dispute precludes performance.  A dispute involving payment does not 
preclude performance.  
 
Litigation to resolve the dispute will not be instituted until after the dispute has been elevated to 
the parties’ senior executive and either concludes that resolution is unlikely, or fails to respond 
within 15 business days.  The parties are not prohibited from instituting formal proceedings: (a) to 
avoid the expiration of statute of limitations period; (b) to preserve a superior position with respect 
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to creditors; or (c) where a party makes a determination that a temporary restraining order or other 
injunctive relief is the only adequate remedy.  This Section does not limit the State’s right to 
terminate the Contract. 
  

48. Media Releases.  News releases (including promotional literature and commercial 
advertisements) pertaining to the Contract or project to which it relates must not be made without 
prior written State approval, and then only in accordance with the explicit written instructions of 
the State.  
  

49. Website Incorporation.  The State is not bound by any content on Contractor’s website unless 
expressly incorporated directly into this Contract.  
 

50. Entire Agreement and Order of Precedence.  This Contract, which includes Schedule A – 
Statement of Work, and expressly incorporated schedules and exhibits, is the entire agreement 
of the parties related to the Contract Activities.  This Contract supersedes and replaces all 
previous understandings and agreements between the parties for the Contract Activities.  If there 
is a conflict between documents, the order of precedence is: (a) first, this Contract, excluding its 
schedules, exhibits, and Schedule A – Statement of Work; (b) second, Schedule A – Statement 
of Work as of the Effective Date; (c) third, schedules expressly incorporated into this Contract as 
of the Effective Date; and (d) fourth, all documents and schedules incorporated into this Contract 
as part of the consortium agreement.  NO TERMS ON CONTRACTOR’S INVOICES, ORDERING 
DOCUMENTS, WEBSITE, BROWSE-WRAP, SHRINK-WRAP, CLICK-WRAP, CLICK-
THROUGH OR OTHER NON-NEGOTIATED TERMS AND CONDITIONS PROVIDED WITH 
ANY OF THE CONTRACT ACTIVITIES WILL CONSTITUTE A PART OR AMENDMENT OF 
THIS CONTRACT OR IS BINDING ON THE STATE FOR ANY PURPOSE.  ALL SUCH OTHER 
TERMS AND CONDITIONS HAVE NO FORCE AND EFFECT AND ARE DEEMED REJECTED 
BY THE STATE, EVEN IF ACCESS TO OR USE OF THE CONTRACT ACTIVITIES REQUIRES 
AFFIRMATIVE ACCEPTANCE OF SUCH TERMS AND CONDITIONS.   
 

51. Severability.  If any part of this Contract is held invalid or unenforceable, by any court of 
competent jurisdiction, that part will be deemed deleted from this Contract and the severed part 
will be replaced by agreed upon language that achieves the same or similar objectives.  The 
remaining Contract will continue in full force and effect. 
 

52. Waiver.  Failure to enforce any provision of this Contract will not constitute a waiver. 
 

53. Survival.  The provisions of this Contract that impose continuing obligations, including warranties and representations, 
termination, transition, insurance coverage, indemnification, and confidentiality, will survive the expiration or termination 
of this Contract. 
 

54. Contract Modification.  This Contract may not be amended except by signed agreement between the parties (a 
“Contract Change Notice”).  Notwithstanding the foregoing, no subsequent Statement of Work or Contract Change 
Notice executed after the Effective Date will be construed to amend this Contract unless it specifically states its intent 
to do so and cites the section or sections amended. 
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