Disclaimer:  This sample draft document was developed by MSHDA Office of Community Development, to incorporate CDBG and MSHDA Rental Rehabilitation policy into the document.  However, a MSHDA Grantee should consult with their attorney and amend this document as needed to insure that it is in compliance with any appropriate local, state, or federal laws applicable.  Any amendments are subject to MSHDA OCD review.

Model Document #11
[The ABC Housing Commission]
Rental REHABILITATION Program

Rental Rehabilitation Deferred Payment Mortgage
This Mortgage, made this [date of agreement], by and between [property owner] and [spouse], husband and wife, whose address is [property owner's home address], (hereinafter “Borrower”), who mortgages and warrants to the City of      , a Michigan municipal corporation, whose address is,      , MI, (hereinafter “Lender”) real property situated in the City of      ,       County, Michigan.

Legal Description:

Which property is primarily residential rental property containing [#] dwelling units for lease to tenants eligible under the Lender’s Rental Rehabilitation Loan Program (implemented pursuant to 24 CFR Part 570 et. seq.) and which property is commonly known as [real property address] together with the buildings and improvements on the real property, including all property which is or shall be placed upon or attached to the real property and fixtures and accessories to the real property (hereinafter referred to as the “Project”), legal title to which is held by borrower, all to secure the payment of the deferred payment loan in the amount of [amount funded by MSHDA dollars] received from the Lender for the rehabilitation, preservation and enhancement of the Project according to the terms, conditions and covenants of that certain Deferred Payment Mortgage Note (“Mortgage Note”) bearing even date herewith, executed and delivered by Borrower to Lender.

The Mortgagor covenants, promises, and agrees as follows (a breach of which, shall constitute a default under this Mortgage):

1. To pay the debt in accordance with the terms of the Mortgage Note and to perform all covenants and promises set forth in the Mortgage Note.

2. To use proceeds of the Deferred Payment Loan Commitment and Agreement (the “Commitment”) entered into by the Borrower and Lender Dated the [date of agreement], and in accordance with the requirements and procedures of the Lender’s Rental Rehabilitation Program.

3. To keep the dwelling units and project property in good condition and repair, fully tenable and not to remove or demolish any dwelling unit(s) contained thereon; to complete or restore promptly, in an efficient manner any dwelling unit which may be damaged or destroyed; to pay all claims for labor performed and materials furnished to the Project; to comply with all laws, ordinances, regulations, or requirements of any governmental authority applicable to the project pertaining to any alterations or improvements to be made thereon; and to abstain from the commission of waste.

4. To keep the Project insured against loss or damage by flooding, fire or natural disaster, in an amount sufficient, after payment of all liens, to pay all amounts secured by this Mortgage and to deliver to Lender upon request, evidence of such insurance including the originals of the insurance policies.  

All of the requisite policies shall be endorsed with a standard mortgage clause with loss payable to Lender and shall be inform and amount satisfactory to Lender and shall be in form and amount satisfactory to Lender and shall provide that the Lender shall be given (30) days written notice of the cancellation, expiration or termination of the policy or any material change in the coverage afforded thereunder, if the Project, or any part thereof, is damaged by fire for other hazard against which insurance is held, insurance proceeds paid by any insurance company, to the extent of the indebtedness then remaining, shall be remitted to the Lender, and at the option of Lender, shall be applied to the debt or released for the repairing or rebuilding of the Project.

5. To pay all taxes, assessment, and water rates levied on the Project when due and before any penalty for non-payment attaches and to deliver receipts therefore to Lender upon request and to remove promptly any taxes, assessments, water charges, judgment, or construction liens on the Project.

6. To pay all amounts required to be paid and to perform all terms and conditions required to be performed by Borrower under any superior lien or security interest attaching to the Project, and any default thereunder shall constitute a default under this Mortgage and shall render the balance due immediately due and payable.

7. The Borrower agrees at least for the term of this Mortgage to comply with tenant affordability and rental compliance requirements of the Rental Rehabilitation Program as implemented by the Lender pursuant to 24 CFR Part  570:
a. If tenants are in place at the time of rehabilitation, the Borrower agrees not to increase the rents from the pre-rehabilitation rents for the period ending one year from the completion of the rehabilitation of the property.  Borrower also agrees not to raise rents for tenants more than 10% each year for the term of this agreement.

8. The Borrower agrees for the term of this Mortgage to comply with the Lender’s guidelines with respect to tenant leases, the selection and termination of tenants, and the maintenance of the Project’s CDBG Assisted rental housing units.

9. The Borrower agrees not to execute or file for record any instrument which imposes a restriction upon the sale or occupancy of the Project on the basis of sex, race, color, religion, creed, national origin, age (unless with respect to a senior citizens’ housing program), handicap, familial or marital status except as provided by law, nor discriminate in the rental of the property on the basis of sex, race, color, religion, creed, national origin, (unless with respect to a senior citizens’ housing program), handicap familial or marital status.

10. The Borrower agrees to affirmatively market the dwelling units in the project for the term of the Mortgage in accordance with the affirmative marketing requirements of the Lender’s Rental Rehabilitation Program. The Borrower agrees to market apartment(s) on Lender’s web site:  www.michiganhousinglocator.com.
11. The term of this Mortgage shall be until the balance due is paid in full or for a period ending on the first day of the month, first occurring five (5) years after the completion of the Project’s rehabilitation, preservation, or enhancement activities financed in whole or in part by the deferred payment loan secured by this Mortgage, which is the period of affordability.  Upon satisfactory completion of all terms and conditions by Borrower, this Mortgage shall be satisfied and released by Lender on the [date of discharge].

12. During the term of this Mortgage, the Borrower shall make no payment of principal or accrued interest; provided, however, that if the Borrower shall be in default of any of the terms and conditions of this Mortgage, then the entire principal balance and all accrued interest, if any, shall become immediately due and payable upon demand by the lender.

13. This Mortgage may not be assumed or assigned without the prior written approval of the Lender.  Provided, however, that any and all terms and conditions of this Mortgage shall remain in full force and effect and any such assignee or successor shall assume all duties and obligations of the Borrower as described herein.

14. Any subordination of this Mortgage to additional liens or encumbrances of the assignee or successor to the Borrower shall be effective only with the written consent of the Lender.  Such additional liens and encumbrances shall extend to and include any land contract, or other agreement between the Borrower and his successor or assignee.  Consent to subordinate shall not be unreasonably withheld if the lender has assurance, reasonable to the Lender, that the provisions of this Mortgage remain enforceable and are adequately secured by the Project.

15. No sale of the Project and no forbearances by the Lender with respect to any of the terms and conditions of this Mortgage shall operate to release, discharge, modify, change or affect the original liability of the Borrower either in whole or in part nor constitute a waiver of any of Lender’s rights under this Mortgage.

16. To assure and protect its rights hereunder, and to fulfill its obligations under 24 CFR Part 570. The Lender shall have the right of access and inspection of the Project at reasonable times and with reasonable notice to Borrower.

17. Any notice of one party to the other shall be made in writing to the parties as follows:

The Lender:
[lender]

[street address]

[city, state, zip]
The Borrower:
[property owner]

[home address]

[city, state, zip]
The Borrower, or his personal representative in the event of the death of the Borrower, shall notify the Lender of any change in the Borrower’s name or address or of any successor or assignee of the Borrower.

18. In the event of default by the Borrower in payment of the balance due or in the performance of any of the covenants or conditions hereof, the Lender may, without notice at its option, declare the entire indebtedness secured hereby immediately due and payable, regardless of the date of maturity, and is hereby authorized and empowered to sell or cause the Project property to be sold, pursuant to the applicable statute in the State of Michigan AND THE BORROWER HEREBY SPECIFICALLY CONSENTS TO FORECLOSURE OF THIS MORTGAGE BY ADVERTISEMENT AND HEREBY FURTHER WAIVES ANY AND ALL NOTICE OF PROCEEDINGS, EXCEPT AS SPECIFICALLY PROVIDED BY MICHIGAN STATUTES:  provided that out of the proceeds of the sale, the Lender may retain sums then due under this mortgage and sums sufficient to pay all costs and charges of the sale, including attorney fees permitted by statute, rendering any surplus money to the Borrower.  The commencement of proceeding to foreclose this Mortgage in any manner authorized by law shall be deemed an exercise of this option.

19. The term “Lender” as used herein shall include the Lender’s successors and assigns of the Borrower.  The obligations and lien of this Mortgage, if signed by two or more persons, shall be those of all and of any two or more jointly and of each severally.

20. Upon satisfactory completion of all terms and conditions of this Mortgage by the Borrower or upon payment of any and all balance due, the Borrower shall be entitled to a release and satisfaction of this Mortgage by the lender.  This lien is expressly created and imposed upon the above-described Project property for the purpose of assuring the Borrower’s compliance with the terms and conditions incident to the deferred payment loan evidenced by this Mortgage, such loan being exclusively for the purpose of the rehabilitation, preserving and enhancing rental dwelling units in the Project in accordance with the rules and procedures of the CDBG Rental Rehabilitation Program of the Lender.

Witness






Borrower – [property owner's name]
Witness

 




Borrower – [spouse]
STATE OF MICHIGAN)




SS


COUNTY OF INGHAM)

On this         day of                            , 20     , Acting in the County of      , before me personally appeared       of the [ABC Housing Commission]  and      , Husband and Wife, to me known to be the same person(s) described in and who executed the within instrument, who have each acknowledged the same to be their free act and deed.

Notary Public:  


 County, Michigan

My Commission Expires:  



Drafted by and when recorded return to:
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