Conditional Commitment of Federal Funds Prior to Environmental Release of Funds (ROF)

(Taken from HUD CPD Notice 01-11.) 

PJs, insular areas, state recipients, subrecipients, contractors, owners, and developers shall not undertake any activities that would adversely impact or limit the choice of reasonable alternatives for a project until it has been environmentally cleared – and therefore they must not expend any public or private funds (HUD, other Federal, or non-Federal funds) or execute a legally binding agreement for property acquisition, rehabilitation, conversion, repair or construction pertaining to a specific site until environmental clearance has been achieved.  Using any portion of Federal funds for acquisition, rehabilitation, conversion, leasing. repair or construction before completing the environmental review process requires the denial of any Federal funds for that project.  
However, responsible entities may provide a conditional commitment of funds for a specific project, pending environmental clearance, provided the conditional commitment does not provide the state recipient, subrecipient or contractor any legal claim to any amount of Federal funds to be used for the specific project or site unless and until the site has received environmental clearance.  The following language is acceptable in an otherwise appropriately drafted agreement:

“Notwithstanding any provision of this Agreement, the parties hereto agree and acknowledge that this Agreement does not constitute a commitment of funds or site approval, and that such commitment of funds or approval may occur only upon satisfactory completion of environmental review and receipt by [the participating jurisdiction, insular area or state recipient] of a release of funds from the U.S. Department of Housing and Urban Development [or the State of.....] under 24 CFR Part §58.  The parties further agree that the provision of any funds to the project is conditioned on the [participating jurisdiction, insular area or state recipient's] determination to proceed with, modify or cancel the project based on the results of a subsequent environmental review.”
The agreement must also contain a provision prohibiting the state recipient, subrecipient or contractor from undertaking or committing any funds to physical or choice-limiting actions, including property acquisition, demolition, movement, rehabilitation, conversion, repair or construction prior to the environmental clearance, and must indicate that the violation of this provision may result in the denial of any funds under the agreement.  The agreement should not contain provisions requiring the execution of a construction contract unless the provision requires prior completion of the environmental clearance and advice from the PJ, insular area or state recipient to proceed with the project and/or proceed with execution of the contract.  Provisions such as specific work descriptions and plans or specifications should not be included in a conditional commitment.  Grantees are encouraged to keep any conditional commitments short and, if necessary, include more detailed provisions relating to project execution in an unexecuted attachment to avoid the appearance of permission or encouragement to begin undertaking choice-limiting actions.

