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Reference DocumentsReference Documents

-MCL 257.625a(6)

-CJI 2nd

 
15.5 

-MSP Admin Rule R 325.2651 et seq

-MSP Evidential Breath Testing 
Training Manual

-Case Law



MCL 257.625a(6)(g)MCL 257.625a(6)(g)

The Department of state 
police shall promulgate 
uniform rules in 
compliance with the 
administrative procedures  
act…



Chemical Test RightsChemical Test Rights
 MCL 257.625a(6)(b)MCL 257.625a(6)(b)

Note time of consent in police reportNote time of consent in police report

Note time and DefendantNote time and Defendant’’s consent s consent 
on page 2 of DIon page 2 of DI--177 (Blood, Breath, 177 (Blood, Breath, 
Urine Test Report)Urine Test Report)

Refusals result in request for Refusals result in request for 
search warrant for blood, breath, search warrant for blood, breath, 
or urineor urine

DatamasterDatamaster
 

refusals are either refusals are either 
““OperatorOperator””

 
or or ““TechnicalTechnical””

 
refusalsrefusals







(2)  You may also consider bodily alcohol 
content in reaching your verdict. In that regard, were 
the tests technically accurate? Was the equipment 
properly assembled and maintained and in good 
working order when the tests  were given?

(3)  Were the test results reliable? Was the test 
given correctly? Was the person who gave it properly 
trained? Did the circumstances under which the test 
was given affect the accuracy of the results?

CJI 2nd

 
15.5 

Factors in Considering OWI and OWVI 



(6)  You may infer that the defendant's bodily 
alcohol content at the time of the test was the same as 
[his / her] bodily alcohol content at the time [he / she] 
operated the motor vehicle.

(7)  In considering the evidence and arriving at 
your verdict, you may give the test whatever weight you 
believe that it deserves. The results of a test are just one 
factor you may consider, along with all other evidence 
about the condition of the defendant at the time [he / 
she] was operating the motor vehicle.



MSP Admin Rule R325.6251MSP Admin Rule R325.6251
-Evidential v. Preliminary Breath 
Alcohol

-Equipment Accuracy
-

 
Weekly  verifications  by  Class II -

 
IV

-
 

120-Day certifications by mfg rep. 

-Techniques & Procedures
-

 
Observation

-
 

Subsequent tests

-
 

Allowable variations
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LogsLogs

Unit must be tested each calendar Unit must be tested each calendar 
weekweek
There can be up to 13 days between There can be up to 13 days between 
two tests, assuming test #1 on Sunday two tests, assuming test #1 on Sunday 
of 1of 1stst

 
week and test #2 on Saturday of week and test #2 on Saturday of 

22ndnd

 
weekweek

Results must be .076 through .084Results must be .076 through .084
Custodian of logs needed for trial, Custodian of logs needed for trial, 
unless defense attorney stipulates to unless defense attorney stipulates to 
logslogs
Even if a stipulation, all officers Even if a stipulation, all officers 
subject to cross examination of subject to cross examination of 
DatamasterDatamaster

 
logslogs
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ProceduresProcedures

Proper subject test Proper subject test 
sequence (Chapter 8 in sequence (Chapter 8 in 
Training Manual)Training Manual)

When a 3When a 3rdrd
 

sample is neededsample is needed

Two types of refusalsTwo types of refusals

What occurs upon a refusalWhat occurs upon a refusal











MSP Admin Rule re: MSP Admin Rule re: 
ObservationObservation







-A second sample shall be requested, but only one 
sample is required.
-The second sample must comply with the table 
above.  If Not, seek 3rd

 

sample.  If 3rd

 

still out of 
variance, seek a blood sample.
-Datamaster

 
automatically eliminates the 3rd

 

decimal 
point, which benefits the defendant.













MSP Administrative Rule 325.2655 Techniques and Procedures

Smoked, Regurgitated, or Placed Anything in Mouth for 15 minutes

Preliminary Breath TestPreliminary Breath Test



Why Why PBTsPBTs
 

are importantare important

Allows arrest, without any additional PC, for Allows arrest, without any additional PC, for 
drunk driving. MCL 257.625a2adrunk driving. MCL 257.625a2a
““To assist the court in determining a challenge To assist the court in determining a challenge 
to the validity of the arrestto the validity of the arrest”” MCL 257.625a2biMCL 257.625a2bi
““As evidence of the defendantAs evidence of the defendant’’s breath alcohol s breath alcohol 
content, if offered by the prosecution to rebut content, if offered by the prosecution to rebut 
testimony of a prosecution witness that the testimony of a prosecution witness that the 
defendantdefendant’’s BAC was lower at the time of the s BAC was lower at the time of the 
charged offense than when a chemical test charged offense than when a chemical test 
was administered.was administered.”” MCL 257.62512biiiMCL 257.62512biii







1:34 until 1:43 is only 9 minutes, with no 

determination regarding smoking, 

regurgitating, or placing anything in mouth

Also:  NO FSTs GIVEN!



-Consent (Form DI-177)

-Search warrant for Blood 
(upon refusal)

-Blood drawn for medical 
purposes (Letter or Search 
Warrant for Blood Results of 
Hospital Blood Draw)

Blood DrawsBlood Draws



Refusal = Search WarrantRefusal = Search Warrant

MCL 257.625d  If a person MCL 257.625d  If a person 
refuses the request of a peace refuses the request of a peace 
officer to submit to a chemical officer to submit to a chemical 
test offered pursuant to test offered pursuant to 
section 625a(6), a test section 625a(6), a test shall shall 
not be givennot be given

 
without a court without a court 

order, but the officer may seek order, but the officer may seek 
to obtain the court order.to obtain the court order.



Inspect MSP TriInspect MSP Tri--tech kit to ensure it hasntech kit to ensure it hasn’’t expiredt expired



Foundation for Blood ResultsFoundation for Blood Results
 People v. Cords, People v. Cords, MichMich

 
Ct Appeals 1975Ct Appeals 1975

Blood timely takenBlood timely taken
From a particular personFrom a particular person

Nurse, or blood tech, designated by Nurse, or blood tech, designated by 
MDMD

Sterile instruments usedSterile instruments used

Sample properly preservedSample properly preserved

Sample properly labeledSample properly labeled

Proper procedures for shipping to Proper procedures for shipping to 
MSP labMSP lab



Officer should address MSP TriOfficer should address MSP Tri--tech kit, expiration tech kit, expiration 
date, nursedate, nurse’’s name, & delegating physician in s name, & delegating physician in 
narrative reportnarrative report



Nurse/ER TechNurse/ER Tech’’s name in Reports name in Report
Supervising doctorSupervising doctor’’s name in Reports name in Report
Expiration date of TriExpiration date of Tri--Tech kit in RptTech kit in Rpt
Kit opened in front of DefendantKit opened in front of Defendant
NonNon--alcoholic swab usedalcoholic swab used
Time of blood draw (from left arm)Time of blood draw (from left arm)
Kit sealed in presence of DefendantKit sealed in presence of Defendant



Police Procedures Relative to Police Procedures Relative to 
Chemical Testing Chemical Testing ––

 
Hospital BloodHospital Blood

PerlosPerlos
 

letterletter

Not PreferredNot Preferred
––

 

Serum versus whole bloodSerum versus whole blood

Serum averages 16% higher than whole (up to 34%)Serum averages 16% higher than whole (up to 34%)

––

 

More witnesses neededMore witnesses needed

IF must pursue hospital blood, note in IF must pursue hospital blood, note in 
reportreport
––

 

Defendant involved in CRASHDefendant involved in CRASH

––

 

Defendant taken to medical facility for medical treatmentDefendant taken to medical facility for medical treatment

––

 

Blood not drawn at officer requestBlood not drawn at officer request

––

 

Ensure that blood WAS drawn for medical purposesEnsure that blood WAS drawn for medical purposes

Seek search warrant for MSP blood Seek search warrant for MSP blood 
insteadinstead



Example of Hospital Blood ReportExample of Hospital Blood Report

.093 / 1.16 = .080



ACCURATE Chemical Test InstrumentsACCURATE Chemical Test Instruments

PBT InstrumentPBT Instrument
StateState--approved approved 
instrumentinstrument

Verified for accuracy Verified for accuracy 
and reliability once per and reliability once per 
monthmonth

––

 

Conducted by Conducted by 
qualified operatorqualified operator

––

 

Tested with certified Tested with certified 
solution; .076 solution; .076 --

 

.084.084

Logs of monthly testing Logs of monthly testing 
maintainedmaintained

DatamasterDatamaster

 

InstrumentInstrument

StateState--approved approved 
instrumentinstrument

Verified for Verified for 
accuracy/accuracy/reliabreliab. once . once 
per per calendar weekcalendar week

––

 

Conducted by Conducted by 
qualified operatorqualified operator

––

 

Tested with certified Tested with certified 
solution; .076solution; .076--.084.084

Inspected, verified, and Inspected, verified, and 
certified for accuracy certified for accuracy 
once every 120 days by once every 120 days by 
qualified operator or qualified operator or 
company rep.company rep.

Logs of weekly testing Logs of weekly testing 
maintainedmaintained



DATAMASTER DMT

WHY DO WE NEED A NEW EVIDENTIAL 
BREATH TESTER?

THE CURRENT BAC DATAMASTER IS 
EIGHTEEN YEARS OLD 

TECHNOLOGY HAS CHANGED





NEW FEATURES OF DMT

PERFORMS AUTO SIMULATOR TEST
KEEPS THE LAST SIMULATOR TEST 
AND LAST SUBJECT TEST IN MEMORY
USES COMPUTR PRINTER
PRINTS START OF OBSERVATION 
TIME ON TEST RESULTS
DOES NOT REQUIRE OPERATOR TO 
SIGN TEST PRINT OUT



SIMULATOR TEST
DMT HAS DRY GAS CANISTER ATTACHED

MONDAY MORNING AT 10:00 AM THE DMT WILL 
PERFORM A SIM TEST

OPERATOR WILL ONLY BE REQUIRED TO RECORD 
TEST ON OD-33

OPERATOR CAN PERFORM A SIMULATOR TEST 



SUBJECT TEST
OPERATOR TYPES IN START OF OBSERVATION TIME

NO STREET ADDRESS REQUIRED

DISPLAYES TIME UNTIL NEXT TEST

NO SIGNATURE REQUIRED ON TEST RESULT PRINT 
OUT

ERROR MESSAGES DISPLAYED



ERROR MESSAGES

OBSERVATION START TIME LESS 
THAN 15 MINUTES



REMOVE MOUTHPIECE



INVALID SAMPLE NOTICE



INVALID SAMPLE MESSAGE



SAMPLE AGREEMENT
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