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Dear M r .  B e r t l e r :  

T h i s  i s  i n  response t o  you r  l e t t e r  r ega rd i ng  t h e  use o f  s ta tements  f i l e d  pur -  
suant  t o  t h e  Campaign F inance Act ,  1976 PA 388, as amended ( t h e  'Act " ) ,  i n  s o l i -  
c i t a t i o n  conducted by  Planned Parenthood A f f i l i a t e s  o f  Mich igan.  

You s t a t e  t h a t  you r  rev iew o f  t h e  A c t  f a i l s  t o  d i s c l o s e  any d e f i n i t i o n s  f o r  t h e  
terms "commercial s o l i c i t a t i o n "  and "commercial purpose" used i n  s e c t i o n  16 (3 )  
of t h e  Ac t  (MCL 169.216). That  subsec t ion  p rov i des  i n  r e l e v a n t  p a r t :  

" ( 3 )  A s ta tement  open t o  t h e  p u b l i c  under t h i s  a c t  s h a l l  n o t  be used 
f o r  purposes of commerci a1 s o l  i c i  t a t i o n  o r  any commercial purpose. " 

A c i v i l  p e n a l t y  of up t o  $1,000.00 i s  p rov i ded  f o r  a  v i o l a t i o n .  Be fo re  t h e  Ac t  
became law i n  Mich igan,  Congress enacted a p r o v i s i o n  s i m i l a r  t o  s e c t i o n  16(3 ) .  
The r e l e v a n t  language i s  found a t  2 USC 5438(4) wh ich  s t a t e s :  

" . . . i n f o r m a t i o n  cop ied  from such r e p o r t s  o r  s ta tements  may n o t  be 
s o l d  o r  used by  any person f o r  t h e  purpose o f  s o l i c i t i n g  c o n t r i b u t i o n s  
o r  f o r  commercial purposes, o t h e r  than  us i ng  t h e  name and address o f  
any p o l i t i c a l  commit tee t o  s o l i c i t  c o n t r i b u t i o n s  f r om such commit tee."  

The Federa l  E l e c t i o n  Commission subsequent ly  promulgated r e g u l a t i o n s  which con- 
t a i n e d  a p r o v i s i o n  which i n t e r p r e t s  t h e  s t a t u t o r y  language. That  i n t e r p r e t a t i o n  
i s  c u r r e n t l y  found a t  11 CFR 5104.15, which p rov ides :  

"5104.15 Sale o r  use r e s t r i c t i o n  2 U.S.C. 4 3 8 ( 1 ) ( 4 ) ) .  
( a )  Any i n f o rma t i on  copied, o r  o therw ise  ob ta ined ,  f r om  any r e p o r t  

o r  statement,  o r  any copy, r ep roduc t i on ,  o r  p u b l i c a t i o n  t he reo f ,  f i l e d  
w i t h  t h e  Commission C le r k  of t h e  House Sec re ta r y  o f  t h e  Senate, o r  any 
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Sec re ta r y  o f  S t a t e  o r  o t h e r  e q u i v a l e n t  S t a t e  o f f i c e r ,  s h a l l  n o t  be 
s o l d  o r  used by any person f o r  t h e  purpose o f  s o l i c i t i n g  c o n t r i b u t i o n s  
o r  f o r  any commercial purpose, except  t h a t  t h e  name and address o f  any 
p o l i t i c a l  committee may be used t o  s o l i c i t  c o n t r i b u t i o n s  f rom such 
committee. 

(b) '  For purposes o f  11 CFR 104.15 ' s o l i c i t i n g  c o n t r i b u t i o n s '  
i n c l u d e s  s o l i c i t i n g  any t y p e  o f  c o n t r i b u t i o n  o r  donat ion,  such as 
p o l i t i c a l  o r  c h a r i t a b l e  c o n t r i b u t i o n s .  

( c )  The use o f  i n f o r m a t i o n ,  which i s  cop ied  o r  o the rw i se  ob ta i ned  
from r e p o r t s  f i l e d  under 11 CFR P a r t  104, i n  newspapers, magazines, 
books o r  o t h e r  s i m i l a r  communications i s  p e r m i s s i b l e  as l o n g  as t h e  
p r i n c i p a l  purpose o f  such communications i s  n o t  t o  communicate any 
c o n t r i b u t o r  i n f o rma t i on  l i s t e d  on such r e p o r t s  f o r  t h e  purpose o f  
s o l i c i t i n g  c o n t r i b u t i o n s  o r  f o r  o t h e r  commercial purposes." 

The Federa l  and Mich igan s t a t u t e s  d i f f e r  i n  te rmino logy .  The Ac t  bans t h e  use 
of  i n f o r m a t i o n  f rom t h e  r e p o r t  f o r  "commercial s o l i c i t a t i o n "  and "commercial 
purpose."  The Federa l  law on t h e  o t h e r  hand p r o h i b i t s  use o f  i n f o r m a t i o n  f r om 
r e p o r t s  f o r  " t h e  purpose o f  s o l i c i t i n g  c o n t r i b u t i o n s  o r  f o r  commercial 
purposes. 

The s i g n i f i c a n t  d i f f e r e n c e  i s  t h a t  i n  t h e  Federa l  law t h e  term commercial does 
n o t  mod i f y  " s o l i c i t i n g  c o n t r i b u t i o n s . "  The Federa l  r e g u l a t i o n s  make c l e a r  t h a t  
Fede ra l  r e p o r t s  cannot even be used f o r  c h a r i t a b l e  s o l i c i t a t i o n s .  

The l i m i t a t i o n  i n  s e c t i o n  16(3 )  a p p l i e s  o n l y  t o  commercial a c t i v i t i e s .  The com- 
mon o r d i n a r y  meaning o f  "commercial"  i n d i c a t e s  a c t i v i t y  which i s  c a r r i e d  on f o r  a  
p r o f i t .  A d i c t i o n a r y  d e f i n i t i o n  o f  "commercial"  p rov ides  i n  r e l e v a n t  p a r t :  

" 'Commercial '  1. o f  o r  connected w i t h  commerce o r  t rade .  2. of o r  
hav ing  t o  do w i t h  s to res ,  o f f i c e  b u i l d i n g s ,  e tc .  . . . 4.  a )  made, 
done, o r  ope ra t i ng  p r i m a r i l y  f o r  p r o f i t  . . . . " Webster 's  New World 
D i c t i o n a r y .  Second Co l l eqe  E d i t i o n .  Simon and Schuster  1980. 

S i m i l a r l y ,  t h e r e  i s  M ich igan  case law which cons t rues  t h e  term "commercial a c t i -  
v i t y "  t o  i n c l u d e  "any t y p e  o f  bus iness o r  a c t i v i t y  which i s  c a r r i e d  on f o r  a  
p r o f i t "  Lansk i  v  Montealegre, 361 Mich 44 (1960).  

T h i s  d i scuss ion  leads t o  t h e  conc lus ion  t h a t  t h e  p r o h i b i t i o n s  o f  s e c t i o n  16 (3 )  
a p p l y  t o  a c t i v i t i e s  which a r e  c a r r i e d  on f o r  a  p r o f i t .  An o r g a n i z a t i o n  which i s  
n o t  organized f o r  t he  purpose o f  making a  p r o f i t  may, t h e r e f o r e ,  use l i s t s  o f  
names gleaned f rom statements f i l e d  pursuant  t o  t h e  Ac t  f o r  s o l i c i t a t i o n s  i t  
conducts .  A n o n p r o f i t  o r g a n i z a t i o n  u t i l i z i n g  t h e  l i s t  must c o n f i n e  i t s  use t o  
noncommercial purposes and may n o t  s e l l  o r  l oan  t h e  da ta  t o  another  o r g a n i z a t i o n  
wh i ch  i n tends  t o  use t h e  i n fo rma t i on  i n  a  commercial endeavor. 
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This letter is informational only and is not a declaratory ruling, since no 
actual statement of facts was presented. 

Very truly yours, 

6%w 7- * 
Phi 1 1  i p T.' Frangos 
Director 
Office of Hearings and Legislation 
(517) 373-8141 




