
tis. Constance E .  Cuxbey 
133 Cadi l l s c  Square 
5th Floor 
Detroi t ,  kli chi gan 43226 

P 
< 

Dear 1:s. Cumbey: I - - ! n 

2 
I 

This i s  in  response to  your request f o r  a  declaratory r'ul ing by the secr-..tary m 

0 
of S t a t e  with respect  to  the const.itutiona1 i  iy of the Cacipaign Finance Act - ( \ ' t h e  5 
Act"),  1976 P.A.  388, as arnentied (i,ICLA 9169.201 e t  seq.)- . : -  , . a = -. 

a 
& 

Sp2c i f i ca l ly ,  you point cu t  t h a t  the t i t l e  of the Act 6131)~s not .refel- t o  o f f i l e -  
ho ldz r  expens? funds and t h a t  the  abscncz o f  st133 ;3 :i?fsi'c~ce t -cndc~s the Ctct 
uncons t i  t u t i o ~ a l  as i t  appl i e s  to officei~oldei- e i p x s  f:;:ldj. f n zdili tiori yc:[. . - - 
a s s e r t  t ha t  i t  i s  "unfair  and a deprivation of d ~ ; ?  pi-ec?;:" to cc:;sid?r an ' " 

off icekolder  to  be a candiclate f o r  t - t .~leci ion b2carise t c  dg 53 : . I c u ] ~  j z  C G I I ~ ~ * ~ T ~ /  
t o  the  ISUS^ US^ and accepted" d e f i n i  tion of the tern "csttdidate." .. ,, v) . . . 

You a1 so contencl tha t  a contribution to  "a nclwly ina::g~ii-ated r e p ) - c s e n t a t i v ~ ' ~  
x c ie f i c i t  party operation cannot bc cons truzd as  being with respect t o  a  sing1 c 

e lec t ion  . . ." . , 

~ f ; e  f a c t s  you supply a r e  as follows : 
. . 

"f,lrs. Ter re l l  ' s  inaugural committee was given a  chgck in the SUFI 0.f 
$1,000.30 frorn a Blr. Art Orleans, an Ohio developei-, .to be used fo r  
t i c k e t s  f o r  senlor  c i t i zens  t o  S t a t e  Representative Terrell  ' s  inaugural 
events.  Mrs. Terrel l  bias elected f o r  the f i r s t  titx t o  t h i s  o f f i c e  

- on Flovember 9, 1978 and. her constituency is heavily composed of l o b 1  
income black and senior  c i t i z e n  population. Public Act No. 388 of 197G 
i s  e n t i t l e d  the 'Campaign Finzncing and Practices Act ' .  T h e  t i t l e  o f  
t ho  Act provicies t h a t  t h i s  i s  ' (A)n Act t o  regulate po l i t i ca l  a c t i v i t y ;  
t o  regulate  campaign financirig ; t o  r z s t r i c t  cc..rri?dign con t r i  buiions 
and expenditur2s; to require  campa.ign s t a t e ~ e n t s  and reports ;  t o  r ~ ? u l s t e  
anonymous contl-i bu t ions; t o  regrtl a tc ca~npaicjn adverii s.ing and l i  tera ture ;  
t o  provide f o r  segregated -funds f o r  po l i t ica l  purposes; t o  provide f o r  
the  use o-f  public furids for  poli t i ca l  purposes; to  CI-ec~ic a  s t a t ?  
carrrpaicjr~ f u n d  ; to provi (lc f o r  revill-s ion o f ,  or 1-eftrn;i i ~ ~ g  o F, i~nexpc?ndxl 
ba1 anccs; t o  require repot-ts ; to provitic app:-oyriations ; to prescribe 
pc!~al t i e s ;  and co repeal ccrtiiin a c t s  dncl parts o f  zc t s .  1 t I  

S c c t i q n  53 o f  tllc ?,clrniriistr~ t ivc i'r.occ;lii~-rs ,I!-;, ([;:LA : 2 1 ; . 2 6 3 ) ,  1969 i".T,. 3 C 6 ,  
a: aiiicnti<?tl, ;>r.ovicics aciriii ni s Lt-a t i  vc Jljcncics , i ncl ucling t l lc Ue~~at-t!i:zrlt ( 1 :  S t ; \  LC, 
:.!i L!; th(! a u i i l o t - i  t y  t o  issilc f ! c c l ; i t . ~  tsr.; 1-ul  i z g s  d 5  f o ;  Ii;:.:; : 



7, 
n 

"011 recluest of an i t i te r -~s ted  person, an acency rc~y  issuc a ~ I ~ c l a r - a -  3 
9. 

tory r-iiling ss t o  the appl iczbi l i  ty t o  an actual s t a t e  o f  f a c t s  o-f - 
m 
0 

a s t a t u t e  administered by the asency o r  of a ru le  o r  order of tile a 
r -C 

agency. An agency sfla1 1 prescribe by ru le  the form f o r  such a I - 
3- i . I  

request  and procedure f o r  i t s  subrni ssion , cotisideration and dispo- 
I 
I . 

0- s i  t ion .  A declaratory rul ing is  binding oil the agency and the I m. 4 

I - .  2 person reqiresting i t  unless i t  i s  .a1 tered or  s e t  as ide by any court .  
I. 5 

An agency may not re t roac t fve ly  change a declaratory rill irl9, b u t  - -. 
iP 

nothing i n  t h i s  subsectiori prevents an agency frcm prosp~ctivel; '  a 
I = 

changing a declaratory rul ing. A declaratory ruling is  subject  t o  
jud ic i a l  review i n  the same manner a s  an agency f ina l  decision o r  
ordzr  i n  a contested case." [ . , 

1 

Section G3 requires  an aaency to  promulgate an admiriistrative ru7e before i t  - 
may i s s u e  a declaratory rul ing.  ' Such a r u l e  was proxtllgatecl by the  Se t r c t a ry  . . 

or' S t a t e  i n  1977 in conj~tnction 1;; th other  rules prom;lc;z'iec! i;, im??2;E::t ti12 
Act. (1977  AACS 159.1 t o  1G3.55) 

, Scc t io t~  63 o f  t k  >,drr,in<s:lt-;\ci~t~.: I11.ocncl!~i.-?s P,ct 1 i::i S5 t h o  SCL;>C G: 2 icc!ar-a~~;!-l/ J 

1-ul i l l g  to  "a  dec'fat-a toiy 1-31 inn ds to  ti: a p 2 ?  icsbil i ty t c !  an actu;ll s t z t z  o f  
f a c t s  of a s t a t u t e  adminis t e r ~ t l  by an acrzncy . . ." TIE t-eq!rcst siibeitted i s  
not 1 irni tecI t o  applying f a c t s  t o  ttlc s t a t u t e  b u i  asks instead tha: the agency 
dec lare  the s t a t u t e  unconsti ti1 tional . T h i s  request i s  clearljr t~eyond the 
scope o f  the a ~ e n c y  Is autliot-ity to  issuc dfclat-atorg rulings.  Tilet-efol-c, tile . 
Depat-trnent 'of S t a t e  decl ines .to. decl arc  tile Act 's  provisions v i i h  t-cspect to  
officeholcler '  s expense funds t o  be vncor,st i ii1tionc71. 

I n  your l e t t e r  you a lso  a s s e r t  t ha t  an off iceholder  is not violat ing the  Act 
in retai t l ing a 'cont r ibut ion  froin a n  individual t h a t  is i n  excess o: $250.00. 
You base t h i s  asser t ion  on the  rat ionale  t h a t  contributions to zn officeholdel- 's  
"de f i c i  t party op?ration." cannot be constr-ued as be ing  v l i t h  "r2spect t o  a sing1 C? 
e lec t ion  . . ." I 

Section 52 o f  the  Act (LiCLA 51G9.252) e s t ab l i s i~es  l irnitations on the a ~ o u n t s  
\.~hicIi nlay be contributed to  candidates. An indiv-id:ral say contribi12e na Fore 
ttla~i $250.00 in value t o  a candidste fot- s t a t e  r sprese t l ta ' i i~~c  "v;itlr respect  t o  
a sirlcilc e l ec t ion . "  The phrase "vritf~ respnct to a s ingle  e lcc t jon"  is  defirlzd 
in Section 52(2) as follows: 

"For t l ~ c  pcrr,rlose o f  suljscc tion ( 1  ) , 'wi t h  1-csi~cc t t o  a si::r;l e 
. 

c l c c t i o n '  means, i r ~  the case of (7 coritr-ibuiioll desirrn;:tcd ill wri t incj 
f o r  a psi-ticuliir e l ec t ion ,  t i ~ c  c l c c t  iorl so dcz-icji~dtcd. A cocit!'i- 
b i ~  tion msde aftcl-  a pril!l;lry clec t io r~ ,  g?nzt-;ll c7cction, carictls, 01.' 

coilvcn tior: anti designd tetl for the pi-ist;lry e l c c t i o r ~ ,  cadcils, 01. con- 
vcntioii s i ~ a l  l bc r!latle o r~ ly  to L i l i ?  c;t icrr t t f ~ d  L i i ~ e  coi l  t r - i b u L  iotl d o ? ~  
noL ~ r . c c e ( l  nc i ,  o~itztc~'n(li i~q dzbtz F I I I C I  o ! i I i ~ j i ~ L i ( ~ n ~  ~ T - O I : I  t!ic jit-ir?.ry . , . 

r c  ti(j11, (:(::1(:)-31 ~1pct io l1 ,  c ~ [ I C : I '  , 0 1 -  CC)IIVC]II  t i o n .  1 f t ?  C ( ; i ;  i.!.: t i O r 1  

i i10 [; ( 1 ~ :  ~ y r l c l ( . ~ ~ [  i r l  !,/I- i L ; [ I ( ]  ffj)- 0 i);!r.t.i ~ ( 1 1  ,.I). Q : ; : C L ~ ; ; ? ! I  , :!\? ~ , ? : ' i  ; I .  i . -  
1 I .. - . I  - 7 7 1 - . . - . . - : . I  -..- -,I .,.-.IF. r -  \. , r 3 . . : * - 7 , . \ ,  0 1  <.,- P < n n  , l P l ! D ; . , 3  : 



. . ". . . U~iless tile o f  ficcholdcr is  cons t i  tutign:. : , l P  a r  1 ~ ~ ~ 1  14' - - 
n 

'uarrcc! from seeking I-eelectiorl oi- Fails t o  f i i c  f21- rc?':ctiar~ 2 

to  t h a t  o f f i c e  by the sppl icable f . i l in@ ueacil i n ? ,  ari c lcc ted '3 1. 

I 

of fict?holder shal l  be consider-ecl t o  be a c;ll ;cidatz f o r  I-:election .x 
T 

t o  t h a t  sarne o f f i c e  f o r  tile purpgses o f  th i s  a c t  o:~?y." -d 

I - - 
T 

I t  i s  c l e a r  t h a t  f o r  pclrposes of the Act Eepresentatitte Tet-re11 i s  a candidat&. . ?- n 

!-iithout fu r the r  l e g i s l a t i v e  o r  judicial  action nitii respect t o  these provisions,  : 

t h e  Department i s  bound to  enforce the A c t ' s  lin!itations 011 tfle arnirnts tha t  j 5 - -. 
indi  viclual s pay contr ibute  to  candidate coizvit tees establ izl:cd by candidates  i. . 'n a 

I f o r  s t s t c  e l ec t ive  o f f i ce .  
3 

! 
I 
I 

P r i o r  t o  c losin? i t  skould be noted t h a t  sectioil !i? cf t h ?  f ic t  (;;sL$. 51~7.2~~:.3)1, 
t .  t :.iri:(:n pt-r~vir!;.: For e s t ; ~ S ' i  isillc?i?t o ?  ~ . : . F : ' c ; : : ? : I ~  2 2 ~ -  p;;il::;;-,~ i.:;::,jl;, ii7;9c1\; : fi?.; ~s 

or) :!911a t i  ons  tc S:-IC~I f!:i;i!s . . . 
" r 9 2 .  : .  

'This respolisc i s  informatiorla1 ori1.s anci docs no t  ccrlsti tu te  a ciec1srats1-y rul inc. 

Pllil'l i p  ~ . ' ~ r a n ~ o s ,  Director / 

Off ice  of Flearings & Legislation 




