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- 

RICHARD H. AUSTIN SECRETARY OF STATE 

S T A T E  TREASURY BUILDING 
- 

Oc tobe r  23 ,  1981 

Mr .  Jon K .  J e n k i n s  
A t t o r n e y  a t  Law 
740 M i c h i g a n  N a t i o n a l  Tower 
L a n s i n g ,  M i c h i g a n  48933 

Dear M r .  J e n k i n s :  

T h i s  i s  i n  response t o  y o u r  i n q u i r y  c o n c e r n i n g  t h e  Campaign F inance  A c t  
( " t h e  A c t " ) ,  1976 PA 388, as amended. You i n d i c a t e  t h a t  y o u  and o t h e r  
i n d i v i d u a l s  a r e  i n t e r e s t e d  i n  Mr.  M ichae l  F .  Walsh becoming a c a n d i d a t e  
f o r  Ingham County P r o s e c u t i n g  A t t o r n e y  b u t  because o f  t h e  s u b s t a n t i a l  
expense i n v o l v e d  i n  c o n d u c t i n g  a  c o u n t y - w i d e  campaign,  y o u  doub t  t h a t  
M r .  Walsh w i l l  become a  c a n d i d a t e  u n l e s s  he i s  a s s u r e d  o f  s u f f i c i e n t  
f i n a n c i a l  s u p p o r t .  

I n  t h i s  c o n t e x t  y o u  ask s e v e r a l  q u e s t i o n s  wh ich  w i l l  be answered as 
p r e s e n t e d :  

( 1  ) Can we p roceed  t o  r a i s e  money f o r  M r .  Wal sh  w i t h o u t  h i s  
p r o c e e d i n g  t o  become a  c a n d i d a t e  f o r  P r o s e c u t o r ?  

You may r a i s e  money f o r  a  p r o s p e c t i v e  c a n d i d a t e  b e f o r e  t h e  i n d i v i d u a l  .announces 
an i n t e n t i o n  t o  seek a  p a r t i c u l a r  o f f i c e .  However, y o u  s h o u l d  n o t e  t h a t  
s e c t i o n  3 ( 1 )  o f  t h e  A c t  (MCL 1 6 9 . 2 0 3 ( 1 ) )  d e f i n e s  " cand ida te , "  i n  r e l e v a n t  
p a r t ,  as f o l l o w s :  

"Sec, 3 ( 1 )  ' C a n d i d a t e '  means an i n d i v i d u a l :  ( a )  who f i l e s  a 
f e e ,  a f f i d a v i t  o f  incumbency,  o r  no rn ina t i  ng  p e t i t i o n  f o r  an 
e l e c t i v e  o f f i c e ;  ( b )  whose n o m i n a t i o n  as a  c a n d i d a t e  f o r  
e l e c t i v e  o f f i c e  by a  p o l i t i c a l  p a r t y  caucus o r  c o n v e n t i o n  i s  
c e r t i f i e d  t o  t h e  a p p r o p r i a t e  f i l i n g  o f f i c i a l ;  ( c )  who r e c e i v e s  
a  c o n t r i  b u t i  on, makes an e x p e n d i t u r e  , o r  g i  ves consen t  f o r  
a n o t h e r  pe rson  t o  r e c e i v e  a  c o n t r i b u t i o n  o r  make an e x p e n d i t u r e  
w i t h  a  v i e w  o f  b r i n g i n g  abou t  t h e  i n d i v i d u a l ' s  n o m i n a t i o n  o r  
e l e c t i o n  t o  an e l e c t i v e  o f f i c e ,  whe the r  o r  n o t  t h e  s p e c i f i c  
e l e c t i v e  o f f i c e  f o r  w h i c h  t h e  i n d i v i d u a l  w i l l  seek n o m i n a t i o n  
o r  e l e c t i o n  i s  known a t  t h e  t i m e  t h e  c o n t r i b u t i o n  i s  r e -  
c e i v e d  o r  t h e  e x p e n d i t u r e  i s  made; or  ( d )  who i s  an o f f i c e -  
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holder  who i s  t h e  s u b j e c t  of a  r e c a l l  vote .  Unless the  o f f i c e -  
holder  i s  c o n s t i t u t i o n a l l y  o r  l e g a l l y  barred from seeking 
r e e l e c t i o n  o r  f a i l s  t o  f i l e  f o r  r e e l e c t i o n  t o  t h a t  o f f i c e  
by the  a p p l i c a b l e  f i l i n g  dead l ine ,  an elecxed o f f i ceho lde r  
s h a l l  be considered t o  be a  candidate  f o r  r e e l e c t i o n  t o  the  
same o f f i c e  f o r  t he  purposes of  t h i s  a c t  on ly . "  (emphasis added) 

Under the  Act a  person may become a  candidate  even though the individual  has 
not  announced as  a  cand ida t e ,  f i l e d  f o r  o f f i c e ,  campaigned o r  otherwise become 
a  candida te  in  t he  o rd ina ry  sense of the word. k!hen con t r ibu t ions  a r e  
received with an indi  vidual ' s  consent a  candida te  commi t t e e  must be fornied 
pursuant t o  s e c t i o n  21 of the  Act ( M C L  169.221 ) .  

I f  you r a i s e  ruoney wi thout  the  candida te  ' s  consent ,  .you lllust form a coti~riii t t e e  
pursuant t o  s e c t i o n s  l l ( 2 )  and 24 of the  Act ( M C L  169.211 and 169.224) .  This 
i s  d i scussed  f u r t h e r  i n  the  answers t o  ques t ions  2 ,  7 ,  and 8 below. 

(2) I f  ttie answer t o  ques t ion  one i s  " y e s , "  then i s  i t  necessary 
t o  forni a  committee as  def ined in  MCL 169.208(2)  o r  any o t h e r  
type of cononittee? I f  s o ,  what kind of coninlittee needs t o  be 
fornied? 

I f  c o n t r i b u t i o n s  a r e  received with an ind iv idua l  ' s  consent ,  s ec t ion  21 requi res  
t h e  ind iv idua l  t o  form a  candida te  conlmittee wi th in  10 days a f t e r  becoming a  
candi d a t e .  

I f  a candidslte committee i s  not  formed, d p o l i t i c a l  cori~mi t t e e  o r  an iridcper;dei)t 
co1111,iittee niust be fornled. The A c t ' s  p rovis ions  with respec t  t o  p o l i t i c a l  
coninli t t e e s  a r e  di scussed in answers t o  subsequent ques t ions .  A n  i  ndependent 
committee as  def ined  in  s ec t ion  8(2) of t he  Act (FICL 169.208) may be formed 
i n s t e a d .  This type  of conmit tee must s u ! ~ p o r t  a t  l e a s t  t h ree  candidates  f o r  
s t a t e  e l e c t i v e  o f f i c e .  Since you i n d i c a t e  an i n t e r e s t  only in a  loca l  e l e c t i o n ,  
t h i s  l e t t e r  wi 1 1  not e l a b o r a t e  on independent conlnli t t e e s  and t h e i r  obl i ya t ions .  

( 3 )  I f  a  committee i s  formed and rece ives  con t r ibu t ions  can they 
be t r a n s f e r r e d  t o  t he  i  ndi vi dual ' s car-idi da te  comnli t t e e  , o r  hope- 
f u l l y ,  t o  h i s  o f f i c e h o l d e r ' s  account? 

Sect ion 3 ( 2 )  (MCL 169.203) provides t h a t  " ' c a n d i d a t e  cc:inir1ittee1 nieans xhe  
committee designated in a  c a n d i d a t e ' s  f i l e d  s ta tement  0-7 or-ganizati on as  
t h a t  ind iv idua l  ' s  candida te  conir,ii t t e e .  A candida te  corr1mi t t e o  shdl l  be presuri~ed 
t o  be under t he  con t ro l  and d i r e c t i o n  of the candidate  named in the s a w  
s ta tement  of o r g a n i z a t i o n . "  Sect ion 21 ( 1 )  p rovides ,  in p a r t ,  t h a t  "a 
candida te  s h a l l  not  form niore than 1 candida te  conmittee f o r  each o f f i c e  f o r  
which t h e  person i s  a cand ida t e . "  T h u s ,  when con t r ibu t ions  a r e  rece ived ,  
t h e  c o r n i t t e e  formed i s  t h e  candida te  committee f o r  the  dura t ion  of the caiilna1gn 
and,  i f  e l e c t e d ,  throughout t he  indi  vidual ' s  term in o f f i c e .  Upor, the 
c a n d i d a t e ' s  e l e c t i o n  the  committee may t r a n s f e r  funds t o  h i s  o f f i c e h o l d e r ' s  
expense fund in accordance with Rule 39 (1979 AC RlG9.39). 
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A p o l i t i c a l  committee, on the  o t h e r  hand, niay make con t r ibu t ions  t o  a candida te  
commit~ee  o r  an o f f i c e h o l d e r  exDense fund. The Act does not l i m i t  the  amount 
of c o n t r i b u t i o n s  which can be made t o  candidates  f o r  loca l  o f f i c e .  Consequently,  
a  p o l i t i c a l  committee may c o n t r i b u t e  t o  a  candidate  coclrnittee o r  an o f f i ceho lde r  
expense fund by t r a n s f e r r i n g  i t s  funds t o  these  e n t i t i e s .  I t  should be noted ,  
however, t h a t  s e c t i o n  49 of t he  Act (tZCL 169.24'3) does not allow an o f f i c i a l  
t o  make c o n t r i b u t i o n s  o r  expendi tures  from an o f f i ceho lde r  expense fund t o  
f u r t h e r  h i s  o r  her  nomination o r  e l e c t i o n .  

( 4 )  I s  t he re  any p roh ib i t i on  aga ins t  a com~l i t tee  rece iv ing  funds 
i f  i t  i s  not  requi red  t o  r e g i s t e r  and forrnally e x i s t ?  

A conrni t t e e  o t h e r  than a  candida te  cornl i t tee  must be c rea ted  when con t r ibu t ions  
received t o t a l  $200.00 o r  more o r  expenditures  made t o t a l  $200.00 o r  more in  a  
ca lendar  y e a r .  A candida te  committee i s  requi red  t o  be formed within 19 days 
of  an ind iv idua l  becoming a  candida te  as  def ined in s ec t ion  3(1 ) .  in keeping 
with the  d i s c l o s u r e  purpose of t he  Act ,  a  committee i s  required t o  r epo r t  i t s  
e x i s t e n c e  by f i 1  ing a s ta tement  of organiza t ion  and t o  r epo r t  i t s  a c t i v i t i e s  
through pe r iod ic  r epo r t s  requi red  by various sec t ions  of the  Act. 

A committee i s  not p roh ib i t ed  from r e c e i v i r ~ ~  funds when i t  i s  not required t o  
organize and f i l e  as  a  committee under the  Act. In o t h e r  words, a  grouo of 
people can l e g a l l y  r ece ive  and spend l e s s  than $200.00 in a  ca lendar  yedr  
without  f i l i n g  any r e p o r t s .  

( 5 )  I f  a  committee i s  fornled and r e g i s t e r e d  which rece ives  
c o n t r i b u t i o n s ,  i s  t he  d i s p o s i t i o n  of  these  funds l imi t ed  by 
MCL 169.246 i f  t h e  ind iv idua l  does not become a ca r~d ida t e  o r  
what d i s p o s i t i o n ( s )  could be made of t hese  funds in t h a t  event?  

Your ques t ion  c i t e s  s e c t i o n  4 6  of  t h e  Act (F ICL  169.246) b u t  from i t s  contex t  i t  
appears your re ferences  should be t o  s ec t ion  45 ( M C L  169.245) .  Section 45 c o n t r o l s  
t he  d i s n o s i t i o n  of any unexpended funds of a  camoaign committee and e s t a b l i s h e s  
t he  only method by which these  funds may be d isbursed ,  with the exception 
t h a t  in event  of e l e c t i o n ,  funds may be t r a n s f e r r e d  t o  an o f f i c e h o l d e r ' s  
expense fund pursuant t o  s e c t i o n  49 ( M C L  769.249) and ru l e  39 (1379 A C  ~ 1 6 9 . 3 9 ) .  
Dispos i t ion  of pol i t i c a l  committee funds i s  discussed in the answer t o  quest ion 8. 

( 6 )  Could the  unexpended con t r ibu t ions  be given t o  another  
candida te  i f  the  ind iv idua l  does not beco~:~e a  candidate? 

Unexpended funds of a  candida te  c o n n ~ i t t e e  can only be disbursed as  provided by 
s e c t i o n  45 and may not  be given t o  another  candida te .  The only narrow except ion 
i s  contained in s e c t i o n  45 (1 )  wherein they may be t r a n s f e r r e d  t o  another  
candida te  committee of t he  same candida te  i f  he has candidate  committees f o r  
d i f f e r e n t  o f f i c e s  s inlul taneously and t h e  o t h e r  provis ions of t h i s  subsec t ion  
a r e  n e t .  A p o l i t i c a l  committee would not be sub jec t  t o  t h i s  r e s t r i c t i o n .  
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( 7 )  Can a  c o n l i t t e e  be formed tu seek a candida te  f o r  t h i s  ( o r  
any o t h e r )  o f f i c e  which t h e  committee be l i eves  t o  be competent 
and the  con t r ibu t ion  then r e l eased  t o  t h a t  cand ida t e ' s  committee? 

Pursuant t o  s e c t i o n  1 1  ( 2 )  o f  t h e  Act ( K C L  169 .211) ,  ~ o l i t i c ~ l  cornrnittees may 
be e s t ab l i shed  t o  accept  c o ~ t r i b u t i o n s  o r  make expenditures  in  support  of 
o r  in  opposi t ion t o  candida tes  f o r  o f f i c e .  I f  a  p o l i t i c a l  comn~ittee has  
been rece iv ing  c o n t r i b u t i o n s  and a person i t  suppor ts  then becomes a  candida te  
for~iling h i s  own candida te  com~ni t t e e  , the pol i  t i c a l  comrili t t e e  may make 
corl t r ibut ions t o  h i s  committee o r  t o  h i s  o f f i ceho lde r  fund i f  e s t a b l i s h c d .  
Assuming the  ind iv idua l  i s  running f o r  a l oca l  o f f i c e ,  t h e r e  i s  no l i m i t a t i o n  
on t h e  s i z e  of the  con t r ibu t ion .  

( Z )  I f  a committee i s  forrlled t o  seek a q u a l i f i e d  candidate  b u t  
be l ieves  they a r e  unsuccessfu l ,  what d i s p o s i t i o n  tnust be made 
of  t h e  c o n t r i b u t i o n s ,  i f  any,  which a r e  received by t h e  committee? 

As ind ica t ed  in t h e  response t o  your  quest ion 5 ,  the  d i s p o s i t i o n  of unexpended 
funds of  a  candidate  conmit tee i s  governed by s e c t i o n  45 of t he  Act. P o l i t i c a l  
committees a r e  not  l i m i t e d  by sec t ion  45  i n  disposing of unexpended funds 
upon di sso l  ution of  t he  c o m i  t t e e .  Rule l  ( c )  (1979 AC !?I 69 .1  ) def ines  the  
terms "campaign" o r  " c a n d i d a t e ' s  campaign" t o  mean " t h e  candida te  conmi t t ee ' s  
a c t i v i t i e s  f o r  a  s p e c i f i c  e l e c t i o n . "  Section 45(2) of the  Act c l e a r l y  a p p l i e s  
t o  unexpended funds in  a  campaign committee. Sect ion 45 a s  c l a r i f i e d  by 
Rule l ( c )  does not  inc lude  within i t s  ambit the  regula t ion  of committees 
o t h e r  than candidate  colnni t t e e s .  Such a conmi t t e e  ma,? di spose of unexpended 
funds in  any lawful way. A 1  though tile Act does not l il:~it, the  use of such 
funds,  t h e r e  nlay, of cot i rse ,  be o t h e r  l i n l i t a t i ons  on t h e i r  use including 
the i r~iposi t ion o f  l o c a l ,  s t a t e ,  and federa l  t axes .  

Since your l e t t e r  does not  s e t  f o r t h  a p r ec i se  s ta tement  of f a c t s  as  required 
by s e c t i o n  62 of t h e  Michigan Administrat ive Procedures Act with respec t  t o  
a reques t  f o r  a  dec l a ra to ry  r u l i n g ,  t h i s  response should be considered 
informational only. 

P h i  11  i p  T .  Frangos, D i rec to r  ------- - 
Office of  Hearings and Legi s1 a t i  on 




